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ADVERTISEMENT. 


The  present  edition  contains  the  whole  of  the  Speeches  of 
Lord  Erskine,  extracted  verbatim  from  the  Five  Volume 
Octavo  Edition  of  i8io.  Some  speeches  of  the  opposing 
Counsel  in  the  various  Cases,  with  matter  not  required  to 

elucidate  the  subjects,  have  been  omitted  to  reduce  the 

work  to  a  more  handy  and  cheaper  form. 
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LIFE   OF  LORD   ERSKINE. 


Though  the  eminent  lawyer,  a  selection  of  whose  speeches  is  con- 
tained in  these  volames,  was  one  who  never  rose  as  a  lawyer  to 
the  level  of  such  men  as  Lord  Mansfield,  and  was  inferior  to  many 
men  of  his  own  age  as  a  Parliamentary  debater,  yet  there  are  few 
persons  who  will  dispute  the  verdict  of  his  fellow-countryman, 
and  eventually  his  successor  on  the  Woolsack,  Lord  Campbell,  who 
pronounces  him,  in  his  "  Lives  of  the  Chancellors/'  "  without  an 
^  equal  in  ancient  or  modem  times  as  an  Advocate  in  the  Forum." 
A  younger  son  of  the  noble  house  of  Erskine,  Earls  *  of  Buchan, 
Thomas  Erskine  was  born  on  the  loth  of  January  1750,  in  a 
"small  and  ill-furnished  room/'  in  an  upper  ''flat"  of  a  lofty 
house  in  the  old  town  of  Edinburgh.  His  family,  who  derived 
their  name  from,  or  possibly  gave  it  to^  the  lands  of  Erskine  on  the 
banks  of  the  Clyde,  were  connections  of  the  still  older  house  of 
Mar, — of  whom  Lord  Hailes  says  that  their  earldom  dates  from 
times  anterior  to  history.  But  the  Earls  of  Buchan,  in  the  seven- 
teenth and  eighteenth  centuries,  had  scattered  to  the  winds  a  large 
portion  of  their  hereditary  wealth,  so  that,  according  to  Lord 
Campbell,  an  income  of  ;^ 200  a  year  was  all  that  was  left  to  Henry 
Davidy  the  tenth  Earl,  on  which  to  maintain  and  bring  up  his 
family.  His  Countess,  however,  Agnes,  second  daughter  of  Sir 
James  Stewart  of  Gh)odtree8,  in  the  county  of  Midlothian,  was  a 
woman  of  great  energy,  high  character,  and  piety;  and  she 
struggled  nobly  with  the  disadvantages  of  her  husband's  narrow 
means.  She  brought  her  children  up  in  a  somewhat  strict  Pres- 
byterian faith,  as  befitted  the  descendants  of  a  religious  house 

*  It  IB  remarked  by  Sir  N.  W.  Wrazall,  that  if  Lord  Erskine  had  been  the  son  of 
a  Mirquia  inatead  of  the  son  of  an  Earl,  he  never  could  hare  been  called  to  the 
hir.— JVesunn,  vol.  i.  p.  153. 
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wliicli  had  suffered  much  in  the  CoveuantiDg  cause.  Still,  the 
'*flat"  which  she  occupied  with  her  husband  and  children  was 
frequented  not  only  by  eloquent  Presbyterian  divines,  but  also  by 
leaders  of  the  ''  Parliament  House/'  and  by  members  of  the  best 
families  who  wintered  in  the  Scottish  metropolis. 

A  child  of  high  spirit  and  very  good  abilities,  young  Tom 
Erskine  was  sent  to  the  High  School  of  his  native  city,  where  it  is 
recorded  that  he  rose  to  be  "  Dux/'  or,  as  we  should  say  in  Eng- 
land,  "captain"  or  head-boy  in  his  class.  But  unfortunately,  iu 
spite  of  its  educational  advantages,  Lord  Buchan  found  '*  Northern 
Athens"  too  expensive  a  place  to  live  in,  and  accordingly,  in  1762, 
removed  with  his  children  to  St.  Andrews.  Here,  at  the  grammar- 
school,  under  a  Mr.  Hacket^  Tom  Erskine  maintained  his  early  char- 
acter for  ability;  but  he  does  not  appear  to  have  been  very 
industrious,  since  he  picked  up  little  Greek  beyond  the  alphabet, 
and  never  attained  to  more  than  a  very  moderate  stock  of  Latin. 
He  was,  however,  fond  of  reading  the  English  writers,  both  of  prose 
aud  verse,  and  he  devoured  whole  volumes  of  travels,  voyages,  and 
plays  with  avidity.  After  leaving  school,  he  attended  several  courses 
of  lectures  in  the  classes  of  mathematics  and  natural  philosophy  at 
the  University  of  St  Andrews,  but  he  never  appeara  to  have  become 
a  member  of  it  by  formal  matriculation. 

It  was  his  early  wish  to  have  entered  one  of  the  learned 
professions;  but  the  family  purse  was  not  well-lined  enough  to 
admit  of  this  idea  being  realised ;  so  it  was  settled  that  he  should 
be  a  midshipman.  He  vainly  strove  against  this  destination,  and 
indeed  went  so  far  as  to  try,  through  his  relatives,  to  obtain  instead 
a  commission  in  the  army  without  purchase :  but  the  fates  were 
against  him,  and  to  sea  he  was  forced  to  go.  Accordingly,  in  the 
spring  of  1765  he  was  put  under  the  charge  of  Sir  David  Lindsay, 
then  captain  of  H.M.S.  Tartar,  with  whom  some  little  interest  had 
been  made  on  his  behalf  through  his  uncle,  the  Earl  of  Mansfield. 
Having  been  duly  fitted  out  with  his  blue  jacket,  cocked  hat^  and 
sword,  he  joined  his  ship  at  Leith,  and  spent  four  years  very 
pleasantly  and  happily,  if  we  may  judge  from  allusions  in  his 
letters^,  in  cruising  about  the  American  station  and  in  various  parts 
of  the  West  Indies.  On  returning  home,  however,  at  the  age  of 
nineteen,  he  found,  on  his  ship  being  paid  o£^  that  be  had  no 
chance  of  going  to  sea  again  except  as  a  "middy,"  and  this  did  not 
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suit  hiB  pride,  as  he  had  been  employed  by  his  captain  as  actiDg- 
lieutenant. 

His  father  died  in  1767,  and  he  again  thought  of  entering 
a  learned  profession :  but  the  scantiness  of  his  inheritance  pre- 
vented him  from  entering  either  of  the  English  Universities ;  so, 
through  the  interest  of  the  Duke  of  Argyll,  he  was  glad  to  obtain 
an  ensign's  commission  in  the  ''  Boyals,''  or  "  First  Begiment  of 
Foot"  Bat  the  purchase-money  absorbed  all  his  means.  The 
first  two  years  of  his  military  life  were  spent,  not  on  foreign  ser- 
vice, but  in  barracks  at  various  towns  in  England  and  Ireland.  He 
appear^,  however,  to  have  made  good  use  of  his  leisure  in  one  re- 
spect ;  for  on  the'f  9th  of  April  1770,  when  only  just  twenty  years 
of  age,  he  married  a  young  lady  d  good  family  and  connections, 
though  not  much  more  wealthy  than  himself,  the  daughter  of  Mr. 
Daniel  Moore,  M.P.  His  wife  accompanied  him  to  Minorca, 
whither  his  regiment  was  ordered,  and  where  he  spent  two  years, 
bnsily  employing  himself  in  going  through  a  course  of  English 
literature.  Lord  Campbell  tells  us  that  he  also  ''  showed  the  ver- 
satility of  his  powers  by  acting  as  chaplain  to  the  regiment,  the  real 
chaplain  being  absent  on  furlough."  No  doubt  the  extemporary 
prayers  to  which  he  must  have  listened,  and  in  which  he  probably 
joined,  at  his  mother's  house,  here  stood  him  in  good  stead. 

Betnming  to  England  in  1772,  we  find  him  mixing  in  the 
society  of  London,  in  which  he  was  well  fitted  to  shine  even  at  that 
time ;  and  he  was  a  constant  frequenter  of  the  M(2o9»  of  Mrs.  Mon- 
tagu in  Portman  Square,  where  he  used  to  meet  most  of  the  lite- 
rary celebrities  of  the  day,  including  Dr.  Johnson ;  and,  if  we  may 
believe  Boswell,  he  was  bold  enough  on  one  occasion  to  maintain 
a  contest  of  words  against  that  Goliath  of  criticism  on  the  subject 
of  the  slaughter  kA  the  Assyrian  host  under  Sennacherib  by  the 
destroying  angel.*  Fired  with  literary  ambition,  or  a  zeal  for  the 
army,  or  both,  he  now  became  an  author,  though  anonymously. 
The  title  of  his  work  explains  the  author's  pui-pose,  and  shows  that 
from  very  early  convictions  he  was  a  genuine  Liberal  and  Beformer. 
It  was  entitled,  '^  Observations  on  the  Prevailing  Abuses  in  the 
British  Army  arising  from  the  Corruption  of  Civil  Qovernment ; 
with  a  Proposal  to  the  Officers  towards  obtaining  an  Addition  to 
their  Pay.     By  the  Hon. ,  an  Officer.     1773."    The 

*  BosveU'B  Johnson,  ii.  177. 
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pamphlet  had  a  large  oirculatibn.  ''  The  name  of  its  author  (says 
Lord  Campbell)  was  well  known,  though  it  did  not  appear  on  the 
title-page;  and  he  acquired  much  celebrity  by  the  boldness  and 
eloquence  with  which  he  had  pleaded  for  his  profession." 

In  1773  he  was  promoted  to  the  rank  of  lieutenant ;  but  there 
seemed  to  be  little  or  no  chance  of  a  war ;  and  in  peace  he  knew 
that  he  could  not  afford  to  purchase  his  commission  as  captain.  It 
so  happened,  one  day  in  the  following  year,  that  his  regiment  was 
quartered  in  a  town  where  his  relative.  Lord  Mansfield,  was  Judge 
of  Assize.  He  came  into  court,  was  invited  to  sit  by  the  Judge's 
side  on  the  bench,  and  afterwards  to  dine  with  his  Lordship  at  the 
Judge's  lodgings.  He  communicated  to  Lord  Mansfield  his  early 
desire  in  the  direction  of  the  bar ;  and  finding  no  discouragement 
in  that  quarter,  and  on  the  contrary  great  sympathy  from  his 
mother,  he  resolved  to  carry  out  his  design.  Accordingly,  in  April 
1775,  he  was  admitted  as  a  student  at  Lincoln's  Inn,  and  in  the 
following  January  entered  Trinity  College,  Cambridge,  as  a  fellow- 
commoner.  At  Cambridge,  however,  he  did  not  follow  the  studies 
of  the  place ;  but  concentrated  his  attention  upon  English  litera^ 
ture,  in  which  he  proved  his  ability  by  carrying  off  the  college 
prize  for  Ituglish  declamation. 

While  still  a  student  at  Cambridge  he  contrived  to  keep  his 
tenns  at  Lincoln's  Inn,  and  became  a  pupil,  at  firet  in  the  chambers 
of  Mr.  Justice  Buller,  then  a  special  pleader,  and  after  his  elevation 
to  the  bench,  in  those  of  Mr.  George  Wood,  afterwards  a  Baron  of 
the  Exchequer.  At  this  time  he  lived  in  small  lodgings  in  Kentish 
Town,  at  the  foot  of  Hampstead  and  Highgate  Hills,  and  he  had 
the  greatest  difficulty  in  keeping  the  expenses  of  his  young  and 
increasing  family  within  his  slender  means.  In  the  evenings  he 
used  to  take  part  in  the  debates  of  the  Bobin  Hood,  Coach- 
makers'  Hall,  and  other  ''spouting  shops,"  which,  according  to  the 
custom  of  the  time,  were  attended  by  shoemakers,  weavers,  Quakers, 
law-students,  and  members  of  Parliament,  each  person  paying  six- 
pence, and  being  entitled  to  a  glass  of  porter  or  punch,  and  in 
which  there  is  said  to  have  been  often  a  display  of  high  oratorical 
powers.* 

Though  ho  never  became  a  profound  jurist,  yet,  with  his  lively 
imagination,  he  had  a  sound  and  logical  understanding;  and  his 

Lord  CampbeU'a  Lives  of  the  Cluuicellon,  yiii.  241. 
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l^ai  oommonplaoe  books,  which  are  still  in  existence,  show  that 
at  this  period  his  application  to  the  studies  of  his  newly-adopted 
)  profession  was  close  and  unremitting.  Hence  his  progress'  was 
respectable,  if  not  brilliant ;  and  in  a  very  short  space  of  time  he 
was  able  to  collect  and  arrange  the  authorities  upon  most  questions 
of  law  which  he  had  to  consider,  and  so  to  arrive  at  a  thorough 
comprehension  of  the  issue  at  stake. 

He  was  called  to  the  bar  in  Trinity  Term  1778,  but  continued 
working  in  the  chambers  of  Baron  Wood  until  the  following 
month  of  November,  when,  by  one  of  those  extraordinary  chances 
which  from  time  to  time  happen  in  some  paths  of  life,  he  was 
suddenly  called  upon  to  defend  Captain  Baillie,  the  Lieutenant- 
Oovemor  of  Greenwich  Hospital,  against  whom  an  action  was 
brought  for  publishing  statements  relative  to  the  abuses  of  that 
institution,  and  which  were  construed  into  a  reflection  on  Lord 
Sandwich,  then  First  Lord  of  the  Admiralty.  A  fee  of  a  guinea 
was  dropped  into  his  hand  as  a  retainer,  and  the  case  came  on 
before  Lord  Mansfield.  The  expectation  was,  that  the  Solicitor- 
Qen^al  would  have  no  difficulty  in  making  the  rule  absolute,  and 
that  Captain  Baillie  would  lose  his  'causa  But  the  speech  of 
young  Erskine,  contained  in  this  volume,  at  once  electrified  the 
Court  and  the  audience.  The  rule  was  discharged  with  costs; 
Erskine's  fame  as  an  advocate  was  established,  and  his  fortune 
virtually  made. 

Briefs  and  fees  now  flowed  in  upon  him  in  a  golden  stream ;  he 
practised  in  the  King^s  Bench,  and  there  were  few  more  popular 
barristers  in  Westminster  Hall  than  Thomas  Erskine.  In  January 
1779  he  gained  fresh  credit  as  counsel  for  Lord  Keppel,  who  was 
tried  by  a  court-martial,  and  whose  acquittal  he  secured,  and  from 
whom  he  received  a  present  of  £  looo  as  a  mark  of  his  gratitude. 
In  the  spring  of  this  year  he  joined  the  Home  Circuit,  and  soon 
found  himself  fully  employed.  In  the  same  year  he  appeared  at 
the  bar  of  the  House  of  Commons  against  a  bill  which  very  nearly 
touched  the  liberty  of  the  press, — ^the  bill  introduced  by  Lord  North, 
vesting  the  right  of  printing  and  issuing  almanacs  in  the  Stationers' 
Company  and  the  two  Universities  of  Oxford  and  Cambridge.  The 
bill  was  rejected  by  a  large  majority,  and  mainly  through  his 
eloquence,  which  converted  Lord  North's  brother-in-law  from  a 
supporter  to  an  opponent. 
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We  next  find  him,  in  1780,  engaged  as  oonnflel  for  Lieutenant 
Bonrne,  B.N.,  who  was  bronght  before  the  King's  Bench  for  send- 
ing a  challenge  to  his  commanding  officer,  Admiral  Wallace;  and 
in  the  following  year  for  Lord  George  Gtordon,  who  was  tried 
before  Lord  Mansfield  for  high  treason  on  account  of  his  share  in 
the  Protestant  Biota  of  178a  Here,  toa,  in  spite  of  the  whole 
power  of  the  Grown  being  pnt  into  force  against  the  prisoner,  and 
of  a  somewhat  severe  and  unfavonrable  summing  up  from  the 
Judge,  he  obtained  for  bis  client  a  verdict  of  ^  Not  guilty."  This 
acquittal,  it  need  scarcdy  be  added,  gave  a  heavy  blow  to  the  law 
of  constructive  treason,  as  laid  down  by  the  Tory  judges  of  the 
tinia 

In  1783,  on  the  formation  of  the  ''Coalition''  Ministry,  be 
entered  Parliament  as  M.P.  foi'  Portsmouth,  his  Whig  friends  being 
anxious  for  the  assistance  of  his  eloquent  advocacy  in  the  House  of 
Commons;  and  it  is  not  a  little  singular  that  both  he  and  his 
rival  and  successor  in  the  Chancellorship,  John  Scott,  afterwards 
Lord  Eldon,  made  their  maiden  s{)eeches  in  the  same  debate, — 
that  on  Mr.  Fox's  famous  India  Bill.  But  Erskine's  speech  was 
tame,*  and  fell  somewhat  flat  upon  the  ears  of  his  audience,  who 
ix>ssibly  expected  that  in  St  Stephen's  be  would  equal  the  flights  of 
liis  eloquence  on  the  other  side  of  Westminster  HalL  He  spoke, 
however,  again,  and  with  better  effect,  on  the  second  reading  of  the 
bill,  and  ably  contended  for  the  right  of  Parliament  to  control  the 
proceedings  of  the  East  India  Company. 

The  bill  was  lost  in  the  Lords,  and  the  ^'Coalition"  Ministry 
resigned.  On  the  accession  of  Pitt  to  office,  Erskine  spoke  in 
support  of  Fox's  motion  (January  1784)  for  going  into  a 
committee  on  the  state  of  the  nation.  He  again  spoke  against 
Pitt's  India  Bill,  which  he  contrasted  with  that  of  Fox,  and  of 
which  he  prophesied  that  it  would  ''  prove  the  ruin  of  the  East 
India  Company,  and  lead  to  the  oppression  of  the  inhabitants  of 
Hindostan,  till  they  would  rise  and  shake  off  our  yoke."  It  need 
hardly  be  added,  that  subsequent  events  have  proved  that  Erskine's 
words  were  all  but  realised  in  fact  a  short  time  before  the  formal 
transfer  of  the  provinces  of  India  from  the  Company  to  the  Crown, 
twenty  years  ago.  He  again  spoke  on  the  motion  for  stopping 
the  supplies  in  consequence  of  the  King's  refusal  to  dismiss  his 

I      *  Sir  N.  W.  Wrazairs  Memoirs,  ii  436. 
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Ministers.  The  motion  was  carried,  but  Pitt  resolved  to  appeal 
to  the  nation.  Parliament  was  dissolved,  and  failing  to  secure  his 
re-election  at  Portsmouth,  Erakine  remained  for  seven  years  out  of 
Parliament. 

Perhaps  it  was  well  for  him  that  such  was  the  case.  He  had  not 
made  any  great  success  in  St  Stephen's ;  but  though  he  had  been 
only  five  years  at  the  bar,  he  had  already  obtained  a  patent  of  pre- 
cedence which  entitled  him  to  wear  a  silk  gown,  and  to  sit  within 
the  bar.  He  had  already  refused  to  hold  junior  briefs :  and  while 
he  wore  a  stuff  gown,  a  number  of  "juniors" — many  years  his 
seniors  in  point  of  age — ^were  thrown  out  of  business,  as,  consistently 
with  proiessional  etiquette,  they  could  not  be  retained  with  him  in 
any  cause.  Accordingly  his  silk  gown  was  not  merely  a  compli- 
ment and  an  honour,  but  of  positive  service  to  himself  and  to 
others. 

He  now  began  to  be  in  most  extensive  request^  not  merely  on  his 
own  circuit,  but  elsewhere ;  and  accordingly  he  laid  himself  out  for 
*' special  retainers,"  by  which  he  was  taken  to  the  assizes  in  all 
parts  of  England  and  Wales,  with  a  fee  in  each  case  of  at  least 
three  hundred  gnineaa*     His  first ''  special  retainer "  was  in  the 
case  of  Bex  v,  Shipley,  Dean  of  St.  Asaph,  for  a  "  seditious  libel " — 
which  was  nothing  else  than  the  publication  of  a  "Dialc^e  between 
a  Gentleman  and  a  Farmer,"  written  by  the  Dean's  brother-in-law, 
Sir  William  Jones,  in  illustration  of  the  general  principles  of  poli«- 
tical  economy,  and  quietly  recommending  some  very  moderate  par- 
liamentary reforms.    The  jury,  in  spite  of  a  very  adverse  summing 
up  of  the  Judge,  found  Dr.  Shipley  ''guilty  of  publishing  only,"  but 
declined  to  find  "  whether  a  libel  or  not."    In  the  next  Michaelmas 
Term,  the  case  was  re-opened,  and  practically  re-heard;  and  Erskine 
moved  in  arrest  of  judgment,  and  with  success.    "  This  prosecu- 
tion," says  Lord  Campbell,  "  seemed  to  establish  for  ever  the  fatal 
doctrine  that  libd  or  no  libel  was  a  pure  question  of  law,  for  the 
exclusive  determination  of  judges  appointed  by  the  Grown.    But 
in  the  event  it  led  to  the  subversion  of  that  doctrine,  and  the  esta- 
blishment of  the  liberty  of  the  press,  under  the  guardianship  of 
English  juriea  ...  I  have  said,  and  I  still  think"  (he  adds), 
**  that  this  great  constitutional  triumph  is  mainly  to  be  ascribed  to 
Lord  Camden^  who  had  been  fighting  in  the  cause  for  half  a  century 

/  *  Townflend's  Liyes  of  Bmineat  Judges,  i.  423. 
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and  who  uttei-ed  his  last  words  in  the  House  of  Lords  in  its  support ; 
but  bad  be  not  received  the  invaluable  assistance  of  Erskine,  as 
counsel  for  the  Dean  of  St.  Asaph,  the  Star  Chamber  might  have 
been  re-established  in  this  country."  * 

While  out  of  Parliament,  Erskine  appeared  occasionally  at  the 
bar  of  the  House  of  Commons,  but  his  success  there  was  not  such 
as  to  make  him  ambitious  of  continuing  that  part  of  his  practice. 
He  also  gave  up  his  circuit  business,  and  confined  himself  to  special 
retainers.  He  kept'  up  also  his  intimacy  with  the  leaders  of  the 
Whig  party,  especially  Fox  and  Sheridan,  through  whom  he  became 
})ersonally  acquainted  with  the  Prince  Begent  —  then  a  zealous 
Whig — who  made  him  his  Attorney-General,  and  gave  him  reason 
to  expect  hereafter  still  further  promotion. 

In  the  autumn  of  1788  occurred  the  King's  illness,  which  it  was 
fully  expected  would  at  once  have  placed  the  heir-apparent  on  the 
throne.  But  the  near  prospect  of  Erskine's  hopes  or  expectations 
of  political  power  were  set  aside  by  the  King's  speedy  recovery,  and 
the  prolonged  tenure  of  office  by  Mr.  Pitt  and  his  Tory  friends. 
In  the  following  year,  1789,  as  counsel  for  Stockdale  the  publisher, 
he  made  what  Lord  Campbell  does  not  hesitate  to  call  "  the  finest 
speech  ever  delivered  at  the  English  bar,  and  which  for  ever  esta- 
^  blished  the  freedom  of  the  press  in  England,"  and  of  which  the 
Edinburgh  Review i[  says,  "It  is  justly  regarded  by  all  English 
lawyers  as  a  consummate  specimen  of  the  art  of  addressing  a  jury — 
i^  as  a  standard  and  sort  of  precedent  for  treating  cases  of  libel."  The 
offence  of  Mr.  Stockdale  was  the  publishing  of  a  pamphlet  by  the 
Eev.  Mr.  Logan,  a  Scottish  minister,  in  which  Warren  Hastings  was 
exculpated  from  the  charges  brought  against  him,  and  the  House 
of  Commons  compared  to  the  tribunal  of  the  Inquisition.  It  is 
almost  needle^  to  add  that  the  speech,  which  will  be  found  in  this 
volume,  was  followed  by  a  verdict  of  "Not  guilty." 

Erskine's  reputation  as  an  advocate  was  now  at  its  height  In 
this  year  he  paid  a  visit  to  Paris,  from  which  he  returned  with  his 
Liberal  opinions  sti*ongly  confirmed  in  the  democratical  direction. 
In  the  autumn  he  was  again  returned  to  Parliament  for  Ports- 
luouth,  which  he  continued  to  represent  until  he.  was  raised  to  the 
Peerage.    In  May  1791,  he  seconded  Fox's  motion  for  declaring 

*  Oampbeirs  Lives  of  the  Gha&cellon,  viii.  279. 
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the  law  of  libel ;  in  April  1792,  on  Mr.  Gray's  motion  for  parlia- 
mentary reform,  he  defended  with  much  spirit  the  proceedings 
of  the  "  Society  of  Friends  of  the  People ; "  and,  true  to  his  opinions, 
he  declined  to  join  the  ranks  of  the  ''  Alarmists/' — ^as  those  Whigs 
were  called  who,  frightened  at  the  progress  of  democracy  in  France, 
were  inclined  to  abandon  their  Liberal  principles,  and,  with  the 
Prince  of  Wales,  to  go  over  to  the  Tory  camp.  By  this  adherence 
to  his  own  views  and  those  of  Fox,  he  knew  that  he  was  sacrificing 
all  chance  of  further  employment  as  a  law-officer  of  the  Crown  ; 
but  was  contented  to  waive  all  his  prospects  rather  than  abandon 
the  fixed  and  deliberate  principles  with  which  he  had  started  in 
public  life.  Hence  he  vehemently  opposed  the  idea  of  striving  to 
suppress  Jacobitism  by  new  penal  laws ;  hence  he  attacked  Pitt's 
**  Traitorous  Correspondence  Bill ; "  and  hence,  when  he  knew  that 
the  majority  on  the  other  side  was  overwhelming,  he  made  an 
elaborate  speech  in  favour  of  parliamentary  reform. 

Jn  the  following  year,  contrary  to  the  advice  of  Lord  Lough- 
borough and  some  of  his  best  friends,  he  held  a  brief  for ''  Tom 
Paine,"  the  author  of  '^  The  Bights  of  Man."  Here,  however,  he 
failed,  as  he  could  scarcely  have  escaped  failing,  to  convince  the 
jury  that  the  book  came  within  the  category  of  useful  publications. 
Nor  was  the  loss  of  his  client's  cause  his  only  disappointment  For 
taking  this  brief,  he  was  suspended  from  his  office  as  Attorney- 
Creneral  to  the  Piince  of  Wales.  He  was  equally  unsuccessful  in  de- 
fending John  Frost  against  a  Government  prosecution  for  seditious 
words  spoken  in  a  public-house ;  but  he  won  a  verdict,  as  counsel  for 
the  defence^  in  a  far  more  important  cause,  the  Government  prose- 
cution of  Messrs.  Perry  and  Grey,  the  proprietors  of  the  Morning 
Chronicle,  for  inserting  in  their  paper  an  address  from  a  society  at 
Derby,  complaining  of  the  unsatisfactory  state  of  the  representation 
of  the  people  in  Parliament 

The  year  1793,  and  the  following  years,  have  been  called,  in  a 
l^al  sense,  ''The  Beign  of  Terror,"  on  account  of  the  constant 
efforts  of  the  Tory  Administration  to  put  down  all  outward  expres- 
sions of  political  dissatisfaction  by  the  strong  hand  of  the  law,  and 
by  arbitrary  and  summary  prosecutions.  It  was  in  consequence  of 
the  prevalence  of  this  spirit  that  Thomas  Hardy,  a  shoemaker,  and 
eleven  other  obscure  individuals,  were  put  upon  their  trial  for 
high  treason,  simply  as  belonging  to  a  society,  or  societies,  whose 


XX  UFE  OF  LORD  ERSKINE, 

end  was  parliamentary  reform.  Erskine,  of  course,  was  engaged 
for  the  defence  of  Hardy,  against  Sir  John  Scott,  the  Attorney- 
General,  and  Chief-Jnstioe  Eyre,  who  showed  every  wish  to  for- 
ward the  case  for  the  Grown.  Bat  in  spite  of  all  the  forces  that  the 
Crown  could  bring  to  bear  against  the  prisoner,  Hardy  was  ac- 
quitted, and  the  speech  delivered  on  that  occasion  by  his  advocate 
will  live  for  ever.  The  Government,  however,  with  extraordinary 
infatuation,  resolved  to  try  the  experiment  of  repeating  the  same 
drama,  by  putting  another  of  the  twelve,  John  Home  Tooke,  on  his 
trial,  but  with  the  same  result ;  and,  when  this  too  failed,  they 
prosecuted  a  third  person,  named  Thelwall.  Erskine  was  counsel 
for  the  defence  in  both  these  cases  ;  and  the  acquittal  of  Tooke  and 
Thelwall  so  thoroughly  discomfited  the  Grovernment,  that  they  re- 
solved not  to  go  on  with  the  prosecution  in  the  case  of  the  rest  of 
iheir  victims.  Such  was  the  joy  of  the  people  that  bonfires  were 
lit  in  various  parts  of  London,  and  the  mob  took  the  horses  from 
Erskine's  carriage,  and  drew  him  in  triumph  back  from  the  court 
to  his  house  in  Serjeants'  Inn. 

In  1795  he  spoke  in  Parliament  with  considerable  effect  against 
a  motion  for  the  repeal  of  the  Habeas  Corpus  Act,  against  the 
Seditious  Meetings  Bill,  and  against  the  bill  for  making  a  con- 
spiracy to  levy  war,  without  any  overt  act  of  warfare,  equivalent  to 
liigh  treason.  But  somewhat,  it  must  be  owned,  inconsistently  with 
his  own  principles  and  antecedents,  he  was  a  party,  in  common 
with  Fox  and  Sheridan,  to  the  prosecution  of  Mr.  John  Beeves  in 
the  following  year,  for  the  publication  of  a  book  which  dealt  in 
some  very  abstract  criticism  on  our  mixed  constitution  of  King, 
Lords,  and  Commons,  the  strongest  passage  of  which  asserted 
simply  that ''  the  kingly  government  may  go  on,  in  all  its  func- 
tions, without  Lords  or  Commons ;  .  .  .  but  without  the  King,  his 
Parliament  is  no  more."  It  seems,  indeed,  absurd  that  the  party 
which  nailed  to  its  mast  the  flag  of ''  free  inquiry  into  all  political 
subjects"  should  have  crouched  down  to  the  King  on  bended  knees, 
and  have  asked  leave  to  turn  the  engine  of  a  political  prosecution 
against  a  philosophical-minded  gentleman  for  propounding  such 
hypothetical  statements  in  the  retirement  of  his  library,  and  assert- 
ing in  print  his  belief  that  they  were  abstractly  true.  They  might 
be  quite  true,  and  yet  the  House  of  Brunswick  might  still  sit 
safely  on  the  throne.    At  all  events,  such  would  be  our  natural  com- 
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meat,  looking  back  upon  them  after  an  interval  of  nearly  fonr- 
score  years.  It  is  only  fair  to  add,  however,  that  Erskine  was  not 
actually  engaged  in  the  prosecution. 

After  this  misadventure,  which  sadly  dimmed  his  popularity, 
Erskine  rarely  spoke  in  Parliament,  save  on  one  occasion.  In 
attacking  Pitt  on  his  motion  for  an  address  to  the  King  urging  the 
active  prosecution  of  the  war,  the  accomplished  advocate  and 
orator  fairly  ''broke  down."  He  now  joined  Fox  and  the  other 
Whig  leaders  in  their  secession  from  active  opposition  in  Parlia- 
ment, and  reserved  himself  for  more  auspicious  times,  amusing 
his  leisure  by  publishing  a  pamphlet  on  "  The  Causes  and  Conse- 
quences of  the  War  with  France/'  which  went  through  no  less  than 
thirty-seven  editions. 

In  1797,  we  find  him  again  seconding  Mr.  Grey's  annual  motion 
for  jiariiamentary  reform.  In  1799,  he  spoke  in  reprobation  of  the 
rejection  of  the  overtures  of  peace  made  by  Napoleon  when  First 
Consul ;  and  about  the  same  time  in  favour  of  a  bill  to  make  adul- 
tery an  indictable  offence^  against  the  revival  of  monastic  insti- 
tutions in  England,  and  against  the  bill  wliich  excluded ''clerks 
in  holy  orders"  from  seats  in  the  House  of  Commons. 

His  next  successes  were  gained  as  counsel  for  William  Stone, 
who  was  prosecuted  for  treason,  and  for  the  Bishop  of  Bangor,  who 
was  indicted  for  riot  and  assault.  He  was  employed  for  the  prose- 
cution against  Tom  Paine  for  the  publication  of  his  "Age  of 
Beaaon;"  and  here,  too,  he  was  again  successful,  Paine  being 
found  guilty,  and  sentenced  to  a  year's  imprisonment  But  his 
more  appropriate  sphere,  and  that  in  whicli  he  shone  far  better, 
/was  as  counsel  for  the  defence;  and  never  did  his  ability  come 
out  more  strongly  than  in  his  defence  of  Lord  Thanet  and  Mr. 
B.  C.  Feiigusson,  who  were  indicted  for  a  conspiracy  to  rescue 
Arthur  O'Connor  at  Maidstone,  though  he  failed  to  procure  their 
acquittal. 

It  would  be  tedious  to  attempt  to  enumerate  all  the  cases  in 
which  Mr.  Erskine  was  engaged  at  this  time ;  defending  now  the  * 
Whig  Courier  against  a  prosecution  for  "libel "  against  the  Em- 
peror of  Bussia;  now  Mr.  Cuthell,  the  bookseller,  for  publishing  a 
pamphlet  by  Gilbert  Wakefield ;  now  Hadfield,  the  madman,  for 
shooting  at  George  III.  in  Drury  Lane  Theatre.  His  speech  on 
the  latter  occasion  is,  i)erhaps,  one  of  the  best  efforts  of  his  genius. 
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and  is  of  great  service  to  lawyers  as  a  summary  and  storehouse  of 
I  the  legal  distinctions  in  cases  of  mental  disease.  In  the  case  of 
Day  V.  Day,  a  long  and  protracted  litigation,  in  which  were  re- 
peated the  main  features  of  the  well-known  "  Douglas  Case/'  he 
suffered  a  discomfiture ;  but  to  the  last  he  maintained  that  he  was 
right,  and  that  Lord  Kenyon,  before  whom  it  was  tried,  was  wrong, 
in  his  law.  In  cases  of  criminal  conversation  he  was  thought 
especially  to  axcel,  and  his  speeches  in  the  well-known  causes  of 
Markham  v.  Fawcett  and  Howard  v.  Bingham  will  be  found  in 
this  volume. 

During  the  closing  years  of  Mr.  Pitt's  first  Administmtion,  and 
also  during  that  of  his  successor,  Mr.  Addington,  despairing  not  of 
his  cause,  but  of  his  party,  Erskiue  kept  very  much  aloof  from 
politics,  and  declined  the  overtures  of  the  latter,  who  wished  to 
offer  him  the  post  of  Attorney- General.  He  was,  however,  dis- 
posed to  give  Mr.  Addington  a  qualified  and  independent  support, 
and  he  severely  censured  Mr.  Pitt  in  one  of  his  speeches,  first  for 
his  refusal  to  make  peace  with  Napoleon,  and  then  for  deserting 
the  helm  of  the  State  at  a  critical  juncture. 

In  1802  he  paid  another  visit  to  Paris,  where,  however,  he 
found  himself  very  inconveniently  eclipsed  by  the  greater  Whig 
luminary,  Mr.  Fox,  who  happened  to  be  there  at  the  same  time.  In 
the  following  year,  he  was  appointed  to  the  command  of  the 
Temple  Corps  of  Volunteers,  generally  called  "  The  Devil's  Own,"  * 
in  the  ranks  of  which  his  biographer,  then  ''  plain  John  Campbell," 
served  as  a  private ;  but  his  command  was  neither  very  effective 
nor  of  very  long  duration,  and  only  served  to  prove  how  little  real 
taste  he  ever  could  have  felt  for  the  second  of  the  three  professions 
of  which  he  successively  became  a  member.  His  last  speech  in  the 
House  of  Commons  was  in  opposition  to  the  clause  which  was  pro- 
posed to  be  introduced  into  the  Volunteer  Consolidation  Bill, 
{)reventing  the  resignation  of  volunteer  till  the  conclusion  of  a 
general  peace.  '^ 

On  the  resignation  of  Addington,  there  were  again  fresh  rumoura 
of  a  Coalition  Government,  including  Grenville  and  Fox  ;  but  the 
obstinate  King  would  not  hear  of  Fox  holding  a  seat  in  the  Cabi- 
net ;  so  the  negotiation  fell  through,  and  Pitt  returned  once  more 
to  power.    Just  at  this  time,  Erskine  had  the  misfortune  to  lose 

*  The  Lincoln's  Inn  Yolunteen  went  by  the  name  of  "  The  DotU's  InvincibleB.** 
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his  wife.  She  died  in  December  1805,  and  lies  buried  in  Hamp* 
Btead  parish  church,  where  a  mural  monument  records  her  name 
and  her  virtues. 

On  the  death  of  Pitt,  early  in  the  following  year — after  an  in^ 
effi^stual  attempt  to  form  a  Cabinet  under  Lord  Hawkesbury,  after- 
wards Earl  of  Liverpool — Lord  Grenville  was  sent  for  to  form  an 
Administration.  Fox  now  was  included  in  it,  and  so  was  Erskine, 
who  attained  what  may  be  presumed  to  have  been  the  height  of  his 
ambition  as  a  lawyer — ^the  custody  of  the  Great  Seal.  He  took  his 
seat  on  the  Woolsack  of  the  House  of  Lords  in  February  1806,  as 
Baron  Erskine,*  of  Bestormel  Castle,  in  the  county  of  Cornwall — 
one  of  the  ancient  inheritances  of  the  Prince  of  Wales.  The 
appointment,  observes  Lord  Campbell,  was  "  politically  natural,  and 
even  landable,  but,  judicially  viewed,  indefensible."  He  observes, 
with  reference  to  his  want  of  acquaintance  with  equity,  ''Better 
would  it  have  been  for  him  to  have  accepted  the  office  of  Attorney^ 
Greneral,  in  the  expectation  that  a  common-law  chief-justiceship 
might  become  vacant,  the  duties  of  which  he  might  adequately 
have  performed  ;  or  to  have  been  content  with  being  hy  far  the 
\fir9i  advocate  that  ever  practised  at  the  English  bar — ^a  position 
more  enviable  than  that  of  an  indifferent  Chancellor,  notwithstand- 
ing the  precedence  and  power  which  the  Great  Seal  confers."  Of 
the  principles  of  equity,  it  must  be  owned  that  he  knew  but  little  ;f 
and  although  he  did  his  best,  by  the  aid  of  other  men,  and  by  great 
attention  to  the  arguments  of  counsel,  to  satisfy  himself  as  to  the 
merits  of  each  case,  and  was  eminently  fair,  honest,  and  impartial, 
still  we  fear  that  most  members  of  the  legal  profession  would  agree 
that  Lord  Campbell  is  scarcely  overstating  the  cas9  against  him, 
when  he  says  that,  after  the  experiment  of  his  Chancellorship,  which 

*  When  hia  arms,  as  a  peer,  was  made  out  by  the  Heralds'  College,  he  dropped 
the  motto  of  iiia  family,  and  took  instead  the  appropriate  words,  "  Trial  hy  Jury" 

t  "  The  decisions  temp,  Erskine  are  to  be  found  in  the  12th  and  13th  vols,  of  the 
Reports  of  Yeasey,  jfin.  I  believe  that  but  little  had  doctrine  is  to  be  found  in  them  ; 
yet  •  ...  it  must  be  admitted  that  there  Is,  generally  speaking,  a  striking  tenuity 
abont  ihem ;  that,  if  they  do  not  do  injustice  to  the  parties,  they  lay  down  few  uae- 
fol  roles ;  and  that  if  they  do  not  disturb,  they  do  little  to  advance,  our  code  of 
equity.  In  the  whole  series  of  them,  I  do  not  think  that  there  is  once  an  allusion 
to  the  civil  or  foreign  jurists ;  and  the  illustrations  are  drawn  from  nisi  priua  more 
fraqnently  than  from  the  general  principles  established  by  the  successive  occupiers 
of  the  great  chair.  Luckily  for  the  public,  the  office  of  Master  of  the  Bolls  was  at 
this  time  held  by  Sir  William  Grant,  who  comes  up  to  the  highest  standard  that  can 
be  formed  of  judicial  excellence." — CamjMTt  Livct  ofthg  Chancdlon,  viii.  379. 
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wns  only  of  a  year's  duration,  "  from  being  the  beheld  of  all  behold- 
ers, Erskine  sunk  into  comparative  insignificance/'  In  spite  of  hia 
obvious  unfitness  for  the  post,  so  great  was  his  personal  popularity, 
that  a  very  warm  address  of  congratulation  was  drawn  up  by  the 
Bar,  and  presented  to  him ;  and  among  those  who  signed  it  were 
many  very  staunch  and  inveterate  Tories.  He  presided  as  Chan* 
cellor  at  the  impeachment  of  Lord  Melville.  This  was  a  fortunate 
circumstance  for  his  credit  in  that  capacity,  as  his  nisipriua  know- 
ledge, and  his  ability  to  decide  on  questions  of  evidence,  stood  him 
here  in  good  stead,  and  helped  to  bring  out  prominently  the  best 
of  his  judicial  qualities. 

Nor  does  it  appear  that  either  in  Parliament  or  in  the  Cabinet 
was  his  influence  great ;  but  he  supported  the  bill  for  the  alx)Iitioa 
of  the  slave-trade,  although  at  the  cost  of  abandoning  the  opinions 
which,  in  early  life,  he  had  formed  as  to  the  comparative  comfort 
of  the  position  of  the  slave.  He  was  one  of  the  pall-bearers  at  the 
funeral  of  Fox,  in  Westminster  Abbey ;  and  did  his  best  to  bring 
the  stupid  old  King  to  his  senses  in  respect  of  the  Roman  Catholic 
claims.  In  March  1807,  however,  a  change  came  over  the  state  of 
political  affairs,  and,  with  his  party,  he  was  obliged  to  resign  office. 

The  rest  of  his  story  is  soon  told.  He  now  came  forward  only 
on  rare  occasions,  and  to  oppose  measures  which  he  considered 
thoroughly  objectionable.  Thus  lie  opposed  the  ext)edition  to 
Copenhagen,  and  even  supported  a  motion  for  restoring  the  Danish 
fleet  He  also  took  an  active  part  in  censuring  the  famous  Orders 
in  Council  respecting  neutral  navigation,  foretelling  that  they  would 
lead  to  complications,  if  not  to  a  war,  with  America,  and  would 
ultimately  have  to  be  abandoned.  We  now  find  him  busying  him- 
self with  such  details  as  opposing  a  bill  allowing  arrest  for  libel, 
and  bringing  forward  another  for  prevention  of  cruelty  to  dnmb 
animals.  Although,  on  the  question  of  the  commitment  of  Sir 
Francis  Burdett  to  the  Tower,  he  took  the  unpopular  side,  yet  he 
gradually  adopted  more  enlightened  views  as  to  the  claims  of  the 
Boman  Catholics ;  but,  as  yet,  he  was  not  prepared  to  place  them 
on  a  perfect  equality  with  their  Protestant  fellow-countrymen. 

In  1 8 10,  he  supported  the  views  of  those  who  were  inclined  to 
place  the  Begency  in  the  hands  of  the  Prince  of  Wales,  without 
any  restrictions  ;  and  for  a  short  time  the  Great  Seal  seemed  to  be 
once  more  within  his  grasp ;  but  from  and  after  the  avowed  resolu- 
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tion  of  ihe  Prince  Begent  to  adhere  to  Mr.  Spencer  Percival  and 
the  Tories  (1811),  he  appears,  in  common  with  his  party,  to  have 
renounced  all  thoughts  of  public  employment,  and  to  have  made  up 
his  mind  to  abstain  from  all  further  interference  in  the  course  of 
political  afihirs.  He  even  paid  very  little  attention  to  the  judicial 
business  of  the  House  of  Lords,  and  seems  henceforth  to  have  resolved 
to  give  himself  up  to  a  life  of  wit  and  pleasure  in  West-End  society. 
He  still  lived  at  Hampstead,  not  far  from  Lord  Mansfield's  villa  of 
Caen  Wood,  and  would  even  occupy  his  leisure  hours  by  taking  in 
hand  a  spade  or  a  rake.  Shortly  after  this  time  he  sold  his  house 
at  Hampstead,  and  bought  an  estate  near  Crawley,  in  Sussex, 
where  he'  thought,  by  an  attention  to  the  laws  of  agi*iculture,  and 
by  the  practice  of  the  strictest  economy,  that  he  should  be  able  to 
turn  a  barren  district  into  a  smiling  park.  The  latter,  however, 
turned  out  a  barren  speculation,  and  the  best  crop  it  could  produce 
was  a  supply  of  stunted  birch-trees;  and  as  he  found  himself 
approaching  nearer  to  old  age,  without  any  great  provision  made 
against  its  arrival,  he  gave  it  up  in  despaih  He  would  often  enliven 
the  dinner-table  at  Lincoln's  Inn  (of  which  he  was  a  bencher)  by 
anecdotes  of  his  contemporaries.  The  best  of  his  moto,  however 
(and  they  were  many),  was  that  which  he  made  with  respect  to 
the  Chancellorship  and  the  Polar  expedition.  Captain  Parry,  the 
Arctic  navfgator,  dining  in  the  hall  one  day,  complained  that  he 
and  bis  crew,  when  frozen  up  in  the  Polar  regions,  had  nothing  to 
live  on  but  the  seeds.  *'  And  very  good  living  too,"  replied  Erskine, 
*'i/you  can  ordy  keep  them  long  enough  !  " 

He  was  frequently  present,  and  often  the  president,  at  the 
ceremony  of  laying  the  first  stone  of  buildings  of  societies  and 
institutions.  Nothing  pleased  him  better  than  to  be  present  at 
fashionable  balls  and  breakfasts  of  peculiar  eclat.  He  also  strove 
to  divert  ennui,  and  to  recover  his  lost  ground,  by  publishing  his 
''  Armata,''  an  imitation  of  the  ''  Utopia  "  of  Sir  Thomas  More  and 
of  '*  Oulliver's  Travels/'  and  which  was  fairly  successful  in  its  day, 
though  it  is  now  forgotten. 

In  18 1 2  there  was  some  idea  that  the  Whigs  would  return  to 
office;  but  Lord  'Erskine's  views,  especially  with  respect  to 
Catholic  Emancipation,  were  in  advance  of  his  age ;  and  accord- 
ingly he  gave  up  all  thoughts  of  further  employment,  and  con- 
tinued to  devote  himself  to  the  pleasures  of  West-End  society. 
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For  the  next  years  of  his  life  he  rftrely  attended  the  Honse  of 
Zii^rds,  and  in  spite  of  the  fact  that  law  reform  was  among  the 
questions  of  the  day,  he  turned  a  deaf  ear  to  the  subject  About 
this  time  he  was  made  a  Knight  of  the  Thistle,  an  honour  which 
lie  coveted  the  more,  and  appreciated  the  more  highly,  because  it 
reflected  honour  on  the  land  of  his  birth.  He  took  an  active  and 
interested  part  in  the  Banbury  Peerage  case,  protesting  very 
strongly  and  vehemently  against  the  decision  arrived  at  by  the 
Lords*  In  1819  he  supported  Lord  Grey's  amendment  to  the 
address,  condemning  the  Manchester  massacre,  and  brought  in  a 
bill  for  the  prevention  of  arrest  of  the  suspected  libeller  before 
indictment  found  against  the  libeller.  He  took  a  strong  and 
active  part  in  mitigation  of  all  the  strong  measures  taken  against 
the  multitude  by  the  Begent's  Administration,  and  also  in  the  trial 
of  Queen  Caroline,  by  whom  he  thoroughly  stood  against  her  Boyal 
Consort  Hb  last  speech  in  the  House  was  delivered  in  her  cause- 
In  1820  he  paid  a  visit  to  Scotland  (the  first  since  he  had  left 
Leith  att  a  middy),  wearing  the  order  of  the  Thistle — ^an  honour  of 
which  his  fellow-countrymen  were  eztromely  proud.  He  now 
revisited  his  old  haunts,  the  place  of  his  birth,  and  the  old  familiar 
stairs  up  and  down  which  he  had  trudged,  some  sixty  years  ago,  a 
curly-haired  stripling.  He  was  well  and  kindly  received  by  his 
countrymen,  except  by  Sir  Walter  Scott^  who,  as  a  genuine  Tory, 
stood  aloof. 

Having  parted  with  his  fine  house  in  Lincoln's  Inn  Fields,  and 
his  villa  at  Hampstead,  he  spent  the  remainder  of  his  days  in  a 
lodging  in  Arabella  Bow,  Pimlioo,  moving  occasionally  to  a 
cottage  on  his  estate  of  Holmbush,  near  Crawley,  in  Sussex,  which 
he  called  Buohan  Hill.  He  also  contracted  a  second  marriage  at 
Qrotna  Green,  the  lady  of  his  choice  being  a  Miss  Sarah  Buck. 
In  the  early  part  of  1823,  by  way  of  proof  that  to  the  last  he  was 
interested  in  all  questions  of  the  day,  he  published  a  t)amphlet  on 
the  "  Agricultural  Disti-ess."  But  it  was  obvious  to  his  friends 
that  his  cai^eer  was  drawing  to  its  close.  In  the  summer  of  that 
year  he  t^esolved  to  pay  a  visit  to  his  brother,  the  Earl  of  Buchan, 
ut  Dryburgh  Abbey,  and  (as  thera  wero  no  steamers  or  express 
tmius  in  thoMe  days)  he  took  ship  at  Blackwall  for  Edinburgh.  On 
the  voyage  he  was  attacked  by  a  serious  illness ;  was  landed  at 
Leith,  and  I'eachiug  the  i^ideuce  of  his  sister-in-law,  the  Hon. 
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Mrs.  Henry  Erskme,  at  Almondell,  he  died  on  the  17th  of  the 
No?ember  following,  at  the  age  of  seventy-three.  He  was  buried 
in  a  family  vault  at  Uphall,  in  the  county  of  Linlithgow.  Had  he 
died  in  London,  it  is  more  than  probable  that  he  would  have  been 
honoored  by  a  funeral  in  Westminster  Abbey :  as  it  is,  his  remains 
repose  in  a  quiet  and  peaceful  country  churchyard,  far  away  from 
the  din  of  law-courts  and  the  busy  haunts  of  men. 

By  his  first  wife  he  had  a  family  of  eight  children — four  sons 
and  four  daughters.  Of  the  latter,  Frances  married  the  Bev.  Dr. 
Holland,  precentor  and  prebendary  of  Chichester,  and  died  in  1859 ; 
Elisabeth  married  the  late  Sir  David  Erskine,  and  died  in  1800; 
Maigaret  died  unmarried  in  1857;  and  the  youngest,  Mary, 
married  David  Morris,  Esq.,  and  was  left  a  widow  in  181 5.  Of 
the  sons,  the  first  was  David  Montagu,  second  lord ;  the  second, 
Henry  David,  some  time  Dean  of  Bipon,  who  married  Lady  Mary 
Harriet,  third  daughter  of  John,  fii'st  Earl  of  Portarlington,  and 
died  in  1859 ;  the  third,  the  Bight  Hon.  Thomas  Erskine,  one  of 
the  Judges  of  the  Court  of  Common  Pleas,  married  Henrietta 
Eliza,  only  daughter  of  Henry  Trail,  Esq.,  and  died  in  1864  )  and 
the  youngest>  Esmo  Stewart,  a  lieutenant-coloael  in  the  army,  and 
deputy^djutant-general,  who  served  as  aide-de-camp  to  the  Duke 
of  Wellington  at  the  battle  of  Waterloo,  where  he  lost  an  arm,  died 
in  1817, 

In  his  title  he  was  succeeded  by  his  eldest  son,  David  Montagu, 
some  time  British  Minister  at  the  court  of  Munich.  He  married 
Fapny,  the  daughter  of  Geneml  Cadwallader  of  Philadelphia,  by  ' ' 
whom  he  had  a  numerous  family;  and  dying  in  1855,  ^^^  SQC* 
Deeded  by  his  eldest  son,  Thomas  Americus,  the  present  and  third  <i 
Lord  Erskine,  who  was  born  in  1802,  and  married  in  1830,  Louisa, 
daughter  of  George  Newnham,  Esq.,  of  Newtimber  Place,  Sussex, 
and  widow  of  Thomas  L^h,  Esq.,  of  Adlington,  Cheshire,  which 
lady  died  in  1867. 

There  is  no  marble  monument  erected  by  the  nation  to  Erskine's 
memory,  nor  any  mural  inscription  to  celebrate  his  genius  and  his 
pablic  services  ;  "  but,"  to  use  the  words  of  his  biographer.  Lord 
Chancellor  Campbell,  "  the  collection  of  his  speeches  will  preserve 
his  name  as  long  as  the  English  language  endures ; "  and  a  simple 
iiarrative  of  his  life  will  best  show  his  claim  to  the  gratitude  of 
posterity  as  one  who  laboured,  and  not  wholly  in  vain,  in  the  cause 


/i" 
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ofhamanprogi'essand  freedom,  and  the  advancement  of  enlightened 
legislation.  "  Let  us  imagine  to  ourselves/'  adds  his  biographer, 
'*  an  advocate  inspired  by  a  generous  love  of  fame,  and  desirous  of 
honourably  assisting  in  the  administration  of  justice  by  obtaining 
redress  for  the  injured  and  defending  the  innocent, — one  who  has 
liberally  studied  the  science  of  jurisprudence,  and  has  stored  his 
mind  and  refined  his  taste  by  a  general  acquaintance  with  elegant 
literature, — one  who  has  an  intuitive  insight  into  human  character, 
and  into  the  workings  of  human  passion, — one  who  is  able  not  only 
by  his  powers  of  persuasion  to  give  the  best  chances  of  success  to 

/  every  client  whom  he  represents  in  every  variety  of  public  causes, 
but  also  to  defeat  conspiracies  against  the  public  liberty  founded 
on  a  perversion  of  the  criminal  law, — and  one  who,  by  the  victories 
which  he  gains  and  the  principles  which  he  establishes,  helps  to  place 
the  free  constitution  of  his  countrymen  on  an  imperishable  basis. 
Such  an  advocate  was  Erskine.  .  .  .  Such  an  advocate,  in  my 
opinion,  stands  quite  as  high  in  the  scale  of  true  greatness  as  the 
parliamentary  leader  who  ably  opens  a  budget,  or  who  lucidly 
explains  a  new  system  of  commercial  policy,  or  who  dexterously 
attacks  the  measured  cff  the  existing  Government.  ...  I  will  not 
here  enter  into  a  comparison  of  the  respective  merits  of  the  different 
sorts  of  oratory  handed  down  to  us  from  antiquity ;  but  I  may  be 
allowed  to  observe,  that  among  ourselves,  in  the  hundred  and  fifty 
volumes  of ''  Hansard's  Debates,"  there  are  no  specimens  of  parlia- 
mentary harangues  which,  as  literary  compositions,  are  comparable 

.  to  the  speeches  of  Erskine  at  the  bar,  with  the  exception  of  Burke's> 
and  these  were  delivered  to  empty  benches.  .  •  .  There  will  pro- 
bably again  be  a  debater  equal  to  the  elder  or  the  younger  Pitt, 
to  Fox  or  Sheridan,  Burke  or  Grey,  before  there  arises  another 

'  advocate  equal  to  Thomas  Erskine."  * 

*  Campbell's  Lives  of  the  Chancellors,  rol.  ix. 
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SPEECH  for  Captain  Baillie,  ddivered  in  the  Court  of  King's 
Benek^  on  the  24^  0/  November  1778.  Taken  in  shorthand, 
and  published^  with  the  rest  of  the  proceedings,  hy  Captain 
Baiujb  hinsdf  in  1779. 

THE  SUBJECT. 

Caffaik  Thokas  Baillik,  one  of  the  oldest  eaptains  iu  the  British 
NaTj,  haTing,  in  consideration  of  bis  age  and  services,  been  appointed 
Lientenant-Goyemor  of  the  Boyai  Hospital  for  Superannuated  Seamen  at 
Greenwich,  saw  (or  thought  he  saw)  great  abuses  in  the  administration 
of  the  charity ;  and  prompted,  as  he  said,  by  compassion  for  tbe  seamen, 
as  w^  as  by  a  sense  of  public  duty,  had  endeavoured  by  various  means 
to  effectuate  a  reform. 

In  pursuance  of  this  object,  he  had  at  various  times  presented  peti- 
tions and  remonstrances  to  the  Council  of  the  Hospital,  the  Directors, 
and  the  Lords  Commissioners  of  the  Admiralty,  and  he  had  at  last 
recourse  to  a  printed  appeal  addressed  to  the  deneral  Qovernors  of  the 
HospitaL  These  Qovernors  consisted  of  all  the  great  officers  of  state, 
privy  councillors,  judges,  flag-officers,  ibc,  &cl 

Some  of  the  alleged  grievances  iu  this  publication  were,  that  the 
health  and  comfort  of  the  seamen  iu  the  Hospital  were  sacrificed  to 
lucrative  and  corrupt  contracts,  under  which  the  clothing,  provisions, 
and  all  sorts  of  necessaries  and  stores,  were  deficient;  that  the  con- 
tractors themselves  presided  in  the  very  offices  appointed  by  the  charter 
for  the  control  of  contracts,  where,  in  the  character  of  counsellors,  they 
were  enabled  to  dismiss  all  complaints,  and  carry  on  with  iropunity 
their  own  system  of  fraud  and  peculation. 

But  the  chief  subject  of  complaint  (the  public  notice  of  which,  as 
Captain  Baillie  alleged,  drew  down  upon  him  the  resentment  of  the 
Boaxd  of  Admiralty)  was,  that  landmen  were  admitted  into  the  offices 
and  places  in  the  Hospital  designed  exclusively  for  Mamen  by  the  spirit, 
if  not  by  the  letter,  of  the  institution.  To  these  landmen,  Captain 
Baillie  imputed  all  the  abuses  he  complained  of,  and  he  more  than  in* 

TOU  L  ▲ 
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sinuated,  by  his  different  petitions,  and  by  the  publication  in  question, 
that  they  were  introduced  to  these  ojfices  for  their  election  serrices  to 
the  Earl  of ,  as  freeholders  of  Huntingdonshire. 

He  alleged  further,  that  he  had  appealed  from  time  to  time  to  the 
Council  of  the  Hospital  and  to  the  Directors  without  effect,  and  that  he 
had  been  equally  unsuccessful  with  the  Lords  Commissioners  of  the 
Admiralty  during  the  presidency  of  the  Earl  of  Sandwich;  that,  in 
consequence  of  these  failures,  he  resolved  to  attract  the  notice  of  the 
Oenenl  Goyemors,  and,  as  he  thought  them  too  numerous  as  a  body 
for  a  convenient  examination  in  the  first  instance,  and  besides  had  no 
means  of  assembling  them,  a  statement  of  the  facts  through  the  medium 
of  this  appeal,  drawn  up  ezclusively  for  their  use,  and  distributed  solely 
among  the  members  of  their  body,  appeared  to  him  the  most  eligible 
mode  of  obtaining  redress  on  the  subject. 

In  this  composition,  which  was  written  with  great  zeal  and  with  some 
asperity,*  the  names  of  the  landmen,  intruded  into  the  offices  for 
seamen,  were  enumerated;  the  contractors  also  were  held  forth  and 
reprobated,  and  the  First  Lord  of  the  Admiralty  himself  was  not 
spared. 

On  the  circulation  of  the  book  becoming  general,  the  Board  of 
Admiralty  suspended  Captain  Baillie  from  his  office;  and  the  different 
officers,  contractors,  4&a,  in  the  Hospital,  who  were  animadverted  upon, 
applied  to  the  Court  of  King's  Bench,  in  Trinity  Term,  1778,  and  ob- 
tained a  rule  upon  Captain  jSaillie  to  show  cause,  in  the  Michaelmas 
Term  following,  why  an  information  should  not  be  exhibited,  against 
him  for  a  libel. 

All  Captain  Baillie's  leading  counsel  having  spoken  on  the  23d  of 
November,  and,  owing  to  the  lateness  of  the  hour,  the  Court  having 
adjourned  the  argument  till  the  morning  of  the  24th,  Mr.  Erskine  spoke 
as  follows,  from  the  back  row  of  the  Court,  we  believe  for  the  first  time, 
as  he  had  only  been  called  to  the  bar  on  the  last  day  of  the  term  pre- 
ceding. 

THE  SPEECH. 

Mt  Lord, — ^I  am  likewise  of  the  counsel  for  the  author  of  this  sup- 
posed libel ;  and  if  the  matter  for  consideration  had  been  merely  a 
questioD  of  private  wrong,  in  which  the  interests  of  society  were  no 
farther  concerned  than  in  the  protection  of  the  innocent,  I  should 
have  thought  myself  well  justified,  after  the  very  able  defence  made 
by  the  learned  gentlemen  who  have  spoken  before  me,  in  sparing  your 
Lordship,  already  fatigued  with  the  subject,  and  in  leaving  my 
client  to  the  prosecutor's  counsel  and  the  judgment  of  the  Court 

But  upon  an  occasion  of  this  serious  and  dangerous  complexion, 
when  a  British  subject  is  brought  before  a  court  of  justice  only  for 
having  ventured  to  attack  abuses  which  owe  their  continuance  to 

*  The  foundation  for  it  we  do  not  mean  to  enter  into,  the  editor  being  a  stranger 
to  aU  the  circomstanees,  and  the  preface  being  only  introduoed  as  explanatory  of  the 
speech* 
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the  danger  of  attacking  them;  when,  without  any  motives  but 
beneToleuce,  justice,  and  public  spint,  he  has  ventured  to  attack 
them,  though  supported  by  power,  and  in  that  department,  too, 
where  it  was  the  duty  of  his  office  to  detect  and  expose  them,  I 
cannot  relinquish  the  high  privil^e  of  defending  such  a  character ; 
I  will  not  give  up  even  my  small  share  of  the  honour  of  repelling 
and  of  exposing  so  odious  a  prosecution. 

No  man,  my  Lord,  respects  more  than  I  do  the  authority  of  the 
laws,  and  I  trust  I  shall  not  let  fall  a  single  word  to  weaken  the 
ground  I  mean  to  tread,  by  advancing  propositions  which  shall 
oppose  or  even  evade  the  strictest  rules  laid  down  by  the  Court  in 
questions  of  this  nature. 

Indeed,  it  would  be  as  unnecessary  as  it  would  be  indecent ;  it 
will  be  sufficient  for  me  to  call  your  Lordship's  attention  to  the 
marked  and  striking  difference  between  the  writing  before  you,  and 
I  may  venture  to  say  almost  every  other,  that  has  been  the  subject 
of  argument  on  a  rule  for  a  criminal  information. 

The  writings  or  publications  which  have  been  brought  before 
this  Court,  or  before  grand  juries,  as  libels  on  individuals,  have 
been  attacks  on  the  characters  of  private  men,  by  writers  stimu* 
lated  sometimes  by  resentment,  sometimes,  perhaps,  by  a  mistaken 
sseal ;  or  they  have  been  severe  and  unfounded  strictures  on  the 
chcaractera  of  public  men,  proceeding  from  officious  persons  taking 
upon  themselves  the  censorial  office,  without  temperance  or  due 
information,  and  without  any  call  of  duty  to  examine  into  the 
particular  department  of  which  they  choose  to  become  the  volun- 
tary guardians — a  guardianship  which  they  generally  content  them- 
selves with  holding  in  a  newspaper  for  two  or  three  posts,  and  then, 
with  a  generosity  which  shines  on  all  mankind  alike,  correct  every 
department  of  the  state,  and  find  at  the  end  of  their  lucubrations  that 
they  themselves  are  the  only  honest  men  in  the  community.  When 
men  of  this  description  suffer,  however  we  may  be  occasionally 
sorry  for  their  misdirected  zeal,  it  is  impossible  to  argue  against 
the  law  that  censures  them. 

But  I  beseech  your  Lordship  to  compare  these  men  and  their 
works  with  my  client  and  the  publication  before  the  Court. 

Who  is  he  t—What  is  his  duty  f—What  has  he  written  f—To 
whom  has  he  written  t — And  what  motive  inducedhim  to  write  ? 

He  is  Lieutenant-Governor  of  the  Boyal  Hospital  of  Greenwich, 
a  palace  built  for  the  reception  of  aged  and  disabled  men  who  have 
maintained  the  empire  of  England  on  the  seas,  and  into  the  offices 
and  emoluments  of  which,  by  the  express  words  of  the  charter,  as 
well  as  by  the  evident  spirit  of  the  institution,  no  landmen  ai-e  to 
be  admitted. 

His  Dott— in  the  treble  capacity  of  Lieutenant-Governor, 
Director,  and  a  General  Governor — is,  in  conjunction  with  others,  to 
watcli  over  the  internal  economy  of  this  sacred  charity,  to  see  that 
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the  Betting  days  of  these  bra?e  and  godlike  men  are  spent  in  com* 
fort  and  peace,  and  that  the  ample  revenues  appropriated  by  this 
generons  nation  to  their  support  are  not  perverted  and  misapplied. 

Hb  has  wbittjgn,  that  this  benevolent  and  politic  institution  has 
degenerated  from  the  system  established  by  its  wise  and  munifioent 
founders ;  that  its  Governors  consist,  indeed,  of  a  great  number  of 
illustrious  names  and  reverend  characters,  but  whose  different 
labours  and  destinations  in  tlie  most  important  offices  of  civil  life  ren- 
dered a  deputation  indispensably  necessary  for  the  ordinary  govern- 
ment of  the  Hospital ;  that  the  difficulty  of  convening  this  splendid 
corporation  had  gradually  brought  the  management  of  its  affairs 
more  particularly  under  the  direction  of  the  Admiralty;  that  a  new 
charter  has  been  surreptitiously  obtained,  in  repugnance  to  the 
original  institution,  which  enlarges  and  confirms  that  dependence ; 
that  the  present  First  Lord  of  the  Admiralty  (who,  for  reasons  suf- 
ficiently obvious,  does  not  appear  publicly  in  this  prosecution)  has, 
to  serve  the  base  and  worthless  purposes  of  corruption,  introduced 
his  prostituted  freeholders  of  Huntingdon  into  places  destined  for 
the  honest  freeholders  of  the  seas ;  that  these  men  (among  whom 
are  the  prosecutors)  are  not  only  landmen,  in  defiance  of  the  charter, 
and  wholly  dependent  on  the  Admiralty  in  their  views  and  situa^* 
tions,  but,  to  the  repi^oach  of  all  order  and  government,  are  suffered 
to  act  as  Directors  and  officers  of  Greenwich,  while  ^ey  themsdvea 
liold  the  very  subordinate  offices,  the  control  of  which  is  the  object 
of  that  direction ;  and  inferring  from  l^ence  (as  a  general  propom- 
tion)  that  men  in  such  situations  cannot,  as  human  nature  is  con- 
stituted, act  with  that  freedom  and  singleness  which  their  duty 
requires,  he  justly  attributes  to  these  causes  the  gi*ievances  which 
his  gallant  brethren  actually  suffer,  and  which  are  the  generous 
subject  of  his  complaint. 

He  has  written  this,  my  Lonl,  not  to  thepuhlio  at  largCy  which 
has  no  jurisdiction  to  reform  the  abuses  he  complains  of,  but  to 
those  only  whose  express  duty  it  is  to  hear  and  to  correct  them,  and 
I  trust  they  will  be  solemnly  heard  and  oorrected.  He  has  not 
PDBLiSHBD,  but  Only  distributed  his  book  among  the  Governors,  to 
produce  inquiry,  and  not  to  calumniate. 

The  MOTiVB  which  induord  him  to  write,  and  to  which  I  shall 
by  and  by  claim  the  more  particular  attention  of  the  Court,  was  to 
produce  reformation — a  reformation  which  it  was  his  most  pointed 
duty  to  attempt,  which  he  has  laboured  with  the  most  indefatigable 
zeal  to  accomplish,  and  against  which  every  other  channel  was 
blocked  up. 

My  Lord,  I  will  point  to  the  proof  of  all  this ;  I  will  show  yonr 
Lordship  that  it  was  his  duty  to  investigate ;  that  the  abuses  he  has 
investigated  do  really  exist  and  arise  from  the  ascribed  causes ; 
that  he  has  presented  them  to  a  competent  jurisdiction,  and  not  to 
the  public ;  and  that  he  was  under  the  indispensable  necesuty  of 


SPEECH  FOR  CAPTAIN  BATLLIE.  5 

taking  tlie  step  he  has  done  (o  Ba^e  Gh-eenwich  Hospital  from 
ruin. 

Your  Lordabip  will  ohserve*  by  this  feubdiviiiion,  that  I  do  not 
wish  to  form  a  speoionfl  deRultory  defence,  beoatise,  feelmg  that 
every  link  of  such  subdivision  will,  in  the  investigation,  produce 
both  law  and  fact  in  my  favour,  I  have  spread  the  subject  o|)en 
liefore  the  eye  of  the  Court,  and  invite  the  strictest  scrutiny.  Your 
Lordship  will  likewise  observe  by  this  arrangement  that  I  mean  to 
confine  myself  to  the  general  lines  of  his  defence;  the  various  affi- 
davits have  already  been  so  ably  and  judiciously  commented  on  by 
ray  learned  leaders — to  whom,  I  am  sure,  Captain  Baillie  must  ever 
feel  himself  under  the  highest  obligations — ^that  my  duty  has  be- 
come  narrowed  to  the  province  of  throwing  his  defence  within  the 
closest  compass,  that  it  may  leave  a  distinct  and  decided  impression. 

And  first,  my  Lord,  as  to  its  being  his  particular  duty  to  inquire 
into  the  different  matters  which  are  the  subject  of  liis  publication 
and  of  the  prosecutors'  complaint,  I  l)elieve,  my  Lord,  I  need  say 
little  on  this  head  to  conviuce  your  Lordships,  who  are  yourselves 
Governors  of  Greenwich  Hospital,  that  the  defendant,  in  the  double 
capacity  of  Lientenant-Qovemor  and  Director,  is  most  indispensably 
liound  to  superintend  everything  that  can  affect  the  prosperity  of 
the  institution,  either  in  internal  economy  or  appropriation  of 
revenue ;  but  I  cannot  help  reading  two  copies  of  letters  from  the 
Admiralty  in  the  year  1742.  I  read  them  from  the  publication, 
because  their  authenticity  is  sworn  to  by  the  defendant  in  his  affi- 
davit; and  I  read  them  to  show  the  sense  of  that  Board  with  regard 
to  the  right  of  inquiry  and  complaint  in  all  officers  of  the  Hospital, 
even  in  the  departments  not  allotted  to  them  by  their  commissions. 


"Admibaltt  Office,  April  19,  1742. 

**  Sib, — Tlie  Directors  of  Greenwich  Hospital  having  acquainted 
my  Lords  Commissioners  of  tlie  Admiralty,  upon  complaint  made 
to  them,  that  the  men  have  been  defrauded  of  part  of  their  just 
allowance  of  broth  and  pease-soup,  by  the  smallness  of  the  ])ewter 
dishes,  which  in  their  opinion  have  been  artificially  beaten  fiat,  and 
that  there  are  other  frauds  and  abuses  attending  this, affair,  to  the 
prejudice  of  the  poor  men,  I  am  oommnnded  by  their  Lordships  to 
desire  you  to  call  the  officers  together  in  Council,  and  to  let  them 
know  that  their  Lordships  think  them  very  blamable  for  suffering 
Roch  abuses  to  be  practised,  which  could  not  have  been  done  with- 
out their  extreme  indolence  in  not  looking  into  the  affairs  of  the 
Hospital ;  that  their  own  establishment  in  the  Hospital  is  for  the 
care  and  protection  of  the  poor  men,  and  that  it  is  their  duty  to 
look  daily  into  everything,  and  to  remedy  every  disorder,  and  not 
to  discharge  themselves  by  throwing  it  uiK>n  the  under-offioers  and 
servants ;  and  that  their  Lordships,  being  determined  to  go  to  the 
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bottom  of  this  complaint,  do  charge  them  to  find  out  and  inform 
them  at  whose  door  the  fraud  ought  to  be  laid,  that  their  Lordships 
may  give  such  directions  herein  as  they  shall  judge  proper. — I  am, 
Sir,  your  most  obedient  servant,  Thos.  OoRBiirr. 

"  To  Sir  John  JenningSy 
Governor  of  Greenwich  Hospital,^' 

"Admiralty  Ofpicb,  May  7,  1742. 

"  Sir, — ^My  Lords  Commissioners  of  the  Admiralty  having  re- 
ferred to  the  Directors  of  Greenwich  Hospital  the  report  made  by 
yourself  and  officers  of  the  said  Hospital  in  Council,  dated  the  23d 
past,  relating  to  the  flatness  of  the  pewter  dishes  made  use  of  to 
hold  the  broth  and  pease-pottage  served  out  to  the  pensioners,  the 
said  Directors  have  returned  hither  a  reply,  a  copy  of  which  I  am 
ordered  to  send  you  enclosed:  they  have  herein  set  forth  a  fact 
which  has  a  very  fraudulent  appearance,  and  it  imports  little  by 
what  means  the  dishes  became  shallow;  but  if  it  be  true,  what 
they  assert,  that  the  dishes  hold  but  little  more  than  half  the  quan- 
tity they  ought  to  do,  the  poor  men  must  have  been  greatly  injured; 
and  the  allegations  in  the  officers'  report,  that  the  pensioners  have 
made  no  complaint,  does  rather  aggravate  their  conduct  in  suffer- 
ing the  men's  patience  to  be  so  long  imposed  upon. 

"  My  Lords  Commissioners  of  the  Admiralty  do  command  me  to 
express  myself  in  such  a  manner  as  may  show  their  wrath  and  dis- 
pleasure at  such  a  proceeding.  You  will  please  to  communicate 
this  to  the  officers  of  the  house  in  Council. 

"  Their  Lordships  do  very  well  know  that  the  Dii-ectors  have  no 
power  but  in  the  management  of  the  revenue  and  estates  of  the 
^Hospital,  and  in  carrying  on  the  works  of  the  building,  nor  did 
they  assume  any  on  this  occasion ;  but  their  Lordships  shall  always 
take  well  of  them  any  informations  that  tend  to  rectify  any  mistakes 
or  omissions  whatsoever  concerning  the  state  of  the  Hospital. — I 
am,  Sir,  your  obedient  servant,  Thos.  Corbet. 

"  To  Sir  John  Jennings^ 
"  Governor  of  Greenwich  Hospital." 

From  these  passages  it  is  plain  that  the  Admiralty  tlien  was 
sensible  of  the  danger  of  abuses  in  so  extensive  an  institution,  that 
it  encouraged  complaints  from  all  quarters,  and  instantly  redressed 
them  ;  for  although  corruption  was  not  then  an  infant,  yet  the  idea 
of  making  a  job  of  Greenwich  Hospital  never  entered  her  head ; 
and  indeed  if  it  had,  she  could  hardly  have  found  at  that  time  of 
day,  a  man  with  a  heart  callous  enough  to  consent  to  such  a  scheme, 
or  with  forehead  enough  to  carry  it  into  public  execution. 

Secondly,  my  Lord,  that  the  abuses  he  has  investigated  do  in  truth 
exist,  and  arise  from  the  ascribed  causes. 
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And  at  the  word  TRtTTH  I  must  pause  a  Utile  to  consider  how  far 
it  is  a  defence  on  a  rule  of  this  kind,  and  what  evidence  of  the  false- 
hood of  the  supposed  libel  the  Court  expects  from  prosecutors, 
before  it  will  allow  the  information  to  be  filed,  even  where  no 
affidavits  are  produced  by  the  defendant  in  his  exculpation. 

That  a  libel  upcn  an  individual  is  not  the  less  so  for  being  true,  I 
do  not,  under  certain  restrictions,  deny  to  be  law ;  nor  is  it  neces- 
sary for  me  to  deny  it,  because  this  is  not  a  complaint  in  the 
OBDiNABT  oouRSB  OF  ULW,  but  an  application  to  the  Court  to  exert 

nn  SOCBNTRIC,  EXTBAOBDINABY,  VOLUNTABT  JURISDICTION,  BETOND 

THE  OBDINABT  couBSB  OF  JUSTICE;  a  jurisdiction,  which  I  am 
authorised  from  the  best  authority  to  say,  this  Court  will  not 
exercise,  unless  the  pi-osecutors  come  pure  and  unpolluted; 
denying  upon  oath  the  truth  of  every  word  and  sentence  which 
they  complain  of  as  injurious :  for  although,  in  common  cases,  the 
matter  may  be  not  the  less  libellous  because  true,  yet  the  Court 
will  not  interfere  by  information  for  guilty  or  even  equivocal 
characters,  but  will  leave  them  to  its  ordinary  process.  If  the 
Court  does  not  see  palpable  malice  and  falsehood  on  the  part  of 
the  defendant,  and  clear  innocence  on  the  part  of  the  prosecutor,  it 
will  not  stir; — it  will  say,  This  may  be  a  libel ;  this  may  deserve 
pnnishment ;  but  go  to  a  grand  juiy,  or  bring  your  actions : — all 
men  are  equally  entitled  to  the  protection  of  the  laws,  but  all  men 
are  not  equally  entitled  to  an  extraordinary  interposition  and  pro- 
tection beyond  the  common  distributive  forms  of  justice. 

This  is  the  true  constitutional  doctrine  of  informations,  and  made 
a  strong  impression  upon  me,  when  delivered  by  your  Lordship  in 
this  Court ;  the  occasion  which  produced  it  was  of  little  consequence, 
hut  the  principle  was  important.  It  was  an  information  moved  for 
by  General  Plasto  against  the  printer  of  the  Weatmineter  Oazette, 
for  a  libel  published  in  his  paper  charging  that  gentleman,  among 
other  things,  with  having  been  tried  at  the  Old  Bailey  for  a  felony. 
The  prosecutor's  affidavit  denied  the  charges  generally  as  foul, 
scandalous,  and  false ;  but  did  not  traverse  the  aspersion  I  have 
just  mentioned  as  a  substantive  fact;  upon  which  your  Lordship 
told  the  counsel,  Mr.  Dunning,  who  was  too  learned  to  argue  against 
the  objection,  that  the  affidavit  was  defective  in  that  particular,  and 
should  be  amended  before  the  Court  would  even  grant  a  rule  to 
show  cause  :  for  although  such  general  denial  would  be  sufficient 
where  the  libellous  matter  consisted  of  scurrility,  insinuation, 
general  abuse,  which  is  no  otherwise  traversable  than  by  innu- 
endoes of  the  import  of  the  scandal,  and  a  denial  of  the  truth  of 
it,  yet  that  when  a  libel  consisted  of  direct  and  positive  facts  as 
CHARGES,  the  Court  required  substantive  traverses  of  stu:h  facts  in 
the  affidavit  before  it  would  interpose  to  take  the  matter  from  the 
G<^isance  of  a  grand  jury. 

This  is  the  law  of  informations,  and  by  this  touchstone  I  will  try 
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the  prosectitora'  affidavits,  to  show  that  thqr  will  fall  of  themselves, 
even  without  that  body  of  evidence  with  which  I  caa  in  a  moment 
overwhelm  them. 

If  the  defeodant  be  guilty  of  any  crime  at  all,  it  is  for  writing 
THIS  BOOK  :  and  the  conclusion  of  his  guilt  or  innocence  must  con- 
sequently depeud  on  tlie  scope  and  design  of  it,  the  general  truth 
of  it|  and  the  necessity  for  writing  it ;  and  this  conclusion  can  no 
otherwise  be  drawn  than  by  taking  the  whoijb  of  it  together. 
Your  Lordships  will  not  shut  your  eyes,  as  these  ])rosecutors  expect, 
to  the  design  and  general  truth  of  the  book,  and  go  entirely  upon 
the  iinsuUUed  passages,  culled  out,  and  set  heads  and  points  in  theii^ 
wretched  affidavits,  without  cootcat,  orevenan  attempt  to  unriddle 
or  explain  ttieir  sense  or  bearing  on  the  subject;  for,  my  Lord, 
they  have  altogether  omitted  to  traverse  the  scandalous  facts  them- 
selves, and  have  only  laid  hold  of  those  warm  animadversions  which 
the  recital  of  them  naturally  produced  in  the  mind  of  an  honest, 
zealous  man,  and  which,  besides,  are  in  many  places  only  conclu- 
sions drawn  from  facts  as  general  propositions,  and  not  aspersions 
on  them  as  individuals.  And  where  the  facts  do  come  home  to 
them  AS  OHAROES,  not  one  of  tliem  is  denied  by  the  prosecutors,  I 
assert,  my  Lord,  that  in  the  Directors  whole  affidavit  (which  I  have 
read  repeatedly,  and  with  the  greatest  attention)  there  is  not  any 
onejaot  mentioned  by  the  defendant  which  is  svhstantiaUy  denied  : 
and  even  when  five  or  six  strong  and  )X)inted  charges  are  tacked  to 
each  other,  to  avoid  meeting  naked  truth  in  the  teeth,  they  are  not 
even  contradicted  by  the  lump,  but  a  general  innuendo  is  pinned 
to  them  all;  a  mere  illusory  averment,  that  the  facts  mean  to 
criminate  them,  and  that  they  are  not  criminal ;  but  tea  facts 

THBHSELVBS  REMAIN  UNATT£MPT£D  AND  UNTOUCHED. 

Thus,  my  Lord,  after  reciting  in  their  affidavit  the  charge  of 
their  shameful  misconduct,  in  renewing  the  contract  with  the  Hunt- 
ingdon butchers,  who  had  just  compounded  the  penalties  incurred 
by  the  breach  of  a  former  contract,  and  in  that  breach  of  contract, 
the  breach  of  every  principle  of  humanity,  as  well  as  of  honesty ; 
and  the  charge  of  putting  improper  objects  of  charity  into  the 
Hospital,  while  the  families  of  poor  pensioners  were  excluded  and 
starving;  and  of  screening  delinquents  from  inquiry  and  punish- 
ment in  a  pointed  and  particular  instance,  sluA.  thei^fore  traversable 
as  a  substantive  fact ;  yet  not  only  there  is  no  such  traverse,  but, 
though  all  these  matters  are  huddled  together  in  a  mass,  there  is 
not  even  a  general  denial ;  but  one  loose  innuendo,  that  the  facta 
in  the  publication  are  stated  with  an  intention  of  criminating  the 
prosecutors,  and  that,  as  far  as  they  tend  to  criminate  them,  they 
are  false. 

Will  this  meet  the  doctrine  laid  down  by  your  Lordship  in  the 
case  of  General  Plasto?  Who  can  tell  what  they  mean  by 
criminality  ?    Perhaps  tltey  think  neglect  of  duty  not  criminal, — 


SPEECH  FOR  CAPTAIN  BATLLIE.  9 

perbaps  tiiey  think  ooirnpt  servilitj  to  a  patron  not  criminal ;  and 
that  if  they  do  not  actiyiclt  promote  abuses,  the  winking  at  them 
18  not  crimioaL  But  I  appeal  to  the  Courts  whether  the  Directors' 
whole  affidavit  is  not  a  cautious  composition  to  avoid  downright 
peijuiy,  aad  yet  a  glaring  absurdity  on  the  face  of  it ;  for  since  the 
facts  are  not  traversed,  the  Court  must  intend  them  to  exist ;  and 
if  they  do  exist,  they  cannot  but  be  criminal.  The  very  existence 
of  sudh  abusea  in  itself  criminatea  thoae  whose  offices  are  to  prevent 
them  from  existing.  Under  the  shelter  of  such  qualifications  of 
guilt,  BO  man  in  trust  could  ever  be  criminated.  But  at  all  events, 
my  Lord,  since  they  seem  to  think  that  the  facts  may  exist  without 
their  criminality, — be  it  so :  the  defendant  then  does  not  wish  to 
criminate  them ;  he  wishes  only  for  effectual  inquiry  and  informa* 
tion,  that  there  may  be  no  longer  any  crimes,  and  consequently  no 
criminality.  But  hk  trusts,  in  tlie  meantime,  and  /  likewise  trust, 
that^  while  these  facts  do  exist,  the  Court  will  at  least  desire  the 
prosecutors  to  clear  themselves  before  the  General  Council  of 
Govemorsy  to  whom  the  writing  is  addressed,  and  not  before  any 
pocibed  Committee  of  Directors  appointed  by  a  noble  Lord,  and 
then  come  back  to  the  Court  acquitted  of  all  criminaltly,  or  accord* 
iDg  to  the  technical  phrase,  with  dean  hands,  for  protection. 

Such  are  the  merits  of  the  affidavits  exhibited  by  the  Directors ; 
and  the  affidavits  of  the  other  persons  are,  without  distinction, 
subject  to  the  same  observations.  Tliey  are  made  up  either  of 
general  propositions,  converted  into  charges  by  ridiculous  mnuendoes, 
or  else  of  strings  of  distinct  disjointed  facts  tied  together,  and  ex- 
plained by  one  general  averment;  and  after  all,  the  scandal,  such 
as  their  arbitrary  interpretation  makes  it,  is  still  only  denied  with 
tlieold  Jesuitical  qualification  of  criminality — the  facts  themselves 
remaininj  untraversed,  and  even  untoiiched. 

They  are,  indeed,  every  way  worthy  of  their  authora, — of  Mr. 

,  the  good  steward,  who,  notwithstanding  the  remonstrancen 

of  the  captain  of  the  week,  received  for  the  pensioners  such  food 
as  would  be  rejected  by  the  idle  vagrant  poor,  and  endeavoured 

to  tamper  with  the  cook  to  conceal  it;  and  of  Mr. ,  who 

converted  their  wards  into  apartments  for  himself,  and  the  clerks 
of  clerks,  in  the  endless  subordination  of  idleness ;  a  wretch  who 
has  dared,  with  brutal  inhumanity,  to  strike  those  aged  men,  who 

in  their  youth  would  have  blasted  him  with  a  look.    As  to  Mr. 

and  Mr. ,  though  I  think  them  reprehensible  for  joining  in 

this  prosecution,  vet  they  are  certainly  respectable  men,  and  not  at 
all  on  a  level  with  the  rest,  nor  has  the  defendant  so  reduced  them. 
Tliese  two,  therefore,  have  in  fact  no  cause  of  complaint,  and. 
Heaven  knows,  the  others  have  no  title  to  complain. 

In  this  enumeration  of  delinquents,  the  Rev.  Mr. looks 

round,  as  if  he  thought  I  had  forgotten  him.  He  is  mist<iken ;  I 
well  remember  him:  but  his  infamy  is  worn  threadbare:  Mr. 
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Murphy  lian  already  treated  liim  with  that  ridicule  which  his 
folly,  and  Mr.  Peckham  with  that  invective  which  his  wickedness 
deserves.  I  shall,  therefore,  forbear  to  taint  the  ear  of  the  Court 
further  with  his  name, — ^a  name  which  would  bring  dishonour 
upon  his  country  and  its  religion,  if  human  nature  were  not  happily 
compelled  to  bear  the  greater  {)art  of  the  disgrace,  and  to  share  it 
amongst  mankind. 

But  these  observations,  my  Lord,  are  solely  confined  to  the 
proflecutors'  affidavits,  and  would,  I  think,  be  fatal  to  them,  even 
if  they  stood  uncontroverted.  But  what  will  the  Court  say  wheu 
0UT8  are  oppoHed  to  them,  where  the  truth  of  every  part  is  sworn 
to  by  the  defendant  ?  What  will  the  Court  say  to  the  collateral 
circumstances  in  support  of  them,  where  every  material  charge 
against  the  prosecutors  is  confirmed?  What  will  it  say  to  the 
affidavit  that  has  been  made  that  no  man  can  come  safely  to  sup- 
port this  injured  officer? — that  men  have  been  deprived  of  their 
])laces,  and  exposed  to  beggary  and  ruin,  merely  for  giving 
evidence  of  abuses  which  have  already  by  his  exertions  been 
])roved  before  your  Lordship  at  Guildhall,  whilst  he  himself  has 
l)een  suspended  as  a  beacon  for  prudence  to  stand  aloof  from,  so 
that  in  this  unconstitutional  mode  of  trial,  where  the  law  will  not 
lend  its  process  to  bring  in  truth  by /orc6,  he  might  stand  unpro- 
tected by  the  voluriJUiry  oaths  of  the  only  persons  who  could  witness 
for  him  ?  *  His  character  has,  indeed,  m  some  meafture,  broken 
through  all  this  malice :  the  love  and  veneration  which  his  honcKt 
zeal  has  justly  created  have  enabled  him  to  produce  the  pitx>f8 
which  are  filed  in  Court;  but  many  have  hung  back,  and  one 
withdrew  his  affidavit,  avowedly  from  the  dread  of  persecution, 
even  after  it  was  sworn  in  Court.  Sui*ely,  my  Lord,  this  evidence 
of  malice  in  the  leading  powers  of  the  Hospital  would  alone  be 
sufficient  to  destroy  their  testimony,  even  when  swearing  collater- 
ally to  facts  in  which  they  were  not  themselves  interested;  how 
much  more  when  they  come  as  prosecutors,  stimulated  by  resent- 
ment, and  with  the  hope  of  covering  their  patrons'  misdemeanours 
and  their  own  by  turning  the  tables  on  the  defendant,  and  prose- 
cuting him  criminally,  tx>  stifle  all  necessary  inquiry  into  the 
subject  of  his  complaints  ? 

Lieutenant  Gordon,  the  First  Lieutenant  of  the  Hospital,  and 
the  oldest  officer  in  the  navy ;  Lieutenant  William  Lefevra ; 
Lieutenant  Charles  Lefevre,  his  son;  Alexander  Moore;  Lieu- 
tenant William  Ansel  1 ;  and  Captain  Allwright,  have  all  positively 
sworn  that  a  faction  of  landmen  subsists  in  the  Hospital,  and  that 
they  do  on  their  consciences  believe  that  the  defendant  drew  upon 

*  On  the  trial  of  a  cause,  every  person  acquainted  with  any  fact  is  boand,  under 
pain  of  fine  and  imprisonment,  to  attend  on  a  subpoena  to  give  evidence  before  the 
Coart  and  jury ;  but  there  is  no  process  to  compel  any  man  to  OAke  an  affidavit 
before  the  Court. 
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liimself  tLe  resetitiDent  of  the  proflecutora  from  his  activity  iq 
correcting  thu  enormous  abuse,  and  from  iiis  liaviiig  restored  the 
wards  that  had  been  cruelly  taken  away  from  the  poor  old  men  ; 
tliat  on  that  just  occasion  the  whole  body  of  the  pensioners  sur- 
rounded the  apartments  of  their  Qovernor  to  testify  their  gratitude 
with  acclamations,  which  sailors  never  bestow  but  on  men  who 
deserve  them.  This  simple  and  honest  tribute  was  the  signal  for 
all  that  has  followed ;  the  leader  of  these  unfortunate  people  was 
turned  out  of  o£Bce ;  and  the  affidavit  of  Charles  Smith  is  filed  in 
Court,  which,  I  thank  my  God,  I  have  not  been  able  to  read  without 
tears ;  how,  indeed,  could  any  man,  when  he  swears  that  for  this 
cause  alone  his  place  was  taken  from  him ;  that  he  received  his 
dismission  when  languishing  with  sickness  in  the  infirmary,  the 
consequence  of  which  was,  that  his  unfortunate  wife  and  several 
of  his  helpless  innocent  cliildren  died  in  want  and  misery;  the 

WOMAN    AOTUALLY    SXPIltlNG    AT    THE    GATES    OF    THE    HOSPITAL. 

That  such  wretches  should  escape  chains  and  a  dungeon  is  a 
reproach  to  humanity,  and  to  all  order  and  government ;  but  that 
they  should  become  prosecutors  is  a  degree  of  efironteiy  that 
would  not  be  believed  by  any  man  who  did  not  accustom  him- 
self to  observe  the  shameless  scenes  which  the  monstrous  age  we 
live  in  is  every  day  producing. 

I  come  now,  my  Lord,  to  consider  to  whom  be  has  written. 
This  book  is  not  published.  It  was  not  printed  for  sale,  but  for 
the  more  commodious  distribution  among  the  many  persons  who  are 
called  upon  in  duty  to  examine  into  its  contents.  If  the  defendant 
had  written  it  to  calumniate,  he  would  have  thrown  it  abroad 
among  the  multitude :  but  he  swears  he  wrote  it  for  the  attain- 
ment of  reformation,  and  therefore  confined  its  circulation  to  the 
proper  channel  till  he  saw  it  was  received  as  a  libel,  and  then  he 
even  discontinued  that  distribution,  and  only  showed  it  to  his 
counsel  to  consider  of  a  defence;  and  no  better  defence  can  be 
made  than  that  the  publication  was  so  limited. 

My  Lord,  a  man  cannot  be  guilty  of  a  libel  who  presents  griev- 
ances before  a  competent  jurisdiction,  although  the  facts  he 
presents  should  be  false;  he  may,  indeed,  be  indicted  for  a 
malicious  prosecution,  and  even  there  a  probable  cause  would 
protect  him,  but  he  can  by  no  construction  be  considered^  as  a 
libeller. 

The  case  of  Lake  and  King,  in  ist  Levinz,  240,  but  which  is 
better  reported  in  ist  Saunders,  is  directly  in  point.  It  was  au 
action  for  printing  a  petition  to  the  members  of  a  Committee  of 
Parliament,  charging  the  plaintiff  with  gross  fraud  in  the  execu- 
tion of  his  office.  I  am  aware  that  it  was  an  action  on  the  case, 
and  not  a  criminal  prosecution  ;  but  I  am  prepared  to  show  your 
Lordship  that  the  precedent  on  that  account  makes  the  stronger 
for  usL    The  truth  of  the  matter,  though  part  of  the  plea,  was  not 
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the  point  in  contest;  the  justification  wns  the  presenting  it  to  a 
proper  jurisdiction,  and  printing  it,  as  in  this  case,  for  more  com- 
modious distribution  ;  and  it  was  first  of  all  resolved  bj  the  Court 
that  the  delivery  of  the  petition  to  all  the  members  of  the  com- 
mittee was  justifiable ;  and  that  it  was  no  libel,  whether  the  matter 
contained  were  true  or/cdsey  it  being  an  appeal  in  a  course  of  justice, 
and  because  the  parties  to  whom  it  was  addressed  had  jurifldiction 
to  determine  the  matter ;  that  the  intention  of  the  law  in  prohibit- 
ing libels  was  to  restrain  men  from  making  themselves  t\mr  own 
judges,  instead  of  referring  the  matter  to  tiiose  whom  the  consti- 
tution had  appointed  to  determine  it;  and  that  to  adjndgesuch 
reference  to  be  a  libel  would  discourage  men  from  making  their 
inquiries^  with  that  freedom  and  readiness  which  the  law  allows, 
and  which  the  good  of  society  requires.  But  it  was  objected  he 
could  not  justify  the  printing;  for  by  that  means  it  was  pnblisheil 
to  printers  and  compofiers ;  but  it  was  answered,  and  resolved  by 
the  whole  Court,  that  the  printing,  toith  intent  to  distribute  tliem 
among  the  members  of  the  Committee,  was  l^al ;  and  that  the  makings 
many  copies  by  clerks  would  have  made  the  matter  more  public. 
I  said,  my  Lonl,  that  this  being  an  action  on  the  case,  and  not  an 
indictment  or  information,  made  the  stronger  for  us ;  and  I  said 
so  because  the  action  on  the  case  is  to  redress  the  party  in 
damages  for  the  injury  he  has  sustained  as  an  individual,  and 
which  he  has  a  right  to  recover  unless  the  defendant  can  show 
that  the  matter  is  true,  or,  as  in  this  case,  whether  true  or  false, 
that  it  is  an  appeal  to  justice.  Now,  my  Lord,  if  a  defendant'a 
right  to  appeal  to  justice  could  in  the  case  of  Lake  and  King  repel 
a  plaintiff's  right  to  damages,  although  he  was  actually  damnified 
by  the  ap^ieal,  how  much  more  roust  it  repel  a  criminal  prosecu- 
tion which  can  be  undertaken  only  for  the  sake  of  public  justice, 
when  the  law  says  it  is  for  the  benefit  of  public  justice  to  make 
such  appeal  ?  And  that  case  went  to  protect  eren  falsehood,  and 
where  the  defendant  was  not  particniarly  called  upon  in  duty  as 
an  individual  to  animadvert :  how  much  more  shall  it  protect  us, 
who  were  bound  to  inquire,  who  have  written  nothing  but  tnitli, 
and  who  have  addressed  what  we  have  written  to  a  competent 
jurisdiction  ? 

I  come,  lastly,  my  Lord,  to  the  motives  which  induced  him  to 
write. 

The  government  of  Greenwich  Hospital  is  divided  into  three 
departments — the  Council,  the  Directors,  and  the  General  Gt)vernorR. 
The  defendant  is  a  member  of  every  one  of  t>hese,  and  therefore  his 
duty  is  universal  The  Council  consists  of  the  officers  whose 
duty  it  is  to  regulate  the  internal  economy  and  discipline  of  the 
house,  the  Hospital  being,  as  it  were,  a  large  man^f-war,  and  the 
Council  its  commanders;  and,  therefore,  these  men,  even  by  the 
present  mutilated  charter,  ought  all  to  be  seamen.    Secocidly»  The 
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Directory  whone  duty  is  merely  to  concern  themselveR  with  tbe 
appropriation  of  the  revenue,  in  contracting  for  and  superintending 
Bupplies,  and  in  keeping  up  the  structure  of  the  Hospital;  and, 
lastly,  the  General  Court  of  Governors,  consisting  of  almost  every 
man  in  the  kingdom  with  a  sounding  name  of  office — ^a  mere 
nuHity,  on  the  memhera  of  which  no  blame  of  n^leot  can  possibly 
be  laid;  for  the  Hospital  might  as  well  liave  been  placed  under  the 
tuition  of  the  fixed  stars  as  under  so  many  illustrious  persons,  in 
different  and  distant  departments.  From  the  Council,  therefore, 
appeals  and  complaints  formerly  lay  at  the  Admiralty,  tlie  Direc- 
tors having  quite  a  separate  duty ;  and,  as  I  have  shown  the  Court, 
tlie  Admiralty  enoouraged  comphiints  of  abuses,  and  redressed  them. 
But  since  the.  administration  of  the  present  First  Lord,  the  face  of 
things  has  changed.  I  trust  it  will  be  observed  that  I  do  not  go 
out  of  the  affidavit  to  seek  to  calumniate  :  my  respect  for  the  Court 
would  prevent  me,  though  my  respect  for  the  said  First  Lord  might 
not  But  the  veiy  foundation  of  ray  client's  defence  de()ending  on 
ibis  matter,  I  must  take  the  liberty  to  {)oint  it  out  to  the  Court 

The  Admiralty  having  placed  several  landmen  in  the  offices  that 
form  the  Council,  a  majority  is  often  artificially  secured  there ;  and 
when  abuses  are  too  flagrant  to  be  passed  over  in  the  face  of  day, 
tbey  carry  their  appeal  to  the  Directors  instead  of  the  Admiralty, 
where,  from  the  very  nature  of  man,  in  a  much  more  perfect  state 
than  the  prosecutors,  they  are  sure  to  be  rejected  or  slurred  over ; 
because  these  acting  Director  themselves  are  not  only  under  the 
same  influence  with  the  complainants,  but  the  subjects  of  the 
appeals  are  most  frequently  the  fi-uits  of  their  own  active  de- 
linqaencies,  or  at  least  the  consequence  of  their  own  neglects.  By 
this  manoeuvre  the  Admiralty  is  secured  from  hearing  complaints ; 
and  the  First  Lord,  when  any  comes  as  formerly  from  an  indi- 
vidual, answers^  with  a  perfect  composure  of  muscle,  that  it  is 
oofTom  nonjudioe — it  does  not  come  through  the  Directors.  The 
defendant  positively  swears  this  to  be  true ;  he  declares  that,  in  the 
course  of  these  meetings  of  the  Council,  and  of  appeals  to  the 
Directors,  he  has  been  not  only  uniformly  overruled,  but  insulted  as 
Governor  in  the  execution  of  his  duty ;  and  the  truth  of  the  abuses 
which  have  lieen  the  subject  of  the^e  appeals,  as  well  as  the  insults 
I  have  mentioned,  are  proved  by  whole  volumes  of  affidavits  filed  in 
Court,  notwithstanding  the  numbers  who  have  been  deterred  by 
persecution  from  standing  forth  as  witnesses. 

The  defendant  also  himself  solemnly  swears  this  to  be  true.  He 
swears  that  his  heart  was  big  witli  the  distresses  of  his  brave 
brethren,  and  that  his  conscience  called  on  him  to  give  them  vent; 
tht^  he  <^n  complained ;  that  he  repeatedly  wrote  to,  and  waited 

on.  Lord ,  without  any  effect,  or  prospect  of  effect ;  and  that 

at  lasti  wearied  with  fruitless  exertions,  and  disgusted  with  the 
insolence  of  corruption  in  the  Hospital,  which  hates  him  for  his 
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honesty,  he  applied  to  be  sent,  with  all  his  wounds  and  infirmities, 
upon  actual  service  again.  The  answer  he  received  is  worthy  of 
observation.  The  First  Lord  told  him,  in  derision,  that  it  would 
be  the  same  thing  everywhere  else ;  that  he  would  see  the  same 
abuses  in  a  ship  ;  and  I  do  in  my  conscience  believe  he  spoke  the 
truth  as  far  as  depended  on  himself. 

What,  then,  was  the  defendant  to  do  under  the  treble  capacity 
of  Lieutenant-Governor,  of  Director,  and  of  General  Governor  of 
the  Hospital?  My  Lord,  there  was  no  alternative  but  to  prepare, 
as  he  did,  the  statement  of  the  abuses  for  the  other  Governors,  or 
to  sit  silent,  and  let  them  continue.  Had  he  chosen  iJit  last,  he 
might  have  been  caressed  by  the  prosecutors,  and  still  have  con- 
tinued the  first  inhabitant  of  a  palace,  with  an  easy,  independent 
fortune.  But  he  preferred  the  dictates  of  honour,  and  he  fulfilled 
them  at  the  ex|)ense  of  being  discarded,  after  forty  years'  p^allant 
service,  covered  with  wounds,  and  verging  to  old  age.  But  he 
respected  the  laws  while  he  fulfilled  his  duty ;  his  object  was  refor- 
mation, not  reproach ;  he  preferred  a  complaint,  and  stimulated  a 
regular  inquiry,  but  suspended  the  punishment  of  public  shame  till 
the  guilt  should  be  made  manifest  by  a  trial.  He  did  not  there- 
fore publish,  as  their  affidavits  falsely  assert,  but  only  prefeiTed  a 
complaint  by  distribution  of  copies  to  the  Governors,  which  I  have 
shown  the  Court,  by  the  authority  of  a  solemn  legal  decision,  is  not 

A  LIBEL. 

Such,  my  Lords,  is  the  case.  The  defendant, — not  a  disappointed 
malicious  informer,  prying  into  official  abuses,  because  without 
office  himself,  but  himself  a  man  in  office; — not  troublesomely 
inquisitive  into  other  men's  departments,  but  conscientiously  cor- 
recting his  own ; — doing  it  pursuant  to  the  rules  of  law,  and,  what 
heightens  the  character,  doing  it  at  the  risk  of  his  office  from  which 
the  effrontery  of  power  has  already  suspended  him  without  proof 
of  his  guilt; — ^a  conduct  not  only  unjust  and  illiberal,  but  highly 
disrespectful  to  this  Court,  whose  judges  sit  in  the  double  capacity 
of  ministers  of  the  law  and  governors  of  this  sacred  and  abused 

institution.    Indeed,  Lord has,  in  my  mind,  acted  such  a 

part 

[Here  Lord  Mansjield,  observing  the  counsel  hecUed  tvith  his  sub- 
ject, and  growing  personal  on  the  First  Lord  of  the  Admiralty, 
told  him  that  Lord was  not  before  the  Court,] 

I  know  that  he  is  not  formally  before  the  Court,  but  for  that 
very  reason  I  will  bring  him  before  the  Court :  he  has  placed  these 
men  in  the  front  of  the  battle,  in  hopes  to  escape  under  their 
shelter,  but  I  will  not  join  in  battle  with  them  :  iJievr  vices,  though 
screwed  up  to  the  highest  pitch  of  human  depravity,  are  not  of 
dignity  enough  to  vindicate  the  combat  with  me.  1  will  drag  him 
to  light  who  is  the  dark  mover  behind  the  scene  of  iniquity,    I 
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fuvert  that  the  Earl  of has  but  one  road  to  escape  out  of 

this  business  without  pollution  and  disgrace  :  and  thai  is,  by 
publicly  disavowing  the  acts  of  the  prosecutors,  and  restoring 
Captain  Baillie  to  his  command.  If  he  does  this,  then  his  offence 
will  be  no  more  than  the  too  common  one  of  having  suffered  his 
own  personcd  intei-est  to  prevail  over  his  piMic  duty,  in  placing  his 
voters  in  the  Hospital.  But  if,  on  the  contrary,  he  continues  to 
protect  the  prosecutors,  in  spite  of  the  evidence  of  their  guilt,  which 
has  excited  the  abhorrence  of  the  numerous  audience  that  crowd 
this  Court;  if  he  keeps  this  injured  man  sqspendkd,  or  dares 

TO  turn  that  suspension  into  a  REaCOVAL,  I  SHALL  THEN  NOT 
80RUPLB  TO  DECLARE  BIH  AN  AOOOMPLIOE  IN  THEIR  GUILT,  A  SHAME* 
LESS  OPPRESSOR,  A  DI80RA0E  TO  HIS  RANK,  AND  A  TRAITOR  TO  HIH 

TRUST.  But,  as  I  should  be  very  sorry  that  the  fortune  of  my 
brave  and  honourable  friend  should  dei)end  either  upon  the  exer* 
cise  of  Lord  's  virtues  or  the  influence  of  his  fears,  I  do 

most  earnestly  entreat  the  Coui-t  to  mark  the  malignant  object  (»f 
this  prosecution,  and  to  defeat  it.  I  beseech  you,  my  Lords,  to 
consider,  that  even  by  discharging  the  rule,  and  with  costs,  the 
defendant  is  neither  protected  nor  restored.  I  trust,  therefore, 
your  Lordships  will  not  rest  satisfied  with  fulfilling  your  judicial 
duty,  but,  as  the  strongest  evidence  of  foul  abuses  has,  by  accident, 
oome  collaterally  before  you,  that  you  will  protect  a  brave  and 
public-spirited  officer  from  the  persecution  this  writing  has  brought 
upon  him,  and  not  suffer  so  dreadful  an  example  to  go  abroad  into 
the  world  as  the  ruin  of  an  upright  man  for  having  faithfully  dis- 
charged his  duty. 

My  Lords,  this  matter  is  of  the  last  importance.  I  speak  not  as 
an  ADVOOATE  alone — I  speak  to  you  as  a  man — ^as  a  member  of 
a  state  whose  very  existence  depends  upon  her  naval  strength. 
If  a  misgovemment  were  to  fall  ui)on  Chelsea  Hospital,  to  the  ruin 
and  discouragement  of  our  army,  it  would  be  no  doubt  to  be 
lamented,  yet  I  should  not  think  it  fatal ;  but  if  our  fleets  are  to 
be  crippled  by  the  baneful  influence  of  elections,  we  are  lost 
indeed  I  If  the  seaman  who,  while  he  exposes  his  body  to  fatigues 
and  dangers,  looking  forward  to  Greenwich  as  an  asylum  for  infir- 
mity and  old  age,  sees  the  gates  of  it  blocked  up  by  corruption, 
and  hears  the  riot  and  mirth  of  luxurious  landmen  drowning  the 
groans  and  complaints  of  the  wounded,  helpless  companions  of  his 
glory, — ^he  will  tempt  the  seas  no  more.  The  Admiralty  may  press 
his  body,  indeed,  at  the  expense  of  humanity  and  the  constitution, 
but  they  cannot  press  his  mind — they  cannot  press  the  heroic  ardour 
of  a  British  sailor ;  and  instead  of  a  fleet  to  carry  terror  all  round 
the  globe,  the  Admiralty  may  not  much  longer  be  able  to  amuse  us 
with  even  the  peaceable,  unsubstantial  pageant  of  a  review.* 

Fine  and  imprisonment  I — ^The  man  deserves  a  palace  instead 

*  There  had  juBt  before  been  a  naval  reriew  at  Portamoath. 
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of  a  PRiBOK  wlio  prevents  the  palace,  built  by  the  public  bounty  of 
Iiis  countiy,  from  being  converted  into  a  dungeon,  and  wlio  socri* 
fices  bis  own  security  to  the  interests  of  humanity  and  virtue. 

And  now,  my  Lord,  I  have  done ;«— but  not  without  thanking 
your  Lordship  tor  the  very  indulgent  attention  I  have  received, 
tliough  in  so  late  a  stage  of  this  business,  and  notwithstanding  my 
great  incapacity  and  inexperience.  I  resign  my  client  into  your 
hands,  and  I  resign  him  with  a  well-found^  confidence  and  hope ; 
because  that  torrent  of  corruption  which  has  unhappily  over* 
whelmed  every  other  part  of  the  constitution  is,  by  the  blessing  of 
Providence,  stopped  hkbb  by  the  sacred  independence  of  the  judgea; 
I  know  that  your  Lordships  will  determine  aocordino  to  law  ; 
and,  therefore,  if  au  information  should  Ih)  sufiered  to  be  filed,  I 
shall  bow  to  the  sentence,  and  shall  consider  this  meritorious  publi- 
cation to  be  indeed  au  ofience  against  the  laws  of  this  coimtry ; 
but  then  I  shall  not  scruple  to  say,  that  it  is  high  time  for  every 
honest  man  to  remove  himself  from  a  country  in  which  he  can  no 
longer  do  his  duty  to  the  public  with  safety  ;— -wliere  cruelty  and 
inhumanity  are  suffered  to  impeach  virtue,  and  where  vice  passes 
through  a  court  of  justice  unpunislied  and  unraproved. 


SPEECH  far  Thomas  Carnan,  Bookaeller,  at  the  Bar  of  Uie 
House  of  Common^  on  (he  loih  of  May  1779.  As  taken  in 
shorthand, 

THE  SUBJECT. 

Bt  letters-patent  of  King  James  L,  the  Stationers'  Company  and  the 
UniTersities  of  Oxford  and  Cambridge  had  obtained  the  exclusive 
right  of  printing  almanacs,  by  Tirtue  of  a  sapposed  copyright  in  the 
Crown.  This  monopoly  had  been  snbmitted  to  from  the  date  of  the 
grant  in  the  last  eentnry,  until  Mr.  Carnan,  formerly  a  bookseller  in  St. 
PmiI's  Churchyard^  printed  them,  and  sold  them  in  the  ordinary  conrae 
of  his  trade.  This  spirited  and  active  tradesman  made  many  improve- 
ments upon  the  Stationers'  and  University  almanacs,  and,  at  a  very 
considerable  expense,  compiled  many  of  the  various  classes  of  useful 
information,  by  which  pocket  almanacs  have  been  rendered  so  very 
convenient  in  the  ordinary  occurrences  of  life,  but  which,  without  the 
addition  of  the  calendar,  few  would  have  been  disposed  to  purchasa 

Upon  the  sale  of  Caman's  almanacs  becoming  extensive  and  profit- 
able, the  two  Universities  and  the  Stationers'  Company  filed  a  bill  in 
the  Court  of  Exchequer,  for  an  injunction  to  restrain  it,  praying  that 
the  copies  sold  might  be  accounted  for,  and  the  remainder  delivered  up 
to  be  cancelled. 

It  appears  from  the  proceedings  printed  at  the  time  by  the  late  Mr. 
Caman,  that  the  Court,  doubting  the  validity  of  the  King's  charter,  on 
which  the  right  of  the  Universities  and  of  the  Stationers'  Company  was 
founded,  directed  a  question  upon  its  legality  to  be  argued  before  the 
Court  of  Common  Pleas,  whose  judges,  after  two  arguments  before 
them,  certified  that  the  patent  was  void  in  law;  the  Court  of  Ex- 
chequer thereupon  dismissed  the  bill,  and  the  injunction  was  dis- 
solved. 

Mr.  Caman,  having  obtained  this  judgment,  prosecuted  his  trade  for 
a  short  time  with  increased  activity,  when  a  bill  was  introduced  into 
the  House  of  Commons  by  the  late  Earl  of  Quilford,  then  Lord  North, 
Piime  Minister,  and  Chancellor  of  the  University  of  Oxford,  to  revest, 
hf  Act  of  Parliament,  the  monopoly  in  almanacs^  tohicJi  had  fallen  to  the 
ground  by  the  above-mentioned  judgmente  in  the  King's  courts. 

The  preamble  of  the  bill  recited  the  exclusive  right  given  to  the 
Stationers  and  UniYcrsities  by  the  charter  of  Charles  IL,  as  a  fund  for 
the  printing  of  curious  and  learned  books,  the  uniform  enjoyment 
under  it,  the  judgments  of  the  courts  of  law  upon  the  invalidity  of  the 
charter,  and  the  expediency  of  regranting  the  monopoly  for  the  same 
useful  purposes  by  the  authority  of  Parliament 

▼0I»  J.  B 
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The  bill  being  supported  by  all  the  influence  of  the  two  yniverdties 
in  the  House  of  Commons,  and  being  introduced  by  Lord  North  in  the 
plenitude  of  his  authority,  Mr.  Carnan's  opposition  to  it  by  counsd  was 
considered  at  the  time  as  a  forlorn  hope ;  but  to  the  high  honour  of  the 
House  of  Commons,  it  appears  from  the  journals,  vol.  xxxviL,  p.  388, 
that  immediately  on  Mr.  Erskine's  retiring  from  the  bar,  the  House 
divided,  and  that  the  bill  was  rejected  by  a  majority  of  forty-five 
votes. 

THE  SPEECH. 

Mr  Speaker, — In  preparing  myself  to  appear  before  yon,  as 
counBel  for  a  private  individuul,  to  oppose  the  enactment  of  a 
gefMTol  and  public  statute,  which  was  to  affect  the  whole  com* 
muuity,  I  felt  myself  under  some  soi-t  of  difficulty.  Conscious  tliat 
no  man,  or  body  of  men,  had  a  right  to  dictate  to,  or  evea  to 
argue  with  Parliament  on  the  exeraise  of  the  high  and  imi)ortant 
trust  of  legislation,  and  that  the  policy  and  expediency  of  a  law 
was  rather  the  subject  of  debate  in  the  Honee,  than  of  argument  at 
the  bar,  I  was  afraid  that  I  should  be  obliged  to  confine  myself  to 
the  special  injury  which  the  petitioner,  as  an  individual,  would 
suffer,  and  that  you  might  be  offended  with  any  general  observa- 
tions, which,  if  not  applying  to  him  personally,  might  be  thought 
unliecoming  in  me  to  offer  to  the  superior  wisdom  of  the  House. 

But  J  am  relieved  from  that  apprehension  by  the  great  indul- 
gence with  which  you  have  listened  to  the  general  scope  of  Uie 
question  from  the  learned  gentleman  (Mr.  Davenport)  who  liftn 
spoken  before  me,  and  likewise  by  the  reflection,  that  I  remember 
no  instance  where  Parliament  has  taken  away  any  right  conferreil 
by  the  law  as  a  common  benefit,  without  very  satisfactory  evidence 
that  the  universal  good  of  the  community  required  the  sacrifice  ; 
l)ecause  every  unnecessary  restraint  on  the  natural  liberty  of  man* 
kind  is  a  degree  of  tyranny  which  no  wise  legislature  will  inflict. 

The  general  policy  of  the  bill  is  then  fully  open  to  my  investiga- 
tion ;  because,  if  I  can  succeed  in  exposing  the  erroneous  prinoipleH 
on  which  it  is  founded, — if  I  can  show  it  to  be  repugnant  to  every 
wise  and  liberal  system  of  government,  I  shall  be  listened  to  witli 
the  greater  attention,  and  shall  have  the  less  to  combat  with,  when 
I  come  to  state  the  special  grounds  of  objection  which  I  am 
instructed  to  represent  to  you  on  behalf  of  the  petitioner  against  iu 
Sir,  I  shall  not  recapitulate  what  you  have  ali-eady  heard  frona  the 
bar ;  you  are  in  full  possession  of  the  facts  which  gave  rise  tb  the 
question,  and  I  shall  therefore  proceed  directly  to  the  investigation 
of  the  principles  which  I  mean  to  apply  to  them,  in  opposition  to 
the  bill  before  you — ^pledging  myself  to  you  to  do  it  with  as  much 
truth  and  fidelity,  as  if  I  had  the  honour  to  speak  to  you  as  a 
member  of  the  House.  I  am  confident,  sir,  that,  if  you  will  in- 
dulge me  with  your  attention,  I  shall  make  it  ap^iear  that  the  very 
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same  priociplee  wbioh  emaDCipRted  almanacs  from  the  fetters  of 
ibo  prerogative  in  the  oourls  of  iaw^  ought  equally  to  froe  tbeui. 
from  all  parliamentary  restriction.    • 

On  the  first  iutixxitiction  of  printing,  it  was  C0Qsiderad>  as  well 
in  England  as  in  other  countries,  to  be  a  matter  of  state,  Tbe 
quick  and  extensive  oirciilation  of  sentiments  and  opinions,  which 
Uiat  invaluable  ai*t  introduced,  could  not  but  fall  under  the  griiie  of 
governments,  whose  principal  strength  was  built  upon  tbe  ignor-i 
anoe  of  tbe  people  who  were  to  submit  to  them.  The  press  was, 
therefore,  wholly  under  the  coercion  of  the  Crown,  and  aUpritUingt 
not  only  of  public  books,  containing  unlinances  religious  or  civii| 
but  every  species  0/ pMioatioti  tohatsower^wai^  regulated  by  the 
King's  procMamations,  prohibitions,  charters  of  privilege,  and  finally 
by  tbe  decrees  of  tlie  Stai^Chanil)er. 

After  tlie  demolition  o(  that  odious  jurisdiction,  the  Iioug  Farlii^ 
ment,  on  its  rupture  with  Charles  L,  assumed  the  same  power 
whicb  had  before  been  in  the  Crown  ;  and  after  the  Bestoration  the 
same  restrictions  were  re-enaeted  and  re*>aunexed  to  the  preroga-* 
tive  by  the  statute  of  the  13th  and  14th  of  Charles  IL,  and  con- 
tinned  down  by  subftequent  acts,  till  nfter  the  Bevdution.  In  what 
manner  th^  expired  at  last,  in  the  time  of  King  William,  X  need 
not  state  in  this  House;  their  happy  abolition,  and  the  vain 
attempte  to  revive  tliem  in  the  end  of  that  reign,  stand  recorded  on 
your  own  journals,  I  trust,  as  i)erpetual  monuments  of  your  wisdom 
and  virtue.  It  is  sufficient  to  say,  tliat  the  expiration  of  these 
disgraceful  statutes,  by  the  refusal  of  Parliament  to  continue  tbem 
any  longer,  formed  thb  QKBkT  era  of  the  libshty  of  thb  pnisas 
IV  THIS  COUNTRY,  and  stri|»ped  tbe  Crown  of  every  prerogative  over 
it,  except  that  wliicli,  upon  just  and  rational  principles  ^govern- 
ment, must  ever  belong  to  the  executive  magistrate  in  all  countries, 
namely,  tlie  exclusive  right  to  publish  religious  or  civil  constitu- 
tions,— in  a  word,  to  promulgate  every  ordinance  wiiich  contains  the 
niles  of  action  by  which  the  subject  is  to  live  and  to  be  governed. 
These  always  did,  and,  from  the  very  nature  ot  civil  government, 
always  ought  to,  belong  to  the  sovereign,  and  hence  have  gained  the 
title  of  prercgative  copies. 

Wlien,  therefore,  tlie  Stationers'  Company,  claiming  tlie  exclu* 
sive  right  of  printing  almanacs  under  a  charter  of  Kiug  James  I., 
applied  to  the  Court  of  Exchequer  for  an  injunction  against  the 

Gtitioner  at  your  bar,  the  question  submitted  by  the  barons  to  tlie 
tmed  judges  of  tlie  Common  Pleas,  namely,  "'Whether  ths 
CBOWN  cooLD  GRANT  SUCH  Kxotusivs  RIGHT  ? "  was  neither  more 
nor  less  than  tliis  qtiestion— FF%e^er  altnanaos  were  such  public 
ordinances,  such  matters  of  stcUe,  as  belonged  to  the  King  by  Ids 
prerogaiioe,  so  as  to  enable  him  to  communicate  an  eacdusive  right 
qfpriniing  them  to  a  grantee  of  the  Grown  f  For  the  press  being 
thrown  open  by  tbe  expiration  of  the  licensing  Acts,  noUiing  could 
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remain  exclusively  to  such  grantees  but  the  printing  of  such  books 
as,  upon  solid  constitutional  grounds^  belonged  to  the  superintend- 
ence of  the  Grown  as  matters  of  authority  and  state. 

The  question  so  submitted  was  twice  solemnly  argued  in  the 
Court  of  Common  Pleas ;  when  the  judges  unanimously  certifieil 
(hai  (he  Crown  had  no  such  power ;  and  their  determination,  as 
evidently  appears  from  the  arguments  of  the  counsel,  which  the 
Chief- Justice  recognised  with  the  strongest  marks  of  approbation, 
was  plainly  founded  on  this, — that  almanacs  had  no  resemblance  to 
those  public  acts,  religious  or  civil,  which,  on  principle,  fall  under 
the  superintendence  of  the  Crown. 

The  counsel  (Mr.  Serjeant  Glynn  and  Mr.  Seijeant  Hill),  two  of 
the  most  learned  men  in  the  profession,  who  argued  the  case  for  the 

Elaintiffs,  were  aware  that  the  King's  prerogative  in  this  particular 
ad  no  absolute  and  fixed  foundation,  either  by  prescription  or 
statute,  but  that  it  depended  on  public  policy,  and  the  reasonable 
limitation  of  executive  power  for  the  common  good  ;  they  felt  that 
the  judges  had  no  other  standard  by  which  to  determine  whether 
it  was  a  prerogative  copy,  than  by  settling  upon  principles  of  good 
sense  wheOier  U  ought  to  he  one  ;  they  laboured,  therefore,  to  show  the 
propriety  of  the  revision  of  almanacs  by  public  authority ;  they  said 
they  contained  the  regulation  of  time ;  which  was  matter  of  public 
institution,  having  a  reference  to  ail  laws  and  ordinances, — that  they 
were  part  of  the  Prayer-Book,  which  belonged  to  the  King  as  head 
of  the  Church, — ^that  they  contained  matters  which  were  received  as 
conclusive  evidence  in  courts  of  justice,  and  therefore  ought  to  be 
published  by  authority, — that  the  trial  by  almanac  was  a  mode  of 
decision  not  unknown, — that  many  inconveniences  might  arise  to 
the  public  from  mistakes  in  the  matters  they  conttiined :  many 
other  arguments  of  the  like  nature  were  relied  on,  which  it  is  unne- 
cessary for  me  to  enumerate  in  this  place,  as  they  were  rejected  by 
the  Court;  and  likewise,  because  the  only  reason  of  my  mentioning 
them  at  all  is  to  show,  that  the  public  eocpediency  or  propriety  of 
subiecting  almanacs  to  revision  by  authority,  appeared  to  those 
eminent  lawyers,  and  to  the  Court,  which  approved  of  their  ai-gu- 
ments,  as  onlv  the  standard  by  which  the  King's  prerogative  over 
them  was  to  be  measured.  For  if  the  judges  had  been  bound  to 
decide  on  that  prerogative  by  strict  precedent,  or  by  any  other  rule 
than  a  judicial  construction  of  ih^just  and  reasonable  extent  of  pre- 
rogative, these  arguments,  founded  on  convenience^  expediency^  and 
propriety,  would  have  been  downright  impertinence  and  nonsense; 
out  taking  them,  as  I  do,  and  as  the  judges  did,  they  were  (though, 
unsuccessful,  as  they  ought  to  be)  every  way  worthy  of  the  very  able 
men  who  maintained  them  for  their  clients. 

Thus,  sir,  the  exclusive  right  of  printing  almanacs,  which,  from 
the  bigotry  and  slavery  of  former  times,  had  so  long  been  monopo- 
lised as  a  prerogative  copy,  was  at  last  thrown  open  to  the  subject^ 
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as  not  falling  within  the  reason  of  those  books>  which  still  remain, 
and  ever  must  remain,  the  undisputed  property  of  the  Crown. 

The  only  two  questions,  therefore,  that  arise  on  the  bill  before 
yon  are— First,  Whether  it  be  wise  or  expedient  for  Parliament  to 
revive  a  monopoly  so  recently  condemned  by  the  courts  of  law  as 
unjust,  from  not  being  a  fit  subject  of  a  monopoly,  and  to  give  it 
to  the  very  same  parties  who  have  so  long  enjoyed  it  by  usurpation, 
and  who  have,  besides,  grossly  abused  it  ?  Secondly,  Whether  Par- 
liament can,  consistently  with  the  first  principles  of  justice,  overlook 
the  injury  which  will  be  sustained  by  the  petitioner  ob  an  in- 
dividual^ from  his  being  deprived  of  the  exercise  of  the  lawful 
trade  by  which  he  lives, — a  trade  which  he  began  with  the  free 
spirit  of  an  Englishman  in  contempt  of  an  illegal  usurpation, — a 
trade  supported  and  sanctioned  by  a  decree  of  one  of  the  highest 
judicatures  known  to  the  constitution  ? 

Surely,  sir,  the  bill  ought  to  be  rejected  with  indignation  by  this 
House,  under  such  circumstances  of  private  injustice,  independently 
of  public  inexpediency.  If  you  were  to  adopt  it,  the  law  would 
be  henceforth  a  snare  to  the  subject — no  man  would  venture  to 
engage  hereafter  in  any  commercial  enterprise,  since  he  never  could 
be  sure  that,  although  the  tide  of  his  fortunes  was  running  in  a  free 
and  legal  channel,  its  coui-se  might  not  be  turned  by  Parliament 
into  the  bosom  of  a  monopolist 

Let  us  now  consider  more  minutely  the  two  questions  for  your 
consideration :  the  general  policy,  and  the  private  injury. 

As  to  the  first,  no  doubt  the  Legislature  is  supreme,  and  may 
create  monopolies  which  the  Grown  cannot  But  let  it  be  recol- 
lected, that  tne  very  same  reasons  which  emancipated  almanacs  from 
the  prerogative  in  the  courts  below,  equally  apply  against  any  inter- 
ference of  Parliament  If  almanacs  l^  not  publications  of  a  nature 
to  fall  within  the  legal  construction  of  prerogative  copyrights,  why 
should  Parliament  grant  a  monopoly  of  them,  since  it  is  impossible 
to  deny  that,  if  they  contain  such  matters  as  in  policy  required  the 
stamp  or  revision  of  public  authority,  the  exclusive  right  of  print- 
ing them  would  have  been  inherent  in  the  Grown  by  prerogative; 
upon  legal  principles  of  executive  i)ower,  in  which  case  an  Act  would 
not  have  been  necessary  to  protect  the  charter.  And  it  is  equally 
impossible  to  deny,  on  the  other  hand,  that  if  they  be  not  such  pub- 
lications as  require  to  be  issued  or  reviewed  by  authority,  they  then 
stand  on  the  general  footing  of  all  other  printing,  by  which  men  in 
a  free  country  are  permitted  to  circulate  knowledge.  The  bill, 
therefore,  is  either  nugatory,  or  the  patent  is  void;  and,  if  the 
patent  be  void,  Parliament  cannot  set  it  up  again  without  a  dan- 
gerous infringement  of  the  general  liberty  oi  the  |)ress. 

Sir,  when  I  reflect  that  this  proposed  monopoly  is  a  monopoly  in 
FRINTINO,  and  that  it  gives,  or  rather  continvn  it,  to  the  Gompany 
Qf  Stationers^-the  very  same  body  of  men  who  were  the  literary 
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oonslables  to  the  Star-Chamber  to  suppress  all  the  scteoce  and  in- 
formatioiiy  to  which  we  owe  our  freedom — I  confess  I  am  at  a  loss 
to  account  for  the  reason  or  motive  of  the  indulgence :  but  get  the 
right  who  may,  the  principle  is  so  dangerous,  that  I  Cannot  yet 
consent  to  part  with  this  view  of  the  subject  The  bill  proposes 
that  Parliament  should  subject  almanacs  to  the  revision  of  the 
King's  authority,  when  the  judges  of  the  common  law,  the  con^ 
stittttional  guardians  of  his  prerogative,  have  declared  that  they  do 
not  on  principle  require  that  sanction  :  so  that  your  bill  is  neither 
more  nor  less  than  the  reversal  of  a  decision,  admitted  to  be  wise 
and  just ;  since,  as  the  Oourt  was  clearly  at  liberty  to  have  deter^ 
mined  the  patent  to  have  been  good,  if  the  principle  by  which  pre- 
rogative copies  have  been  regulated  in  other  oases  had  fairly  applied 
to  almanacs,  yo»,  in  saying  that  such  principle  cfoeo  appbft  in  fact 
arraign  that  legal  judgment  God  forbid,  sir,  that  I  should  have 
the  indecency  to  hint  that  this  reasoning  concerning  public  oon- 
▼enience  and  ezpedien<7  will  ever  be  extended  to  reach  other  pub* 
licationsmore  important  than  almanacs ;  but  certainly  the  principle 
might,  with  much  less  violence  than  is  necessary  to  bring  them 
within  the  pale  of  authority,  upon  the  principle  of  the  bill  before 
you,  subject  the  most  valuable  productions  of  tlie  press  to  parlia- 
mentary r^ulattons,  and  totally  annihilate  its  freedom. 

Is  it  not,  for  instance,  much  more  dangerous  that  the  rise  and 
fall  of  the  fuuds,  in  this  commercial  nation,  should  be  subject  to 
misrepresentation  than  the  rise  or  fall  of  the  tides  ?  Are  not  mis- 
constructions of  the  arguments  and  characters  of  the  members  of 
this  high  assembly  more  im|H>rtant  in  their  consequences  than  mis- 
takes in  the  calender  of  those  wretched  saints  which  still,  to  the 
wonder  of  all  wise  men,  infest  the  liturgy  of  a  reformed  Protestant 
Church?  Prophecies  of  famine,  pestilence,  national  ruin,  and 
bankruptcy,  are  surely  more  dangerous  to  reign  unchecked  than 
prognostications  of  rain  or  dust ;  yet  they  are  the  daily  uncontrolled 
ofifflpring  of  every  private  author,  and  I  trtist  will  ever  continue  to 
be  so ;  because  the  liberty  of  the  press  consists  in  its  being  subject 
to  no  previous  restrictions,  and  liable  only  to  animadversion  when 
that  liberty  is  abused.  But  if  almanacs,  sir,  are  held  to  be  such 
matter  of  public  consequence  as  to  be  revised  by  authority,  and 
confined  by  a  monopoly,  surely  the  various  departments  of  science 
may,  on  much  stronger  principles,  be  parcelled  out  among  the  dif- 
ferent officers  of  state,  as  they  were  at  the  first  introduction  of 
printing.  There  is  no  telling  to  what  such  precedents  may  lead; 
the  puUic  welfare  was  the  burden  of  the  preamble  to  the  licensing 
Acts ;  the  most  tyrannical  laws  in  the  most  absolute  governments 
speak  a  kind,  parental  language  to  the  abject  wretches  who  groan 
under  their  crushing  and  humiliating  weight:  resisting,  therefore, 
a  regulation  and  supervision  of  the  press  beyond  the  ridea  of  the 
ammon  law,  I  loae  sight  of  my  client,  and  feel  that  I  am  B{)eakiug 
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i^vt  myself,  for  erery  mitn  in  England.  With  such  a  Legislature  as 
I  have  now  the  honour  to  address,  I  confess  the  evil  is  imaginary. 
But  who  can  look  into  the  future?  This  precedent,  trifling  as  it 
inay  seem,  may  hereafter  afford  a  plausible  inlet  to  much  mischief: 
the  protection  of  the  law  may  be  a  pretence  for  a  monopoly  in  all 
books  on  leqal  subjects ;  the  safety  of  the  ^oAt  may  requii-e  the 
suppression  of  hisioriea  and  political  writings ;  even  philosophy 
herself  may  become  once  more  the  slave  of  the  schoolmen,  and 
religion  fall  again  under  the  iron  fetters  of  the  Church. 

If  a  monopoly  in  almanacs  had  never  existed  before,  and  incon* 
▼eniences  had  actually  arisen  from  a  general  trade  in  them,  tite 
offsneiye  principle  of  the  bill  might  have  been  covered  bv  a  suitable 
preamble  reciting  that  mischief;  but  having  existed  above  a  oen-* 
iary  by  convicted  usurpation,  so  as  to  render  that  recital  impossible^ 
yon  are  presented  with  this  new  sort  of  preamble,  in  the  teeth  of 
facta  which  are  notorious. 

[States  the  pt^eamble  of  the  biU.] 

First,  it  recites  an  exercise  and  enjoyment  under  the  King's 
letters-patent)  and  then,  without  explaining  why  the  patent  was 
insufficient  for  its  own  protection,  it  proposes  to  confer  what  had 
been  just  stated  to  be  conferred  already,  with  this  most  extraordi- 
nary addition,  "Any  lato  or  usage  to  the  contrary  notmthstanding" 
Sir,  if  the  letters-patent  were  void,  they  should  not  have  been  stated 
at  all,  nor  should  the  right  be  said  to  have  been  exercised  and  enjoyed 
under  them.  On  the  other  hand,  if  they  were  valid,  there  could  be 
no  law  or  usage  to  the  contrary,  for  contradictory  laws  cannot  both 
subsist.  This  has  not  arisen  from  the  ignorance  or  inattention  of 
the  framer  of  the  bill,  for  the  bill  is  ably  and  artfully  framed  ;  but 
it  has  arisen  from  the  awkwardness  of  attempting  to  hide  the  real 
merits  of  the.  case*  To  have  preserved  the  truth,  the  bill  must  have 
ran  thus  :-^ 

Whereas  the  Stationers*  Company  and  the  two  Universities  have^ 
for  above  a  century  last  past,  oomtbaby  to  law,  usurped  the  right 
ofptriniing  almanacs^  in  exclusion  of  the  rest  of  His  Majesty* sfoith- 
fidpeofie^  and  have  from  time  to  time  harassed  and  veoced  divers 
good  mdnects  of  our  Lord  the  King  far  printing  the  same,  tUl 
checked  vy  a  late  decision  of  the  courts  of  law : 

Be  it  therefore  enacted^  that  this  usurpation  be  made  legal,  and 
he  eonfirmed  to  them  in  future. 

This,  sir,  would  have  been  a  curiosity  indeed,  and  would  have 
made  some  noise  in  the  House,  yet  it  is  nothing  hut  the  plain  and 
sm^ple  truth.  The  bill  could  not  pass  without  making  a  sort  of 
boloa  of  the  preamble  to  swallow  it  in. 

So  much  for  the  introduction  of  the  bill,  which,  ridiculous  as  it 
is,  has  nevertheless  a  merit  not  very  common  to  the  preambles  of 
modem  statutes,  which  are  generally  at  cross  purposes  with  the 
enacting  part.    Here,  t  confess,  the  enacting  part  closes  in  to  a 
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nicety  witli  the  preamble,  and  makes  the  whole  a  most  consistbkt 
and  respectable  piece  of  tyranny,  absurdity,  and  falsehood. 

But  the  coiTectness  and  decency  of  these  publications  are,  it 
seems,  the  great  objects  in  reviving  and  confirming  this  mouopoly, 
vrhich  the  preamble  asserts  to  have  been  hitherto  attained  by  it, 
since  it  states  "that  such  monopoly  has  been  found  to  be  oon«^ 
venient  and  expedient"  But,  sir,  is  it  seriously  proposed  by  this 
bill  to  attain  these  moral  objects  by  vesting,  or  rather  legalising,  the 
usurped  monopoly  in  the  Universities,  under  episcopal  revision,  as 
formerly  ?  Is  it  imagined  that  our  almanacs  are  to  come  to  us  in 
future  in  the  classical  arrangement  of  Oxford,  fraught  with  the 
mathematics  and  astronomy  of  Cambridge,  printed  with  the  correct 
type  of  the  Stationers'  Company,  and  sakctifikd  bt  the  blbsbinos 
OF  THE  BiBHOPsP*  I  beg  pardon,  sir,  but  the  idea  is  perfectly 
ludicrous ;  it  is  notorious  that  the  Universities  sell  their  right  to  the 
Stationers'  Company  for  a  fixed  annual  sum,  and  that  this  act  is  to 
enable  them  to  continue  to  do  so.  And  it  is  equally  notorious  that 
the  Stationers'  Company  make  a  scandalous  job  of  the  bargain,  and, 
to  increase  the  sale  of  almanacs  among  the  vulgar,  publish  under 
the  auspices  of  religion  and  learning,  the  most  senseless  absurdities. 
I  should  really  have  been  glad  to  have  cited  some  sentences  froni 
the  one  hundred  and  thirteenth  edition  of  Poor  Bobin's  Almanac, 
published  under  the  revision  of  the  Archbishop  of  Canterbury  ami 
the  Bishop  of  London,  but  I  am  prevented  from  doing  it  by  a  jusi 
respect  for  the  House.  Indeed,  I  know  no  house  but  a  brothel 
that  could  suffer  the  quotation.  The  worst  part  of  Bochester  is 
ladies'  reading  when  compared  with  them. 

They  are  equally  indebted  to  the  calculations  of  their  astronomers; 
which  seem,  however,  to  be  made  for  a  more  wentem  meridian  than 
London.  Plow  Monday  falls  out  on  a  Saturday,  and  Hilary 
Term  ends  on  Septuagesima  Sunday.  In  short,  sir,  their  almanacs 
have  been,  as  everything  else  that  is  monopolised  must  be,  uniform 
and  obstinate  in  mistake  and  error,  for  want  of  the  necessary 
rivalry.  It  is  not  worth  their  while  to  unset  the  press  to  correct 
mistakes,  however  gross  and  palpable,  because  they  cannot  affect 
the  sale.  If  the  moon  is  made  to  rise  in  the  west,  she  may  con- 
tinue to  rise  there  for  ever.  When  ignorance,  nonsense,  and 
obscenity  were  thus  hatched  under  the  protection  of  a  royal  patent, 
how  must  they  thrive  under  the  wide-spreading  fostering  wings  of 
an  Act  of  Parliament.  Whereas  in  Scotland  and  in  Ireland,  where 
the  trade  in  almanacs  has  been  free  and  unrestrained,  they  have 
been  eminent  for  exactness  and  useful  information.  The  Act  re- 
cognises the  truth  of  this  remark,  and  prohibits  the  importation  of 
them. 

But,  sir,  this  bill  would  extend  not  only  to  monopolise  almanacs, 

*  The  imprimator  of  the  Archbishop  of  Canterbary  and  Bishop  of  London  was 
Beoeasarj  by  the  letters-patent 


SPEECH  FOR  THOMAS  CARNAN.  25 

but  eveiy  other  nflefnl  iDformation  published  with  almanacs  which 
lender  the  oommon  basinesses  of  life  familiar.  It  is  notorious  that 
the  yariouB  lists  and  tables^  which  are  portable  in  the  pocket,  are 
not  saleable  without  almanacs.  Tet  all  these,  sir,  are  to  be  given 
np  to  the  Stationers'  Company,  and  taken  from  the  public  by  the 
large  words  in  the  bill  of  hooJcBy  pamphleta,  or  pap&s  ;  since  the 
booksellers  cannot  afford  to  compile  these  useful  works,  which, 
from  their  extensive  circulation,  are  highly  beneficial  to  trade,  and 
to  the  revenue  of  stamps,  if  they  must  purchase  from  the  Stationers' 
Company  the  almanac  annexed  to  them,  because  the  Company 
must  have  a  profit,  which  will  enhance  their  price.  In  short,  sir. 
Parliament  is  going  to  tear  a  few  innocent  leaves  out  of  books  of 
most  astonishing  circulation,  and  of  very  general  use,  by  which  they 
will  be  rendered  unsaleable,  merely  to  support  a  monopoly  estab* 
lished  in  the  days  of  ignorance,  bigotry,  and  superstition,  which  has 
deviated  from  the  ends  of  its  institution,  senseless  and  worthless  a» 
they  were,  and  which  could  not  stand  a  moment,  when  dragged 
by  a  puUic-spirited  citizen  into  the  full  sunshine  of  a  modkiin 
English  oourt  of  justica 

It  woold  be  a  strange  thing,  sir,  to  see  an  odious  monopoly,  which 
could  not  even  stand  upon  its  legs  in  Westminster  Hall,  upon  the 
broad  pedestal  of  prerogative,  though  propped  up  with  the  pre-* 
cedents  which  the  aecisions  of  judges  in  darker  ages  had  accumu- 
lated into  law, — it  would  be  a  strange  thing  to  see  such  an  abuse 
supported  and  revived  by  the  Parliament  of  Great  Britain  in  the 
eighteenth  century,  in  the  meridian  of  the  arts,  the  sciences,  and 
liberty, — to  see  it  starting  up  among  your  numberless  acts  of  libeml 
toleration,  and  boundless  freedom  of  opinion.  God  forbid,  sir,  that 
at  this  time  of  day  we  should  witness  such  a  disgrace  as  the  mono- 
poly of  a  two^nny  almanac,  rising  np  like  a  tare  among  the  rich 
fields  of  trade  which  the  wisdom  of  your  laws  has  blown  into  a 
smiling  harvest  all  around  the  globe. 

But,  sir,  I  forget  myself;  I  have  trespassed  too  long  upon  your 
indulgence ;  I  have  assumed  a  language  fitter,  perhaps,  for  the 
House  than  for  its  bar;  I  will  now  therefore  confine  myself  iu^ 
greater  strictness  to  my  duty  as  an  advocate,  and  submit  to  your 
privcUe  justice^  that,  let  the  prMic  policy  of  this  bill  be  what  it 
jnay,  the  individual  whom  I  represent  before  you  is  entitled  to  your 
protection  against  it 

Mr  Caman,  the  {letitioner,  had  turned  the  current  of  his  fortunes 
into  a  channel  perfectly  open  to  him  in  law,  and  which,  when 
biodced  up  by  usurpation,  he  had  cleared  away  at  a  great  expense, 
by  the  decision  of  one  of  the  highest  courts  in  the  kingdom.  Pes* 
sessedof  a  decree,  foimded  too  on  a  certificate  from  the  judges  of 
the  common  law, — was  it  either  weak  or  presumptuous  in  an 
Englishman  to  extend  his  views,  that  had  thus  obtained  the  broadest 
fiesi  of  justice  ?    Sir,  he  did  extend  them  with  the  same  liberal 
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spirit  in  which  he  began ;  he  published  twenty  different  kinds  of 
nlmanacfl,  calculated  for  different  meridians  and  latitude^)  cor- 
rected the  blunders  of  the  lazy  monopoltstSi  and,  supported  by  the 
encouragement  which  laudable  industry  is  sure  to  meet  with  in  a 
free  country,  he  made  that  branch  of  trade  his  first  and  leading 
object, — and  I  challenge  the  framer  of  this  bill  (even  though  he 
should  liappen  to  be  at  the  head  of  His  Majesty's  Government)  to 
produce  to  the  House  a  single  instance  of  immorality,  or  of  any 
mistake  or  uncertainty^  or  any  one  inoonvenience  arising  to  the 
public  from  this  general  trade,  which  he  had  the  merit  of  redeem^ 
ing  from  a  disgraceful  and  illegal  monopoly.  On  the  contrary, 
much  useful  learning  has  been  communicated,  a  variety  of  con* 
▼enient  additions  introduced,  and  many  egregious  errors  and  su(ver-> 
stitions  have  been  corrected.  Under  such  circumstances,  I  will  not 
believe  it  possible  that  Parliament  can  deliver  up  the  honest  labours 
of  a  citizen  of  London  to  be  damasked  and  made  waste  paper  of  (as 
this  scandalous  bill  expresses  it)  by  any  man  or  body  of  men  in  the 
kingdom.  On  the  contrary,  I  am  sure  the  attempt  to  introduce, 
through  the  Commons  of  England,  a  law  so  shockingly  repugnant 
to  every  principle  which  characterises  the  Euglish  Oovemment, 
will  meet  with  your  just  indignation-  as  an  insult  to  the  House,- 
whose  peculiar  station  in.the  government  is  the  support  of  jpopu2ar 
freedom.  For,  sir,  if  this  Act  were  to  pass,  I  see  nothing  to  hinder 
any  man,  who  is  turned  out  of  possession  of  his  neighbour^a  estate 
by  legal  ejectment,  from  applying  to  you  to  give  it  him  back  a^in 
by  Act  of  Parliament  The  fallacy  lies  in  supposing  that  the  Uni-' 
versities  and  Stationers'  Company  ever  had  a  right  to  the  monopoly 
which  they  have  exercised  so  long.  The  preamble  of  the  bill  supposee 
it, — ^but,  as  it  is  a  supposition  in  the  very  teeth  of  a  judgment  of 
law,  it  is  only  an  aggravation  of  the  impudence  of  the  application. 

And  now,  Mr.  Speaker,  I  retire  from  your  bar,  I  wish  I  could  say 
with  confidence  of  having  prevailed.  If  the  wretched  Company  of 
Stationers  had  been  my  only  opponents,  my  confidence  had  been 
{)erfect ;  indeed  so  |)erfect,  that  I  should  not  have  wasted  ten  minutea 
of  your  time  on  the  subject,' but  should  have  left  the  bill  to  dissolve 
in  its  own  weakness :  but,  when  I  reflect  that  Oxford  akd  0am- 
BBiDGB  are  suitors  here,  I  own  to  you  I  am  alarmed,  and  I  feel 
myself  called  upon  to  say  something,  which  I  know  your  indulgence 
will  forgive.  The  House  is  filled  with  their  most  illustrious  sons, 
who  no  doubt  feel  an  involuntary  zeal  for  the  interest  of  their 

{)arent  Universities.  Sir,  it  is  an  influence  so  natural,  and  so 
lonourable,  that  I  trust  there  is  no  indecency  in  my  hinting  the 
pombilUy  of  its  operation.  Yet  I  {lersuade  myself  that  these 
learned  bodies  have  effectually  defeated  their  own  interests  by  the 
sentiments  which  their  liberal  sciences  have  disseminated  amongst 
you ;  their  wise  and  learned  institutions  have  erected  in  your  minds 
the  august  image  of  an  enlightened  statesmanship,  which,  trampling 
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down  all  personal  interests  tod  affections,  looks  steadily  forward  to 
the  great  ends  of  public  and  private  justice,  unawed  by  authority, 
and  unbiassed  by  favour. 

It  is  from  thence  my  hopes  for  my  client  revive.  If  the  Uni* 
versities  have  lost  an  advanta<2:e,  enjoyed  contrary  to  law,  and  at  the 
expense  of  sound  policy  and  liberty,  you  will  rejoice  that  the  courtn 
lieiow  have  pronounced  that  wise  and  liberal  judgment  against 
them,  and  will  not  set  the  evil  example  of  reversing  it  here.  But 
yon  need  not  therefore  forget  that  tlie  Universities  hact  lost  an 
advantage, — and  if  it  be  a  loss  that  can  be  felt  by  bodies  so  lilierally 
endowed,  it  may  be  repaired  to  them  by  the  botinty  of  the  Orown, 
or  by  your  own.  It  were  much  better  that  the  people  of  Englancl 
should  pay  ten  thousands  pounds  a  year  to  each  of  them,  than  suffer 
them  to  enjoy  one  farthing  at  the  expense  of  the  ruin  of  a  free 
citizen,  or  tiie  monopoly  of  a  free  trade.* 

*  Aeodtdiag  to  the  Masonable  hint  it  the  oonclnsioo  of  thd  tpeeeh,  «A«c&  ptftkapk 
htd  asau  wdgki  in  the  deoision  of  the  Home  to  rejeet  the  bill,  %  parliAmentery 
eompeneation  was  afterwards  made  to  the  Univeraitiei,  and  remaioa  aa  a  monume&t 
erected  faj  a  British  Pftrliameat  to  a  free  press. 


SPEECH  for  Gsoboe  Stbatton,  Henry  Bbooke,  Charles 
Flotbr,  and  George  Mackat,  Esqa  {the  Council  of 
Madras),  as  delivered  in  the  Court  of  King's  Bench,  on 
the  5t&  Febrwiry  1780. 

THE  SUBJECT. 

Time  now  cants  into  tlia  shade  a  proceeding  which  occupied  at  the 
moment  a  great  deal  of  public  interest  and  attention,  viz.,  the  arrest 
and  imprisonment  of  Lord  Pigot^  Governor  of  Madras,  by  the  majority 
of  the  Council  of  that  settlement,  in  the  year  1776. 

On  their  recall  to  Europe  by  the  Directors  of  the  East  India  Com- 
pany, a  motion  was  made  in  the  House  of  Commons  for  their  prosecu- 
tion, by  the  Attorney- Qeneral,  for  a  high  misdemeanour. 

Admiral  Pigot,  the  brother  of  Lord  Pigot,  being  at  that  time  a 
member  of  the  House,  and  a  most  amiable  man,  connected  in  political 
life  with  the  Opposition  party  in  Parliament,  an  extraordinary  degree 
of  acrimony  arose  upon  the  subject,  and  the  House  of  Commons  came 
to  a  resolution  to  prosecute  Messrs.  Stratton,  and  others,  in  the  Court 
of  King's  Bench ;  and  an  iufomiation  was  accordingly  filed  against 
them  by  the  Attorney-Qeneral.  They  were  defended  by  Mr  Dunning, 
and  the  other  leading  advocates  of  that  time,  but  were  found  guilty; 
and,  on  their  being  brought  up  to  receive  the  judgment  of  the  Court, 
Mr.  Erskine,  who  was  Uien  only  junior  counsel,  made  the  following 
speech  in  mitigation  of  their  punishment 

The  principle  of  the  mitigation,  as  maintained  by  Mr.  Erskine,  may  be 
thus  shortly  described:  Lord  Pigot,  considering  himself,  as  President 
of  the  Government  of  Madras,  to  be  an  integral  part  of  it,  independent 
of  the  Council,  refused  to  put  a  question  for  decision  by  the  Board, 
which  the  members  of  the  Council  contended  it  was  his  duty  minis- 
terially to  have  done;  and  he  also  unduly  suspended  two  of  them,  to 
make  up  a  majority  in  favour  of  his  proceedings.  This  act  of  Lord 
Pigot  was  held  by  the  majority  of  the  Council  to  be  a  subversion  and 
usurpation  of  the  government,  which  they  contended  was  vested  in  the 
President  and  Council,  and  not  in  the  President  only ;  and  to  vindicate 
the  powers  of  the  government,  thus  claimed  to  reside  in  them,  they 
caused  Lord  Pigot  to  be  arrested  and  suspended,  and  directed  the  act 
of  the  majority  of  Council,  which  Lord  Pigot  refused  to  execute,  to  be 
carried  into  execution.  It  was,  of  course,  admitted  that  this  act  was 
not  legally  justifiable,  that  the  defendants  were  properly  convicted, 
and  must,  therefore,  receive  some  punishment  from  the  Court;  but  it 
was  contended  in  the  following  speech  that  the  Court  was  bound  to 
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remember  »iid  respect  the  principles  which  goTerned  our  ancestors  at 
the  Beyolution,  and  which  had  dictated  so  many  acts  of  iudemnity  by 
Parliament,  when  persons,  impelled  by  imminent  necessity,  had  dis- 
obeyed the  laws. 

The  defendants  were  only  fined  one  thousand  pounds,  without  any 
sentence  of  imprisonment 

THE  SPEECH. 

My  Lord, — I  really  do  not  know  how  to  nsk,  or  even  to  exitect, 
the  attention  of  the  Court ;  I  am  sure  it  is  no  gralifieation  to  me 
to  try  your  Lordship  8  patience  on  a  subject  so  completely  ex- 
liansted ;  I  feel,  besides,  that  the  array  of  counflel  assembled  on 
ihia  occasion  gives  an  importance  and  solemnity  to  the  conviction 
which  it  little  deseiTes,  and  carries  the  air  of  a  painful  resistance 
of  an  expected  punishment,  which  it  would  be  a  libel  on  the 
wisdom  and  justice  of  the  Court  to  expect. 

But  in  causes  that,  from  their  public  nature,  have  attracted  the 
public  notice,  and  in  which  public  prejudices  have  been  industri- 
ously propagated  and  inflamed,  it  is  very  natural  for  the  objects 
of  them  to  feel  a  pleasure  in  seeing  their  actions  (if  they  will  l)ear 
a  naked  inspection)  re{)eatedly  stripped  of  the  disguise  with  which 
the  arts  of  their  enemies  had  covered  tliem,  and  to  expoct  tbeir 
counsel  to  be,  as  it  were,  the  heralds  of  their  innocence,  even  after 
the  minds  of  the  judges  are  convinced.  They  are  apt,  likewise  and 
with  some  reason,  to  think  that,  in  {his  stage  of  a  prosecution, 
surplusage  is  less  offensive,  the  degree  of  punishment  not  being 
reducible  to  a  point  like  a  legal  justification,  but  subject  to  be 
softened,  and  shaded  away  by  the  variety  of  views  in  which  the 
same  facts  may  be  favourably  abd  justly  presented,  both  to  the 
understanding  and  the  heart.  Such  feelings,  my  Lord,  which 
I  more  than  guess  are  the  feelings  of  my  injured  clients,  must  be 
iiiy  apolc^  for  adding  anything  to  what  my  learned  leaders  have 
already,  Ithink,  unanFwerably  urged  in  their  favour.  It  will  be, 
however,  unnecessary  for  me  to  fatigue  your  Lordship  with  a 
minnte  recapitulation  of  the  facts;  I  shall  confine  myself  to  the 
prominent  features  of  the  cause. 

The  defendants  are  convicted  of  having  assumed  to  themselves 
the  power  of  the  government  of  Madras,  and  with  having  assaulted 
and  imprisoned  Lord  Pigot  I  say,  they  are  convicted  of  that, 
because,  although  I  am  aware  that  the  general  verdict  of  guilty 
includes,  likewise,  the  truth  of  the  first  count  of  the  information, 
which  charges  the  obstruction  of  Lord  Pigot  in  carrying  int^ 
execution  the  specific  orders  of  the  Company,  yet  it  is  impossible 
that  the  general  verdict  can  at  all  embarrass  the  Cotu-t  in  pro- 
nouncing judgment,  it  being  notorious  on  the  face  of  the  evidence, 
first,  tiiuit  there  were  no  direct  ot  specific  orders  of  the  Company 
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touching  the  points  which  occasioned  either  the  original  or  final 
differences,  the  Rajah  of  Tanjore  being,  before  the  dispntes  aroee^ 
even  beyond  the  letter  of  the  instmctionR,  restored  and  secured. 
Secondly,  that  the  instructions,  whatever  they  were,  or  howeverita 
be  constructed,  were  not  given  to  the  single  construction  of  Lord 
Pigot,  but  to  him  and  his  Council^  like  aU  tlie  oOier  general  instruc- 
tions of  that  government. 

The  Company  inclined  that  the  Bajah  of  Tanjore  should  be 
restored  without  infringing  the  rights  of  the  Nabob  of  the  Car- 
natic;  but  bow  suoh  restoration  and  sectirity  of  tlie  Rajah  could, 
or  was  to,  be  effected  without  the  infringement  of  those  rights  of 
the  Nabob  which  were  not  to  l)e  violated,  the  Company  did  not 
leave  to  the  single  discretion  of  Lord  Pigot,  bat  to  the  determina- 
tion of  the  ordinary  powers  of  the  government  of  Fort  St.  Greoi^e, 
acting  to  the  best  of  their  imderstandings,  responsible  only,  lise 
all  other  magistrates  and  rulers,  for  the  purity  of  their  intentions. 

It  is  not  pretended  that  the  Company's  inslrnctions  directed  the 
Rjijah's  security  to  be  effected  by  the  residence  of  a  civil  chief  an<l 
council  in  Tanjore,  or  by  any  other  civil  establishment  whatsoever : 
on  the  contrary,  they  diBavow  such  Appropriation  of  any  part  of 
the  revenues  of  that  coimlry ;  yet  the  resisting  a  civil  estabUshment 
in  the  person  of  Lord  Pigofs  son-in-law,  Mr,  Russel,  destined,  too, 
by  (he  Company  for  a  different  and  incompatible  service,  is  the 
specific  obstruction  which  is  the  harden  of  the  first  count  of  the 
information^  and  which  is  tliere  attempted  to  be  hrouglvt  forward 
09  an  aggravation  of  the  assumption  of  the  general  potoers  of  tfie 
government ;  the  obstruction  of  what  was  not  only  not  ordered  by 
the  Company,  but  of  which  their  orders  implied,  and  in  public 
council  were  admitted  by  one  of  Lord  Pigot's  adherents  to  imply, 
a  disapprobation  and  prohibition. 

The  claims  of  Mr.  Benfield,  the  snhj<K!t  of  so  much  slanderous 
declamation  without  proof,  or  attempt  of  proof,  and,  what  is  more 
extraordinary,  without  even  charge  or  accusation,  are  subject  to 
the  same  observations:  tlie  orders  to  restore  the  Rajah  to  the 
possession  of  his  country  certainly  did  not  express,  and,  if  my 
judgment  does  not  mislead  me,  could  not  imply,  a  restitution  oif 
the  crops  sown  with  the  Prince's  money,  advanced  to  the  inhabit* 
ant43  on  the  credit  of  the  harvest,  without  whidi  universal  famine 
would  have  ensued. 

ELad  the  Nal>ob,  indeed,  seized  upon  Tanjore  in  defiance  of  the 
Company,  or  even  without  its^wuntenance  and  protection,  he  would, 
no  doubt,  have  l)een  a  maid  fide  possessor,  quoad  all  transactiona 
concerning  it  with  the  Company's  servants,  whatever  tlie  justice  of 
his  title  to  it  might  in  reality  have  been ;  and  the  Company's 
governors,  in  restoring  the  Rnjah,  paying  no  respect  to  such 
usurped  possession,  would  have  he&n  ju6li6able  in  telling  any 
Eurojiean  who  had  leut  hie  mcmey  on  the  security  of  Tanjore — 
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Sir,  yea  have  lent  yonr  money  with  your  eyes  open,  to  a  person 
whose  title  you  knew  not  to  be  ratified  by  our  approbation,  and  wf 
cannot,  therefore,  consider  either  hie  claim  or  yours  derived  from 
it  But  when  the  Nabob  was  put  into  possession  by  the  Oompany's 
troops ;  when  that  possession,  so  obtained,  was  ratified  in  Eumpe^ 
at  leasi  by  the  silence  of  the  Company,  no  matter  whether  wisely 
or  unwisely,  justly  or  unjustly;  and,  after  the  Nabob  had  been 
publicly  oongratiUated  upon  suoii  possession,  by  the  King's  plenir 
potentiary  in  the  presenoe  of  all  the  neiglibouriug  princes  in  India ; 
I  confess  I  am  at  a  loss  to  discover  the  abturdity  (as  it  has  been 
called)  of  the  Nabob's  pretenaionB ;  and  it  must  be  remembei-ed, 
that  Mr.  Benfield's  derivative  title  was  not  the  subject  of  dispute, 
but  the  title  of  the  Nabob,  lib  principal,  from  whence  it  was 
derived ;  I  am,  therefore,  supported  by  the  report  of  Uie  evidence* 
in  saying,  that  it  does  not  appear  that  the  differences  in  Counoil 
arose,  were  continued,  or  brought  to  a  crisis,  on  points  wliere  LcHrd 
Pigot  liad  the  Company's  orders,  either  express  or  implied,  to  give 
sny  weight  to  his  single  opinion  beyond  the  ordinary  weight 
allotted  to  it  by  the  oonstitation  of  ttie  settlement,  so  as  to  justify 
the  Court  to  oonsider  the  dissent  of  the  majority  from  Aw  measures, 
to  be  either  a  criminal  resistance  of  the  Fresidsnt,  or  a  disobe* 
dience  of  the  Company's  specific  or  general  instructions. 

Tbua  perishes  tlie  first  count  of  the  information,  even  if  it  had 
been  matter  of  diarge  1  But  much  remains  behind.  I  know  it  is 
not  enough  that  the  Company's  orders  were  not  specific  touching 
any  of  the  points  on  whioh  the  dififerences  arose,  or  that  they  were 
silent  touching  tlie  property  of  the  crop  of  Taojore,  or  that  the 
Nabob's  claim  to  it  had  tlie  semblance,  or  even  tlie  reality  of 
justice ;  I  admit  that  it  is  not  sufiioient  that  the  defendants  had 
the  lai^est  and  oftost  liberal  discretion  to  exercise,  if  that  discretion 
should  appear  to  have  been  warped  by  bad,  corrupt,  or  selfish 
motives  ;  I  am  aware,  that  it  would  be  no  argument  to  say, 
that  the  acts  charged  upon  them  were  done  in  resistance  of 
Lord  Pigot's  illegal  subversion,  if  it  could  be  replied  upon  me,  and 
that  reply  be  supported  by  evidence,  tliat  such  subversive  acts  of 
Lord  Pigot,  though  neither  justifiable  nor  legal,  were  in  laudable 
opposition  to  their  corrupt  combinations.  I  freely  admit  that,  if 
suefa  a  case  were  establislied  against  me,  I  should  be  obliged  to 
abandon  their  defence ;  because  I  could  apply  none  of  the  great 
principles  of  government  to  tlieir  protection  ;  but,  if  they  are  clear 
of  such  imputations,  then  I  can  and  tvill  apply  them  all. 

My  Lord,  of  this  bad  intention  there  is  no  proof ;  no  proof  did  I 
say  ?  there  is  no  charge  I  I  cannot  reply  to  dander  here.  I  will 
not  debase  the  purity  of  the  Court  by  fighting  wiih  the  phantoms 
of  prejudice  and  party,  that  are  invisible  to  the  sedate  and  sober 
eye  of  juetiee!  If  it  bad  been  a  private  oause,  I  would  not  have 
suffered  my  clients^  as  far.  as  my  advice  could  have  influenced^  to 
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have  filed  a  single  affidavit  in  gnpport  of  that  integrity  which  no 
oomplaiut  attached  uikmi,  and  which  no  evidence  had  impeached ; 
but,  since  they  were  bonnd  like  public  victims,  and  cast  into  this 
furnace,  we  wished  them  to  come  forth  pure  and  white ;  their  inno* 
cence  is,  therefore,  witnessed  before  your  Lordships,  and  before  the 
world,  by  their  most  solemn  onths ;  and  it  is  surely  no  great  boon, 
to  ask  credit  for  facts  averred  under  the  most  sacred  obligations  of 
religion,  and  subject  to  criminal  retribution  even  here^  which  you 
are  bound,  in  the  absence  of  proof,  not  only  in  duty  as  judges,  but 
in  charity  as  men,  to  believe  without  any  oaths  at  all. 

•  They  have  denied  every  corrupt  motive  and  purpose,  and  every 
interest^  directly  or  indirectly,  with  Mr.  Benfield,  or  his  claims. — 
*'  But,"  says  Mr.  Bous,  "  Benfield  was  a  man  of  straw  set  up  by  the 
Nabob;"  l)e  it  so; — they  have  positively  sworn  that  they  had  no 
interest,  directly  or  indirectly,  in  the  claims  of  the  Nabob  him»df; 
no  interest,  directly  or  indirectly,  in  the  property  of  the  crop  of 
Tanjore ;  no  interest,  directly  or  indirectly,  beyond  their  duty,  in 
the  preference  of  Colonel  Stuart's  appointment  to  Mr.  Bussel's ;  nor 
any  interest,  direct  or  indirect,  in  any  one  act  which  is  the  subject 
of  the  prosecution,  or  which  can,  by  the  most  collateral  direction,  be 
brought  to  bear  upon  it.  Such  are  the  affidavits ;  and  if  they  be 
defective,  the  defect  is  in  us.  They  protested  their  innocence  to 
us,  their  counsel,  and,  telling  us  that  there  was  no  form  in  which 
language  could  convey  asseverations  of  the  purity  of  their  motives, 
which  they  could  not  with  a  safe  conscience  subscribe  to,  they  left 
it  to  t<«  to  frame  them  in  terms  to  exclude  all  evasion. 

But  circwmsUmces  come  in  aid  of  their  credit  stronger  than  all 
oaths :  men  may  swear  falsely ;  men  may  be  perjured,  though  a 
court  of  justice  cannot  presume  it ;  but  human  nature  cannot  be 
perjured.  They  did  not  do  the  veiy  thing,  when  they  got  the 
government,  for  which  they  are  supposed  to  have  usurped  it  The 
history  of  the  world  does  not  afford  an  instance  of  men  wading 
through  guilt  for  a  purpose  which,  when  within  their  grasp,  they 
never  seized  or  looked  that  way  it  lay. 

When  Mr.  Benfield  first  laid  his  claims  before  the  Board,  Lord 
Pigot  was  absent  in  Tanjore,  and  Mr.  Stratton  was  the  legal 
governor  during  his  absence,  who  might  therefore  have,  in  strict 
regularity,  proceeded  to  the  discussion  of  them ;  hoi  he  referred 
them  ba>ck  to  Lord  Pigot,  and  postponed  that  discussion  till  his 
return;  when,  on  that  discussion,  they  were  declared  valid  by  a 
legfil  majority,  they  neither  forced  them,  nor  threatened  to  force 
them  on  the  Bajah,  but  only  recommended  it  to  him  to  do  justice, 
leaving  the  time  and  the  manner  to  himself ;  and,  when  at  last 
they  assumed  the  government,  they  did  not  change  their  tone  with 
their  power  ;  the  Bajah  was  left  unrestrained  as  before,  and,  at  this 
hour,  the  claims  remain  in  the  same  situation  in  which  they  stood 
at  the  commencement  of  the  disputes;  neither  the  Nabob  nor  Mr. 
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Benfield  have  derived  the  smallest  advantage  or  support  from  the 
i-evolntion  in  the  government. 

This  puts  an  end  to  all  disonssion  of  Indian  politics,  which  have 
been  artfully  introdnced  to  puzzle  and  perplex  the  simple  merits  of 
tills  cause ;  I  have  no  more  to  do  with  the  first  or  second  Tanjore 
war,  than  with  the  first  or  second  Carthaginian  war ;  I  am  sorry, 
however,  my  absence  yesterday  in  the  House  of  Commons  prevented 
me  from  hearing  the  history  of  them,  because,  I  am  told,  Mr.  Bous 
spoke  with  great  ability,  and  I  am  convinced  fix)m  what  I  know  of 
his  upright  temper,  with  a  zeal,  that,  for  the  moment,  justified 
what  he  said  to  his  own  bosom ;  hut,  if  I  am  not  misinformed,  his 
zeal  was  his  only  brief;  his  imagination  and  resentment  spurned 
the  fetters  both  of  fact  and  accusation,  and  his  acquaintance  with 
Indian  afiTairs  enabled  him  to  give  a  variety  to  the  cause  by  plan* 
sible  circumstances  beyond  the  reach  of  vulgar  and  ignorant  malice 
to  invent  It  was  calculated  to  do  much  mischief,  for  it  was  too  long 
to  be  remembered,  and  too  unintelligible  to  be  refuted ;  yet  I  am 
contented  to  demand  judgment  on  my  clients  on  Mr.  Bous's  terms : 
he  tells  your  Lordship,  that  their  intentions  cannot  be  known  till 
tliat  time  when  the  secrets  of  all  human  hearts  shall  be  revealed, 
and  then,  in  the  very  same  breath,  he  calls  for  a  punishment  as  if 
tliey  were  revealed  already.  It  is  a  new,  ingenious,  and  snmmary 
mode  of  proceeding— ye^^tnt^m  remedium,  an  assize  of  conscience. 
If  it  should  become  the  practice,  which,  from  the  weight  of  my 
learned  friend,  I  have  no  manner  of  doubt  it  will,  we  shall  liear 
snch  addresses  to  juries  in  criminal  courts  as  this: — Qentlemen,  I 
am  oounsel  for  the  prosecution,  and  I  must  be  candid  enough  to 
admit  that  the  charge  is  not  proved  against  the  defendants ;  there 
is  certainly  no  legal  evidence  before  you  to  entitle  the  Crown  to 
your  verdict;  but,  as  there  is  little  reason  to  doubt  that  they  are 
guiity»  and  as  this  deficiency  in  the  evidence  will  probably  be  su})- 
plied  at  the  day  of  judgment,  you  are  well  warranted  in  convicting 
diem ;  and  if,  when  the  day  of  judgment  comes,  both  you  and  I 
should  turn  out  to  be  mistaken,  they  may  move  for  a  new  trial. 

This  was  W\e  general  argument  of  guilt ;  and,  in  \h% parttcuJara^ 
the  reasoning  was  equally  close  and  logical.  How,  says  Mr.  Bous, 
can  it  be  believed  tliat  the  Tanjore  crop  was  not  the  corrupt  founda- 
tion of  the  defendants'  conduct,  when  it  appears  from  day  to  day, 
on  the  face  of  all  the  consultations,  as  the  single  object  of  dispute  ?. 
Tliat  it  was  the  object  of  dispute,  I  shall,  for  argument's  sake, 
admit ;  but  does  Mr.  Bous's  conclusion  follow  from  the  admission  of 
his  premises?  I  will  tell  him  why  it  does  not ;  it  is  so  very  plain 
a  reason,  that,  when  he  hears  it,  lie  will  be  astonished  he  did  not 
discover  it  himself.  Let  me  i-emind  him,  then,  that  all  the  infer- 
ences which  connections  with  the  Nabob  so  amply  supplied  on  the 
one  hand,  connections  with  the  Jiajah  would  as  amply  have  sup-, 
plied  on  tiae  other.    If  the  Tanjore  crop  was  the  bone  of  contentious 
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the  Eujali,  by  keying  it,  had  surely  the  same  opportunity  of 
gratitude  to  his  adherents  that  the  Nabob  had  to  his  by  snatching 
it  from  him.  The  appointment  of  Mr.  Russel  to  the  residency  of 
Tanjore — Mr.  Bussel,  the  friend,  the  confidant,  the  son-iu-Iaw  of 
Lord  Pigot — was  surely  as  good  a  butt  for  insinuation  as  Colonel 
Stuart,  for  the  whole  Council,  The  ball  might,  therefore,  have 
been  thrown  back  with  reiloubled  violence ;  and  I  need  not  remind 
the  Court,  that  the  cause  was  conducted  on  our  part  by  a  gentle- 
man whose  powers  of  throwing  it  back  it  would  be  folly  in  me  to 
speak  of ;  but  he  nobly  disdained  it ;  he  said  he  would  not  hire  out 
his  talents  to  scatter  insinuation  and  abuse,  when  the  adminis* 
tration  of  right  and  justice  did  not  require  it;  and  his  clients, 
while  they  received  the  full,  faithful,  and  energetic  exercise  of  his 
great  abilities,  admired  and  applauded  the  delicate  manly  rectitude 
of  his  conduct ;  they  felt  that  their  cause  derived  a  dignity  and  a 
security  from  the  man  greater  than  the  advocate,  and  even  than 
such  an  advocate,  could  bestow. 

.  I  shall  follow  the  example  of  Mr.  Dunning.  God  forbid,  my 
Lord,  that  I  should  insult  the  ashes  of  a  brave  man,  who,  in  other 
respects,  deserved  well  of  his  country;  but  let  me  remind  the 
gentlemen  ou  the  other  side,  that  the  honour  of  the  living  is  as 
sacred  a  call  on  humanity  and  justice  as  the  memory  of  the 

DBAD. 

My  Lord,  the  case,  thus  stripped  of  the  false  colours  thrown 
upon  it  by  party  defamation,  stands  upon  plain  and  simple  prin- 
ciples, and  I  shall,  therefore,  discuss  it  in  the  same  arrangement 
which  your  Lordship  pursued  in  summing  up  the  evidence  to  the 
jury  at  the  trial,  only  substituting  alleviation  for  justification. 

First,  In  whom  did  the  ordinary  powers  of  the  government  of 
Madras  reside. 

Secondly,  What  acts  were  done  by  Lord  Pigot  subversive  of 
that  government  ? 

Thirdly,  What  degree  of  criminality  belongs  to  the  confessedly 
illegal  act  of  the  defendants,  in  assuming  to  themselves  the  whole 
powers  of  the  government,  so  subvert^  ?  I  say,  so  subverted  ; 
for  I  must  keep  it  constantly  in  the  eye  of  the  Court  that  the 
government  was  subverted,  and  was  admitted  by  your  Lordship, 
at  the  trial,  to  have  been  subverted  by  Lord  Pigot,  before  it  was 
assumed  by  the  majority  of  the  Council, 

First,  then,  in  whom  did  the  government  of  Fort  St.  George 
i^eside  ?  And,  in  deciding  this  question,  it  will  not  be  necessary  to 
go,  as  sonje  have  done,  into  the  general  principles  of  government, 
or  to  compare  the  deputation  of  a  company  of  merchants  with 
great  political  governments,  either  ancient  or  modern.  The  East 
India  Company,  being  incorporated  by  Act  of  Parliament,  derived 
an  authority  from  their  charter  of  incorporation,  to  constitute 
inferior  governments,  dependent  on  them  for. the  purposes  of 
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managiDg  their  concerns  in  those  distant  parts: — had  tlie  Com- 
{lany,  at  the  time  the  charter  was  granted,  been  such  an  immense 
and  powerful  body  as  it  has  since  become  from  the  trade  and  pro-^ 
sperity  of  the  empire,  it  might  iiave  happened  that  the  forms  of 
these  governments  would  have  been  accurately  chalked  out  by 
Parliament,  and  been  made  part  of  the  charter;  in  which  case, 
the  charter  itself  would  have  been  the  only  place  to  have  resortecl 
to  for  the  solution  of  any  question  respecting  the  })owers  of  such 
{governments,  because  the  Company,  by  the  general  law  of  all 
corporations,  could  have  made  no  by-laws,  or  standing  orders, 
repugnant  to  it;  but,  on  the  other  hand,  the  charter  having  left 
tliem  at  liberty  in  this  instance,  and  not  having  prescribed  consti- 
tutions for  their  territorial  governments  in  India,  there  can  be  no 
possible  place  to  resort  to  for  the  solution  of  such  questions  but  to 
the  commissions  of  government  granted  by  the  Company ;  their 
standing  orders,  which  may  be  considered  as  fundamental  consti- 
tutions ;  and  such  explanatory  instructions  as  they  may,  from  time 
to  time,  have  transmitted  to  their  servants  for  the  regulation  of 
their  conduct ; — by  these,  and  these  alone,  roust  every  dispute 
arising  in  the  governments  of  India  be  determined,  except  such  ns 
fall  within  the  cognizance  of  the  Act  13  George  III.,  for  tiie 
regulation  of  the  Company's  affairs,  as  well  in  India  as  in  Europe. 
Again,  then,  as  to  the  commission  of  government,  where  the 
clause  on  which  they  build  the  most  is  made  to  run  thus  : — "And 
to  the  end  that  he  might  be  the  better  enabled  to  manage  all  the 
affairs  of  them,  the  said  Company,  they  appointed  certain  persons, 
thereinnamed,  to  be  of  their  Council  at  Fort  St.  George."  These 
words  would  certainly  imply  the  President  to  be  an  integral  and 
sabstantive  part  distinct  from  the  Council;  but,  unfortunately, 
no  such  words  are  contained  in  the  commission  of  government, 
which  speaks  a  very  different  language,  almost  in  itself  conclusive 
against  the  proposition  they  wish  to  establish.  The  words  are — 
"  And  to  the  end  that  the  said  George  Lord  Pigot  might  be  the 
better  enabled  to  manage  all  the  affairs  of  us,  the  said  Company, 
we  do  constitute  and  ordain  George  Stratton,  Esq.,  to  be  second 
in  onr  Council  of  Fort  St.  George,  to  wit,  to  bb  next  in  the 
Council  after  our  said  President  George  Lord  Pigot."  It  is  im- 
possible for  the  English  language  more  plainly  to  mark  out  the 
President  to  be  merely  ihe  first  in  Council,  and  not  an  integral 
Rnbstantive  part,  assisted  by  a  Council;  for,  in  such  case,  Mr. 
Stratton,  the  senior  councillor,  would,  it  is  apprehended,  be  called  the 
firH  in  Council,  instead  of  the  second  in  Council,  to  wit,  next  after 
the  President ;  and  this  clause  in  the  commission,  so  explained, 
not  only  goes  far  by  itself  to  resist  the  claim  of  independence  in 
the  President,  but  takes  off  from  the  ambiguity  and  uncertainty 
which  would  otherwise  cloud  the  construction  of  the  clause  that 
follows,  viz: — '*  And  we  do  hereby  give  and  grant  unto  our  said 
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President  and  Governor,  Oeorge  Lord  Pigot,  ani  to  oar  Cotmctl 
a/crenamed,  or  the  major  part  of  them,  full  power  and  authority/' 
&c.  The  President  and  Council  being  here  named  distinctly, 
the  word  tJieniy  without  the  foregoing  clause,  might  seem  to  con* 
Btitute  the  President  an  integral  part,  and  separate  from  the 
Council ;  but  the  President,  having  \yeen  before  constructively 
named  as  the  Jirst  in  Council ;  Mr.  Stratton,  though  the  senior 
councillor,  beincr  expressly  named  the  second;  it  is  plain  the  word 
(hem  signifies  the  wojority  of  such  Council,  of  which  the  President 
is  the  first,  and,  who  is  named  distinctly,  not  only  by  way  of  pre- 
eminence, but  because  all  public  bodies  are  called  and  described  by 
their  corpomte  names,  and  all  their  acts  witnessed  by  their  common 
seals,  whatever  their  internal  constitutions  may  be.  No  heads  of 
ooriH)rations  have,  by  the  common  law  of  England,  any  negative 
on  the  proceedings  of  the  other  constituent  parts,  unless  by  express 
provision  in  their  charters ;  yet  all  their  powers  are  given  to  them, 
and  exercised  by  them,  in  their  corporate  names,  which  ever  makes 
the  head  a  party,  although  he  may  be  dissentient  from  the  act  that 
receives  authority  from  his  name. 

The  standing  orders  of  the  Company,  published  iu  1687  and 
1702,  which  may  be  considered  as  fundamental  constitutions,  are 
plain  and  unequivocal;  they  enjoin,  ''That  all  their  affairs  shall 
he  transacted  m  Council,  and  ordered  and  managed  as  the 
MAJORITY  OF  THE  COUNCIL  shall  determine,  and  not  otherwise,  01^ 
any  pretence  whatsoever."  And  again,  "  That  whatever  is  agreed 
on  by  the  majority  shall  be  the  order  by  which  each  one  is  to  act; 
and  every  individual  person,  even  the  dissenters  themsdves^  are  to 
{>erform  their  parts  in  the  prosecution  thereof." 

The  agreement  of  the  majority  being  denominated  an  order, 
shows  as  clearly  as  language  can  do  that  obedience  is  expected  to 
their  determination ;  and  it  is  equally  plain,  that  no  constituent 
member  of  that  government  can  frustrate  or  counteract  such  order, 
since  each  individual,  even  ike  dissenters  themselves,  are  com- 
manded to  act  in  conformity  to  it,  and  to  {)erform  their  parts  in 
the  prosecution  thereof.  In  S[)eaking  to  dispassionate  men,  it  is 
almost  needless  to  add  any  arguments  to  show  that  the  President's 
claim  to  refuse  to  put  a  question,  adopted  by  a  majority  of  Council, 
stands  upon  the  very  same  grounds  as  his  claim  to  a  negative  on 
their  proceedings,  and  that,  if  the  first  be  overturned,  the  second 
must  fall  along  with  it;  for  if  he  be  not  an  integral  part  of 
the  government,  and  his  concurrence  be  consequently  not  necessary 
to  constitute  an  act  of  it,  then  his  office  as  President  toOh  respect 
to  putting  questions,  must  necessarily  be  only  ministerial,  and  he 
cannot  obstruct  the  proceedings  by  refusing  to  put  them ;  for,  if 
he  could,  his  power  would  be  equal  in  effect  to  that  of  an  integral 
part ;  and  it  would  be  a  strange  solecism  indeed,  if,  at  the  samo 
time  that  all  the  affairs  of  the  government  were  to  be  managed. 
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and  ordered  bj  the  opinions  of  a  majority,  tTie  PreKident  could 
prevent  such  opinions  from  ever  being  collected ;  and,  at  the  same 
time  that  their  acts  would  bind  him,  could  prevent  such  acts  from 
ever  taking  place.  But  it  is  altogether  unnecessary  to  explain,  by 
argument  and  inference,  that  which  the  Company,  who  are  cer- 
tainly the  best  judges  of  their  own  meaning,  have  explained  in 
absolute  and  unequivocal  terms  by  their  instructions  sent  by  Mr. 
Whitehill  to  Madras,  explanatory  of  the  new  commission,  by  which 
they  expressly  declare  the  government  to  be  in  tlie  major  part  of 
ike  Council,  giving  the  President,  or  the  senior  councillor  in  his 
ubaence,  a  casting  vote,  and  directing  that  every  question  proposed 
in  torUing  by  any  member  of  Council  shall  be  put  by  the  Governor, 
or^  in  his  €^bse7ice,  by  the  senior  member  acting  as  President  for  the 
time  being  ;  and  thai  every  question  carried  by  a  Tnajority  shall  be 
deemed  the  a^  of  the  President  and  CaunciL  Indeed,  the  uniform 
determinatious  of  the  Directors  on  every  occasion  where  this  ques- 
tion has  been  referred  to  them,  have  been  in  favour  of  the  majority 
of  council ;  even  so  late  as  the  2iBt  of  April  1777,  subsequent  to 
the  disturbances  at  Madras,  it  will  be  found  upon  their  records  to 
have  been  resolved  by  ballot,  **  That  the  powers  contended  for  and 
assumed  by  Lord  Pigot,  are  neither  knovm  in  the  constitution  of 
the  Company,  nor  authorised  by  charter,  nor  warranted  by  any 
orders  or  instructions  of  the  Court  of  Directors,'*  It  is  clear, 
therefore,  beyond  all  controversy,  that  the  President  and  Council 
were,  at  all  times,  bound  and  concluded  by  the  decision  of  the 
majority,  and  that  it  was  his  duty  to  put  every  quebtion  pro|)Osed 
by  any  member  of  the  boaixl. 

Had  these  regulations  l)een  made  part  of  the  new  commission, 
they  might  have  been  considered  as  a  neia  establishment,  and  not  iis 
a  reoognilion  of  the  former  government ;  and  consequently  such 
regnlatioDS  subsequent  to  the  disturbances  could  l>e  no  protection 
for  the  majority  acting  under  the  former  commission ;  but  the 
caution  of  the  East  India  Company,  to  exclude  the  possibility  of 
such  a  construction,  is  most  striking  and  remarkable :  sitting  down 
lo  franoe  a  new  commission  under  the  immediate  pressure  of  the 
difficulties  that  had  arisen  from  the  equivocal  expressions  of  the 
former ;  they,  neveilheless,  adopt  and  preserve  the  very  same  words 
in  all  the  parts  on  which  the  dispute  arose,  the  two  commiBsioiis 
diCFering  in  nothing  except  in  the  special  preamble  restoring  Lord 
Pigot ;  and  the  object  of  this  caution  is  self-evident,  because,  if, 
instead  of  thus  preserving  the  same  form,  and  sending  out  collateral 
instructions  .to  explain  it,  they  had  rendered  the  new  commission 
more  precise  and  unequivocal  by  new  modes  of  expression,  it  would 
have  carried  the  appearance  ot'  a  new  establishment  ot*  what  the 
government  should  in  future  be,  and  not  as  a  recognition  and  defi* 
nitiou  of  what  it  always  liad  been ;  but  by  thus  using  the  same 
form  of  commission,  aud  accompanying  it  with  explanatory  regida* 
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tioDS,  they,  beyond  all  dispute,  prononnoed  the  former  commission 
always  to  have  implied  what  they  expressly  declare  the  latter  to  be, 
as  it  is  impossible  to  suppose  that  the  Company  would  make  use  of 
the  same  form  of  words  to  express  delegations  of  authority  diamet- 
rically opposite  to  each  other.  But,  taking  it  for  argument's  sake 
to  be  a  new  establishment  rather  than  a  recognition,  still  it  is  a 
strong  protection  to  the  defendants.  If  the  question,  indeed,  was 
concerning  the  regularity  of  an  act  done  by  the  majority,  without 
the  President,  coming  before  the  Court  by  a  person  claiming  a  fran- 
chise under  it,  or  in  any  other  civil  shape  where  the  constitution  of 
the  government  was  in  issue,  my  argument,  I  admit,  would  not 
liold ;  the  Court  would  certainly,  in  such  case,  be  obliged  to  confine 
itself  strictly  to  the  commission  of  government,  and  such  explana- 
tory constitutions  as  were  precedent  to  the  act,  the  regularity  of 
which  was  the  subject  of  discussion ;  but  it  is  very  different  when 
men  are  prosecuted  criminally  for  subverting  a  constitution,  and 
abusing  delegated  authority :  they  are  not  to  be  punished,  I  trust, 
for  the  obscurity  of  their  employers'  commissions,  if  they  have  been 
fortunate  enough,  notwithstanding  such  obscurity,  to  construe  them 
tis  they  were  intended  by  their  authors :  if  their  employers  declare, 
even  after  an  act  done.  This  is  what  we  meant  should  be  cur  govern^ 
merit,  tliat  ought  to  be  sufficient  to  sanction  previous  acts  that  corre- 
spond with  such  declarations,  more  especially  declarations  made  on 
the  spur  of  the  occasion  which  such  previous  acts  had  produced ;  for 
otherwise  this  monstrous  supposition  must  be  admitted,  viz.,  That 
the  Company  had  enlarged  the  power  of  their  servants^  because  they 
liad,  in  defiance  of  their  orders,  assumed  them  when  they  had  them 
not ;  whereas,  the  reasonable  construction  of  the  Company's  subse- 
quent proceeding  is  this :  It  is  necessary  that  our  Council  on  ike 
President's  refusing  to  'perform  his  duty^  should  have  such  powers 
of  acting  without  him,  as  they  have  assum/ed  in  the  late  emergency  ; 
tlie  obscurity  of  our  commissions  and  instructions  has  afforded  a 
pretence  of  resistance,  which  has  obliged  our  servants  either  to  sur- 
render the  spirit  of  their  trusts,  or  to  violate  the  form;  to  prevent 
such  disputes  in  future  tve  do  that,  hitherto  unknown;  we  make 
a  regular  foi^m  of  govemm/ent,  and  at  the  same  time,  prescribe  a  rule 
of  action  in  case  it  sJumld  not  act  up  to  the  end  of  its  present  insti- 
tution, to  prevent  an  exercise  of  discretion  always,  if  possible,  to  he 
avoided  in  every  government,  but  mjore  especially  in  such  as  are 
subordinate.  Therefore,  my  Lord,  whether  the  late  instructions  be 
considered  as  explanatory  or  enacting,  they  ought  to  be  a  protection 
to  the  defendants  in  a  criminal  court,  unless  when  their  employers 
are  the  prosecutors.  Neither  Parliament  nor  the  Crown  ought  to 
interfere;  but,  as  they  have  done  it,  no  evidence  ought  to  have 
convicted  them  of  assuming  the  powevs  of  government,  and  obstruct- 
ing the  Company's  service,  but  the  evidence  of  the  Directors  of 
that  Company  under  whom  they  acted.    They  ought  not  to  be 
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judged  by  blind  records  and  parchments,  whilst  the  authors  o/them 
are  at  hand  to  explain  them.  It  is  a  shocking  absurdity  to  see  men 
convicted  of  abusing  trusts  when  the  persons  who  gave  them  are 
neither  prosecutors  nor  witnesses  against  them. 

The  ordinary  powers  of  the  government  of  Madras  being  thus 
proved  to  have  resided  in  the  majority  of  the  Council,  it  now 
only  remains  to  show,  by  a  sliort  state  of  the  evidence,  the  necessity 
which  impelled  the  extraordinary  and  otherwise  unwarrantable 
exercise  of  such  powers  in  suspending  and  imprisoning  Lord  Figot ; 
for  tliey  once  more  enter  a  protest  against  being  thought  to  have 
assumed  and  exercised  such  power  as  incident  to  their  commission 
while  the  government  subsisted.  It  is  their  business  to  show  that, 
as  long  as  the  government  continued  to  subsist,  they  faithfully  acted 
their  parts  in  it ;  and  that  it  was  not  till  after  a  total  subversion  of 
it  by  an  arbitrary  suspension  of  the  governing  powers,  that  they 
asserted  their  own  rights,  and  restored  the  government  by  resum- 
ing them. 

On  the  8th  of  July,  Lord  Pigot  refused,  as  President,  to  put  a 
question  to  the  Board  (upon  the  regular  motion  of  a  member),  for 
rescinding  a  resolution  before  entered  into.  This  refusal  left  the 
majority  no  choice  between  an  absolute  surrender  of  their  trusts 
and  an  exercise  of  them  without  his  ministerial  assistance ;  there 
was  no  other  alternative  in  the  absence  0/ a  superior  coercive  autho- 
rity^  to  compd  him  to  a  specific  performance  of  his  duty  ;  but  they 
proceeded  no  further  than  the  necessity  justified ;  they  did  not 
extend  the  iiregularity  (if  any  there  was)  beyond  the  political 
urgency  of  the  occasion. — Although  their  constitutional  rights  were 
infringed  by  the  President's  claim,  they  formed  no  plan  for  their 
general  vindication;  but  contented  themselves  with  declaring  on 
that  particular  occasion,  that,  as  the  government  resided  in  them, 
the  President  ought  not  to  refuse  putting  the  question,  and  that  the 
resolution  ought  to  be  rescinded. 

When  the  President  again  refused  to  put  the  question  in  the 
month  following,  for  taking  into  consideration  the  draughts  of 
instructions  to  Colonel  Stuart  (which  was  the  immediate  cause  of 
all  the  disturbances  that  followed),  they  again  preserved  the  same 
moderation,  and  never  dreamt  of  any  further  vindication  of  their 
authority,  thus  usurped,  than  should  become  absolutely  necessary 
for  the  performance  of  the  trusts  delegated  to  them  by  the  Com- 
pany, which  they  considered  it  to  be  treachery  to  desert.  They 
lamented  the  necessity  of  departing  even  from  form ;  and,  there- 
fore, although  the  President's  resolution  to  emancipate  himself  from 
their  constitutional  control  was  avowed  upon  the  public  minutes  of 
the  consultations,  they  first  adjourned  without  coming  to  any  reso- 
lution at  all,  in  hopes  of  obtaining  formality  and  regularity  to  their 
proceedings  by  the  President's  concurrence : — disappointed  in  that 
hope  by  his  persevering  to  refuse,  and  driven  to  the  necessity  of 
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either  surrendering  their  legal  authority  or  of  deTifiing  some  otWr 
roeans  of  exercising  it  without  his  personal  ooncurrence,  having  {as 
before  observed)  no  process  to  compel  him  to  give  it,  they  passed  a 
vote  approving  of  the  instructions,  and  wrote  a  letter  to  Oolonel 
Uarper/containing  orders  to  deliver  the  command  to  Colonel  Stuart ; 
but  they  did  not  proceed  to  sign  it  at  that  consultation,  still  hop- 
ing, by  an  adjournment,  to  gain  Lord  Pigot's  sanction  to  acts  legtil 
in  all  points  by  the  constitution  of  the  government,  except,  per- 
haps, in  wanting  that^rmr  which  it  was  his  duty  to  give  them. 

The  use  which  Lord  Pigot  made  of  this  slowness  of  the  majority 
to  vindicate  the  divided  rights  and  spirit  of  the  government,  by  a 
departure  from  even  its  undecided  forms,  notwithstanding  the  poli- 
tical necessity  which  arose  singly  from  his  own  illegal  ivfusal,  is 
very  luckily  recorded  by  one  of  his  loixiship's  particular  friends  ia 
Oouncil,  and  a  party  to  tlie  transaction,  as  it  would  have  been, 
otherwise,  too  much  to  have  ex{)ected  full  credit  to  it  from  the 
most  impartial  mind. 

"It  had  been  discussed/'  says  Mr.  Dalrymple,  "before  the 
'Council  met,  what  measures  couhl  be  taken  to  support  ttie  govern- 
ment established  by  the  Company,  in  case  the  majority  should  still 
persiKt  in  their  resolution  to  oome  to  no  compromise  or  reference 
of  the  matter  in  question,  to  the  decision  of  the  Court  of  Directors^ 
but  to  caiTy  things  to  extremity.  One  mode  occurred  to  Lord 
Pigot,  viz.,  by  putting  Colonel  Stuart  in  arrest  if  he  obeyed  au 
order  witliout  the  Governor  s  concurrence.  To  this  many  objections 
arose.  Colonel  Stuart  might  contrive  to  receive  the  orders  without 
the  garrison,  and,  consequently,  by  the  new  military  regulations, 
not  be  liable  to  the  Governor's  arrest :  if  he  tvas  arrested,  the  ma- 
jority would,  of  course,  refuse  to  issue  a  warrant  for  a  court-martial, 
and  confusion  and  disgrace  must  be  the  consequence. 

''  The  only  expedient  that  occurred  to  any  of  us  was,  to  ground 
a  charge  in  case  of  making  their  declaration  in  the  name  of  the 
Coiuicil,  instead  of  the  President  and  Council ;  but  here  an  appre- 
hension arose,  that  they  would  see  this  impropriety,  and  express 
their  otxler,  not  in  the  tiame  of  the  Council,  as  they  had  hinted,  but 
in  the  name  of  the  President  and  Council,  maintaining  that  the 
-majority  constituted  the  efficient  Board  of  President  and  Council. 
In  this  case,  we  could  devise  no  measure  to  be  pursued  consistent 
with  the  rules  of  the  service  ;  but  Lord  Pigot  said  there  was  no  fear 
of  this,  as  he  insi8te<l  the  Secretary  would  not  dare  to  issue  any 
onler  in  his  name  when  he  forbade  it.  It  waa  impossible  to  know 
whether  Sir  Bobert  Fletcher  would  attend  or  not ;  it  was  necessary 
to  have  everything  prepared,  that  nothing  might  be  to  be  done  iu 
Oouncil ;  the  Company^s  orders  required  the  charge  to  be  in  writ- 
ing ;  the  Oovemor,  there/ore^  had  in  his  pocket  charges  prepared 
for  every  probable  contingency,  whether  they  began  at  the  eldest  or 
the  youngest,  and  whether  the  foiiu  was  au  order  from  themselves 
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or  an  <M:der  to  tlie  Secretary ;  nod  iviiethiar  Sir  Bobert  Fletcher  wha 
present  or  not.  It  was  agreed  that  the  first  of  us  to  whom  tlie 
\iA\m  was  presented  for  siguiog  sliould  immediately  hand  it  to  the 
President,  who  was  then  to  prodaoe  the  cltarge;  tlie  standing 
orders  directing  that  members  against  whom  a  charge  is  made 
should  liave  no  seat,  the  members  charged  were^  of  course,  deprired 
of  their  vote&  As  our  ideas  went  no  further  than  reliering  the 
Grovem<Hr  £rom  the  compulsion  the  majority  wanted  to  lay  him 
under,  it  was  determined  to  suspend  no  more  than  the  necessity  of 
the  circumstance  required." 

With  this  snare  laid  for  them  during  the  interval  of  that  adjoura- 
ment  which  their  moderation  had  Ua  them  to,  the  Council  met  on 
the  22d  of  August,  and,  after  having  recorded  their  dissent  from 
the  President's  illegal  claim,  to  a  negative  on  their  proceedings,  by 
refusing  to  perform  his  part  in  the  prosecution  of  them  (though 
strictly  enjoined  thereto  by  the  standing  orders  of  the  Company), 
and  in  which  refusal  he  still  obstinately  p«*8i8ted,  th^  entered  a 
luiuute,  declaring  it  as  tlieir  opinion  that  the  resolution  of  the 
Council  ahould  be  carried  into  execution  witliout  further  delay,  and 
that  the  instructions  to  Colonel  Stuart,  and  the  letter  to  Colonel 
Harper,  sliould  be  signed  by  the  Secretary  by  order  of  Council. 

This  minute  was  regularly  signed  by  a  majority,  and  the  Presi- 
dent having  again  positively  refused  his  concurrence,  they  prepared 
n  letter  to  Mr.  Secretary  Sullivan,  approving  of  the  instructions  to 
Colonel  Stuart,  and  the  letter  to  Lieutenant-Colonel  Harper. 

The  letter  thus  written,  t»  the  name  of  the  majority,  and  under 
tiieir  most  public  and  avowed  auspices,  it  was  the  immediate  pur- 
pose of  all  ofikem  to  have  signed  in  pursuance  of  the  minute  they 
had  just  before  delivered  in,  expressive  of  thdr  authority  to  that 
jnirpose ;  but  the  President,  according  to  the  ingtnixms  plan  pre- 
concerted daring  the  adjournment,  snatched  the  paper  from  Mr. 
Brooke  after  he  and  Mr.  Stratton  had  signed  it,  before  tiie  rest  of 
the  majority  could  put  their  names  to  it,  and  pulling  a  written 
accusation  out  of  his  pocket,  charged  them  as  being  guilty  of  an 
act  subversive  of  the  government ;  put  the  question  of  suspension 
on  both  at  once,  and  ordered  the  Secretary  to  take  neither  of  their 
votes,  which,  according  to  Mr.  Dalrymple's  ecoMymioal  scheme  of 
illegality,  exactly  got  rid  of  the  majority;  by  his  own  {(he  a^ecueer^s) 
casting  vote. 

The  weakness  and  absurdity  of  the  principle  (if  it  deserves  the 
name)  on  which  this  suspension  was  founded,  creates  a  difficulty  in 
seriously  exposing  it  by  argument ;  yet,  as  it  produced  all  the  con- 
sequences that  followed,  I  cannot  dismiss  it  without  the  following 
remarks : — 

That  was  a  gross  violation  of  the  constitution  of  the  govern- 
ment, even  admitting  Lord  Pigot  to  have  been  that  integral  part 
of  it  which  he  assumed  to  be»  as  the  establishment  of  that  claim 
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could  only  have  gi^en  him  a  negative  on  the  proceedings  of  a 
majority,  but  never  could  have  enabled  him  to  fabricate  one  so  as 
to  do  positive  acts  without  one ;  the  sudden  charge  and  suspension 
of  Messrs.  Stratton  and  Brooke,  and  breaking  the  majority  by 
puttin<r  the  question  on  both  at  once,  would  therefore  have  been 
irregular,  even  supposing  the  concurrance  of  the  majority  to  the 
act  which  constituted  the  charge  against  them  to  have  been 
unknown  to  Lord  Figot  and  the  minority  who  voted  with  him :  but 
when  their  concun*ence  was  perfectly  known ;  when  the  majority  of 
the  Board  had  just  l)erore  publicly  delivered  in  a  minute  expressive 
of  their  right  to  authorise  the  Secretaiy  to  sign  the  order,  if  the 
President  refused  to  do  it ;  when  the  order  was  avowedly  drawn 
out  in  pursuance  of  that  minute,  which  made  the  whole  (m&  act, 
and  was  in  the  regular  course  of  signing  by  the  majority,  who 
had  just  before  declared  their  authority  to  sign  it;  the  snatching 
the  pai)er,  luider  such  circumstances,  while  unfinished,  and  arraign- 
ing those  who  had  already  signed  it  under  the  auspices  of  the 
majority,  as  being  guilty  of  an  act  subversive  of  the  government 
lodged  in  that  majority,  and  turning  it  into  a  minority  by  exclud- 
ing the  votes  of  the  parties  charged,  was  a  trick  upon  the  governing 
])ower8  which  they  could  neither  have  submitted  to  with  honour  to 
themselves  or  duty  to  their  employers. 

Such  a  power,  however.  Lord  Pigot  assumed  over  the  government 
of  Fort  St.  George,  by  converting  an  act  of  the  majority,  rendered 
necessary  by  his  refusal  to  do  his  duty,  into  a  criminal  charge 
against  two  members  acting  under  their  authority,  and  by  a  device 
too  shallow  to  impose  on  the  meanest  underslanding,  cut  them  off 
from  acting  as  part  of  that  majority,  by  which  the  powers  of  the 
goveinment  were  subverted,  and  passed  away  from  them  while  they 
were  in  the  very  act  of  saving  them  from  subversion. 

It  is  unnecessary  to  say  that  they  were  neither  called  upon  in 
duty,  nor  even  authorised,  had  they  been  willing,  to  attend  the 
Hummons  of  a  Board  so  constituted  by  the  foulest  usurpation ;  a 
Board  at  which  they  must  either  have  sacrificed  their  consciencea 
and  judgments,  or  become  the  vain  opposers  of  measures  destructive 
to  the  interests  of  their  employers ;  they  therefore  assembled,  and 
answered  the  illegal  summons  by  a  public  protest  against  the 
usurped  authority  by  which  it  issued.  To  this  Council,  assembled 
for  the  single  purpose  of  sending  such  protest,  they  did  not,  indeed^ 
summon  the  subverters  of  the  government  against  whom  it  was 
levelled ;  affairs  were  arrived  at  too  dangerous  a  crisis  to  sacrifice 
substance  to  forms,  which  it  was  impossible  should  have  been  re- 
garded. Lord  Pigot  and  his  associates,  on  receiving  the  protest 
against  the  proceedings  of  the  22d  of  August,  completed  the  sub* 
version  of  the  constitution,  by  the  stispension  of  the  rest  of  the 
majority  of  the  Council,  and  ordered  Sir  Bobert  Fletcher,  the  com- 
mander-in-chief, to  be  put  under  arrest,  to  be  tried  by  a  com*t* 
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Tnarlial,  for  aasertiDg  the  rights  of  Qie  dvtl  government  as  a  mem- 
l)er  of  the  Council.  This  is  positively  sworn  to  have  been  done  by 
Lord  Pigot  before  their  assumption  of  the  government.  Here  then 
was  a  crisis  in  which  it  was  necessary  to  act  with  decision,  and,  in 
asserting  their  rights  by  civil  authority,  to  save  the  impending 
consequences  of  tumult  and  blood. — The  period  of  temporising  was 
past,  and  there  was  no  doubt  of  what  it  was  their  duty  to  do. 
Charged  with  the  powers  of  the  government,  they  could  not  sur- 
render them  with  honour,  and  it  was  impossible  to  maintain  them 
with  safety  or  effect  while  their  legal  authority  was  treated  as 
usurpation  and  rebellion.  They,  therefore,  held  a  Council,  and 
agreed  that  the  fortress  and  garrison  should  be  in  their  hands,  and 
under  their  command,  as  the  legal  representatives  of  the  Company, 
and,  as  there  was  everything  to  dread  from  the  intem{)erance  of 
Lord  Pigot's  disposition,  they,  at  the  same  time,  authorised  Colonel 
Stuart  to  arrest  his  person,  if  he  thought  it  necessary  to  preserve 
the  peace  of  the  settlement  Colonel  Stuart  did  think  it  necessary, 
and  his  person  was  accordingly  arrested :  but,  during  his  necessary 
confinement,  he  was  treated  with  every  mark  of  tenderness  and 
res|)ect. 

Saeby  my  Lord,  is  the  case — and  it  is  much  to  the  honour  of  the 
defendaiits  that  not  a  single  fact  appeared,  or  was  attempted  to  be 
made  appear,  at  the  trial,  that  did  not  stand  avowed  uix)n  the  face 
of  their  public  proceedings ;  I  say,  literally  none ;  for  I  will  not 
wheel  into  Court  that  miserable  post-chaise,  nor  its  flogged  pos- 
tillion,  the  only  living  birth  of  this  mountain  which  has  been  two 
years  in  its  labour;  everything,  and  the  reason  and  motive  of 
everything,  appeared,  and  still  appear,  to  speak  and  plead  for 
themselves.  No  cabals — no  private  meetings — no  coming  prepared 
for  all  possible  events — no  secret  manufacture  of  charges — no 
tricks  to  overcome  majorities — but  everything  fair,  open,  and 
manly,  to  be  judged  of  by  the  justice  of  their  employers,  the  equity 
of  their  country,  and  the  candour  and  humanity  of  the  civilised 
world.  As  long  as  the  government  subsisted,  their  parts  appear  to 
have  been  acted  in  it  with  regularity  and  fidelity,  nor  was  it  till 
after  a  total  subversion  of  it,  by  the  arbitrary  suspension  of  the 
governing  powers,  and  in  the  absence  of  oil  superior  visitation^ 
that  they  asserted  their  own  rights,  and  restored  the  government  by 
reassuming  them.  The  powers,  so  assumed,  appear  to  have  been 
exercised  with  dignity  and  moderation  ;  the  necessary  restraint  of 
Lord  Pigot's  person  was  not  tainted  with  any  unnecessary  rigour, 
but  alleviated  (notwithstanding  the  dangerous  folly  of  his  friends) 
with  every  enlargement  of  intercourse,  and  every  token  of  respect ; 
the  most  jealous  disinterestedness  was  observed  by  Mr.  Stratton  in 
not  receiving  even  the  lawful  profits  of  magistracy  and  the  tem- 
porary authority,  thus  exerted  for  the  benefit  of  their  employers, 
was  resigned  back  into  their  hands  with  cheerfulness  and  sub- 
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mission, — resigned,  not  like  rapacioos  imirpers,  with  exhausted 
revenues,  disordered  dependencies,  and  distracted  councils,  but  with 
such  large  investments,  and  such  harmonious  dispositions,  as  have 
been  hitherto  unknown  in  the  Company's  affairs  in  any  settlement 
in  the  Esist. 

Your  Lordships  are,  therefore,  to  decide  this  day  on  a  question 
never  before  decided,  or  even  agitated,  in  any  English  court  of 
justice;  you  are  to  decide  \x\xm  the  merits  of  a  RBVOLUTroN— 
which,  as  all  revolutions  must  be,  was  contrary  to  established  law, 
and  not  legally  to  be  justified.  The  only  revolutione  which  have 
happened  in  this  land  have  been  when  Heaven  was  the  only 
court  of  appeal,  because  their  authors  had  no  human  superiors; 
and  so  rapidly  has  this  little  island  branched  itself  out  into  a  great 
empire,  that  I  believe  it  has  never  occurred  tliat  any  disorder  in  any 
of  its  foreign  dvil  dependencies  has  been  the  subject  of  judicial 
inquiry ;  but,  I  apprehend  that,  since  the  empire  has  thus 
expanded  itself,  and  established  governments  ai  distances  in- 
acceBsible  to  its  own  ordinary  visitation  and  superintendence,  all 
such  subordinate  governments,  all  political  emanations  from  them, 
must  be  regulated  by  the  same  spirit  and  principles  which  animate 
and  direct  the  parent  state.  Human  laws  neither  do  nor  can  make 
])rovision  for  cases  which  snpix)He  the  governments  they  establish  to 
fall  off  from  the  ends  of  their  institutions ;  and,  therefore,  on  such 
extraordinary  emergencies,  when ^/i>r97i9  can  no  longer  operate,  from 
the  absence  of  a  superior  power  to  com|)el  their  operation,  it  strikes 
me  to  be  the  duty  of  the  component  parts  of  such  governments  to 
take  such  steps  as  will  best  enable  them  to  preserve  the  ^[nrii  of 
their  trusts ;  in  no  event  whatsoever  to  surrender  them,  or  submit 
to  their  subversion ;  and,  by  considering  themselves  as  an  epitome 
of  the  constitution  of  their  country,  to  l^p  in  mind  tlie  principles 
by  which  that  constitution  has  been  preserved,  and  on  which  it  is 
estahlished. 

These  are  sui'ely  fiiir  premises  to  argue  from,  when  the  question 
is  not  technical  justification,  but  paUiation  and  excuse.  The 
membera  of  the  Coimcil,  in  the  majority  of  which  the  efficient 
government  of  Madras  resided,  were  certainly  as  deeply  responsible 
to  the  India  Company  in  conscience,  and  on  every  principle  of 
society,  for  the  pi^servation  of  its  constitution  from  an  undue 
extension  of  Lord  Pigot's  {>ower,  as  the  other  component  parts  of 
this  government  are  answerable  to  the  people  of  this  country  for 
keeping  the  King's  prerogative  within  ils  l^al  limits;  there  can 
be  no  difference  but  that  whicli  I  have  stated,  namely,  that  the  one 
issuboi-dintite,  and  the  other  supreme.  But  as,  in  the  total  absence 
of  the  su|)erior  power,  subordination  to  it  can  only  operate  by  an 
appeal  to  it  for  the  ratification  or  annulment  of  acts  already  done, 
and  not  for  directions  what  to  do  (otherwise,  on  every  emergency, 
government  must  entirely  cease),  I  trust  it  is  not  a  strained  proposi- 
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lion  to  asfiert^  that  there  can  he  no  hetter  nile  of  actioD,  when 
MibordiDate  rulers  must  act  somehow,  owing  to  their  distancd  from 
the  foantain  of  authority,  than  tiie  history  of  similar  emergencies  in 
the  goTemment  of  their  oouatry,  of  which  they  are  a  type  and  an 
emanation. 

Now,  my  Lord,  I  believe  there  is  no  doctrine  more  exploded,  or 
more  repugnant  to  the  spirit  of  the  British  government,  because  the 
BevoliitioD  IB  built  upon  its  ruin,  than  that  tliere  must  l)e  an 
jmmiDent  political  necessity,  analogous  to  natural  necessity,  to 
justify  the  resistance  of  the  otlier  component  )>arts  of  the  govern- 
ment^ if  one  steps  out  of  its  delegation,  and  subverts  the  constitu- 
tion. I  am  not  speaking  of  technical  justification.  It  would  he 
nonaenae  to  speak  of  law  and  a  revolution  in  the  same  sentence* 
Bill  I  say,  the  British  constitution,  which  is  a  government  of  law, 
knows  no  greater  state  necessity  than  the  inviolate  preservation  of 
the  spirit  of  a  public  trust  from  subversion  or  encroachment,  no 
matter  whether  the  country  would  fall  into  anarchy  or  blood,  if 
such  subversion  or  encroachment  were  suffered  to  pass  unresisted.' 
A  good  Whig  would  swoon  to  hear  such  a  qualification  of  resist- 
ance, even  of  the  resistance  of  an  integral  part  of  legislation,  much 
leas  of  a  part  merely  ministerial,  which,  in  all  governments,  must 
be  subordinate  to  the  legislature,  wheiever  it  resides.  Such  a  state 
necessity,  analogous  to  natural  necessity,  may  be  necessary  to  call 
out  a  private  man,  but  is  not  at  all  applicable  to  the  powers  of  a 
government  The  defendants  did  not  act  as  private  men,  but  as 
governing  powers  ;  for,  although  they  were  not,  technically  speak- 
ing, the  government,  wlien  not  assembled  by  the  President,  yet 
they  were  in  the  spirit  of  law,  and  on  every  principle  of  human 
society,  the  rulers  of  the  settlement.  The  information  charges  the 
act  as  done  by  them  in  the  public  capacity  of  members  of  the 
Council,  in  the  majority  of  which  the  government  did  i^eside ;  and 
their  act  must,  therefoi-e,  be  taken  to  be  a  public  act,  for  the 

5 ^reservation  of  their  delegated  trusts  from  subversion  by  Lord 
i^igot,  whidi,  on  the  true  principle  of  British  government,  is  suffi- 
cient to  render  resistance  meritorious,  though  not  legtil. 

Where  was  the  imminent  state  necessity  at  the  Bevolution  in 
this  country?  King  James  suspended  and  dispensed  with  the 
laws.  What  laws  ?  Penal  laws  against  both  Papists  and  Protes- 
tant Dissenters.  Would  England  have  fallen  into  confusion  and 
blood  if  the  persecuted  Papist  had  been  suffered  publicly  to 
humbug  himself  with  the  mystery  of  transuhstantiation,  and  the 
Independent  to  say  his  prayers  without  the  mediation  of  a  visible 
church  ?  Parliament,  on  the  contrary,  immediately  after  tiie 
Bevolution,  repealed  many  of  those  intolerant  laws,  with  a 
preamble  to  the  Act  that  abolished  them,  almost  copied  verbatim 
from  the  preamble  of  the  proclamation  by  which  the  King  sus- 
pended them ;  yet  that  suspension  (although  King  James  was,  I. 
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trust,  Bometliing  more  of  an  integral  part  of  this  government  than 
Lord  Pigot  was  of  that  of  Madras)  most  justly  cost  hiiu  the  crown 
of  these  kingdoms.  What  was  the  principle  of  the  Bevolution  ?  I 
hope  it  is  well  known,  understood,  and  revered  by  all  good  men. 
The  principle  was,  that  the  trustees  of  the  people  were  not  to  suffer 
an  infringement  of  the  constitution,  to/iether  far  good  or  for  evil. 
All  tyrants  are  ]ilausible  and  cunning  enough  to  give  their  en- 
croachments the  show  of  public  good.  Our  ancestora  were  not  to 
surrender  the  spirit  of  their  trusts,  though  at  the  expense  of  the 
fomiy  and  though  urged  by  no  imminent  state  necessity  to  defend 
them ;  no  other,  at  least,  than  that  which  I  call,  and  which  the 
constitution  has  ever  since  called,  the  first  and  most  imminent  of  all 
state  necessities,  the  inviolate  preservatum  of  delegated  trusts  from 
usurpation  and  subversion.  This  is  the  soul  of  the  British  govern- 
ment. It  is  the  very  being  of  every  human  institution  which 
deserves  the  name  of  government;  without  it,  the  most  perfect 
model  of  society  is  a  painful  and  laborious  work,  which  a  madman, 
or  a  fool,  may,  in  a  moment,  kick  down  and  destroy. 

Now,  why  does  not  the  principle  apply  here?  Why  may  not 
inferiors,  in  the  absence  of  the  su{)erior,  justly,  though  not  legally, 
at  all  events  without  sanguinary  punishment,  do  by  a  temporary 
act  to  he  annulled,  or  ratijud,  by  such  superior,  that  wliich  the 
superior  would  do  finally  where  there  is  no  appeal  at  all  ?  Will 
you  punish  men  who  were  obliged,  from  their  distance  from  the* 
fountain  of  authority,  to  act  for  themselves,  only  for  having,  at  all 
events,  refused  to  surrender  their  trusts  ? — only  for  having  saved 
the  government  committed  to  their  charge  from  subversion? — only 
for  having  acted  as  it  was  the  chief  glory  of  our  ancestors  to  have 
acted  ?  The  similitude  does  not,  to  be  sure,  hold  throughout ;  but 
all  the  difference  is  in  our  favour  ;  our  act  was  not  peremptory  and 
final,  but  temporary  and  submissive  to  annulment;  nor  is  the 
president  of  a  council  equal  only  to  each  other  individual  in  it, 
with  an  office  merely  ministerial,  to  be  compared  with  the  con- 
densed executive  majesty  of  this  great  kingly  government  with  a 
negative  in  legislation. 

The  majority  of  the  Council  was  the  efficient  government  of 
Madras,  or,  in  other  words,  the  legislature  of  the  settlement,  whose 
decisions  the  Company  directed  should  be  the  order  by  which  each 
one  was  to  act,  without  giving  any  negative  in  legislation  to  the 
President,  whose  office  was  consequently  (as  I  have  before  said) 
ministerial.  This  ministerial  office  he  not  only  refused  to  perform, 
but  assumed  to  himself  in  effect  the  whole  government  by  dissolving 
a  majority  against  him.  Let  me  put  this  plain  question  to  the 
Court,  Ought  such  arbitrary,  illegal  dissolution  to  have  been  sub- 
mitted to?  Ought  the  majority,  which  was,  in  fact,  the  whole 
government  in  substance,  spirit,  and  effect,  though  not  in  regular 
form,  to  have  suffered  itself  to  be  thus  crumbled  to  pieces  and 
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destroyed  ?  Was  there,  in  such  a  case,  any  safe  medinm  between 
suffering  both  spirit  and  form  to  go  out  together,  and  thus  sacri- 
ficing the  form  to  preserve  the  spirit  ?  And  could  the  powers  of 
the  government  have  been  assumed  or  exercised  without  bloodshed 
if  Lord  Pigot  had  been  left  at  large  ?  I  appeal  to  your  Loixlships 
whether  Imman  ingenuity  could  have  devised  a  middle  road  in  the 
absence  of  all  superior  control  ?  Ought  they  to  have  acquiesced, 
and  waited  for  the  sentence  of  the  Directors,  and,  on  his  motjon, 
played  at  shuttlecock  with  their  trusts  across  the  glol)e,  by  referring 
back  questions  to  Europe  which  they  were  sent  out  to  Asia  to  decide  ? 
Where  representatives  doubt  what  are  the  wishes  of  their  cousti* 
tuents,  it  may  be  proper  to  make  such  appeals ;  but  if  they  were 
subject  to  punishment  for  not  consenting  to  them,  whenever  one  of 
their  body  proposed  them,  government  would  be  a  mere  mockery. 
It  would  be  in  the  power  of  the  President,  whenever  he  pleased,  to 
cripple  all  the  proceedings  of  the  Council.  It  puts  me  in  mind  of 
the  embargo  once  laid  upon  corn  by  the  Crown  during  the  recess 
of  Parliament,  which  was  said,  in  a  great  assembly,  to  be  but  forty 
days'  tyranny  at  the  outside;  and  it  equally  reminds  me  of  the 
celebrated  constitutional  reply  which  was  made  on  that  occasion, 
which  it  would  be  indelicate  for  me  to  cite  here,  but  which,  I  trust, 
your  Lordship  has  not  forgotten.* 

This  would  have  been  not  only  forty  days' tyranny  at  the  outside, 
but  four  hundred  days'  tyranny  at  the  inside.  It  would  have  been 
a  base  suirender  of  their  tiiists,  and  a  cowardly  compromising  con-' 
duct  unworthy  of  magistracy. 

But  the  defendants  are,  notwithstanding  all  this,  gokyict£D  ; 
sorely,  then,  either  the  jury  or  I  mistake.  If  what  I  have  advanced 
be  sound  or  i^easonable  in  principle,  the  verdict  must  be  unjust.  By 
DO  means.  All  I  have  said  is  compatible  with  the  verdict.  Had 
1  been  on  the  juiy,  I  should  have  foimd  them  guilty ;  but  had  I 
been  in  the  House  of  Commons,  I  would  have  given  ray  voice 
against  the  prosecution.  Conviction  !  Qood  Qod  I  how  could  I 
doubt  of  conviction  when  I  know  that  our  patriot  ancestors,  who 
assisted  in  bringing  about  the  glorious  Bevolution,  could  not  have 
stood  justified  in  this  Court,  though  King  William  sat  on  the 
throne,  but  must  have  stood  self-convicted  criminals  without  a  plea 
to  offer  in  their  defence,  had  not  Parliament  protected  them  by 
Acts  of  indemnity  1 

Nothing  that  I  have  said  could  have  been  uttered  without  folly 
to  a  jury.  It  could  not  have  been  uttered  with  less  folly  to  your 
Lordships,  sitting  in  judgment  on  this  case,  on  a  special  verdict 
They  are  not  arguments  of  law  ;  they  are  arguments  of  State^  and 
the  State  ought  to  have  heard  them  before  it  awarded  the  prose- 
cution ;  bnt»  having  awarded  it,  your  Lordships  now  sit  in  their 
place  to  do  Justice^    If  the  law,  indeed,  had  prescribed  a  specific 

*  Xi9rd  JCAQBfield*B  speech  in  the  Houe  of  Lordi  against  the  diapenaing  power, 
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punislnnent  to  the  fact  charged,  the  jui1<]^meDt  of  the  law  miiKt  hare 
followed  the  conviction  of  the  fact,  and  your  Lordship  could  not 
liave  mitigated  the  sentence.  They  could  only  have  sued  to  the 
state  for  indemnity.  It  would,  in  that  case,  have  been  the  sentence 
of  the  law^  not  of  the  judg&  But  it  is  not  bo  here.  A  judge, 
deciding  on  a  misdemeanour,  is  bound  in  conscience,  in  the  silence 
of  law,  not  to  allot  a  punishment  beyond  his  opinion  of  what  the 
law,  in  its  distributive  justice,  would  have  specidcally  allotted. 

My  Lord,  if  these  arguments,  drawn  from  a  reflection  on  the 
principles  of  society  in  general,  and  of  our  own  government  in  par- 
ticular, should,  from  tlieir  uncommonness  in  a  court  of  justice,  fail 
to  make  that  immediate  and  decided  impression  wiiich  tlieir  justice 
would  otherwise  ensure  to  them,  I  beseech  your  Lordship  to  call  to 
mind  that  the  defendants,  who  stand  here  for  judgment,  stand 
before  yon  for  acts  done  as  the  rulers  of  a  valuable,  immensely 
extended,  and  important  country,  so  placed  at  the  very  extremity 
of  the  world  that  the  earth  itself  travels  round  her  orbit  in  a  shorter 
time  than  the  Eastern  deputy  can  hear  the  voice  of  the  European 
superior ;  a  country  surrounded,  not  only  with  nations  whicii  policy, 
but  which  nature — violated  n^iture ! — has  made  our  enemies,  and 
where  government  must,  therefore,  be  always  on  the  watch  and  in 
full  vigour  to  maintain  dominion  over  superior  numbera  by  su{)erior 
|K)licy.  The  conduct  of  men  in  such  situations  ought  not  surely  to 
l>e  measured  on  the  narrow  scale  of  municipal  law.  jTAetr  acts 
must  not  be  judged  of  like  the  acts  of  a  little  corporation  wiihin  the 
reach  of  a  mandamus,  or  of  the  executive  sti^ngth  of  the  stata  I 
cannot,  indeed,  help  borrowing  an  expression  froiu  a  most  excellent 
and  eloquent  person,  when  the  conduct  of  one  of  our  colony  govern* 
ments  was,  like  this,  i-ather  hastily  arraigned  in  Parliament.  '*  I 
nm  not  ripe,''  said  a  member  of  the  House  of  Commons,  "to  pass 
sentence  on  the  gravest  public  bodies,  intrusted  with  magistracies 
of  great  weight  and  authority,  and  charged  with  the  safety  of  their 
fellow'citizens  on  the  very  same  title  that  I  am ;  I  really  think, 
that  for  wise  minds  this  is  not  judicious;  for  sober  minds,  not 
decent;  for  minds  tinctured  with  humanity,  not  mild  and  mereiful." 
Who  can  refuse  his  assent  to  such  admirable,  manly  sentiments  ? 
What,  indeed,  can  be  so  repugnant  to  humanity,  sound  policy, 
decency,  or  justice,  as  to  punish  public  men,  acting  in  extremities 
not  provided  for  by  positive  institution,  without  a  corrupt  motive 
proved,  or  even  charged  upon  them  ?  I  repeat  the  words  again, 
that  every  man's  conscience  may ,/brce  him  to  follow  me — unthoui  a 
corrupt  motive  proved  or  even  charged  upon  tJiem. 

Yet  it  has  been  said,  that  public  examplb  ought  to  weigh 
heavily  with  the  Court  in  pronouncing  judgment  I  think  so  too. 
It  ought  to  weigh  heavily  indeed  ;  but  all  its  weight  ought  to  be 
placed  in  the  saving,  not  in  the  vindictive  scale^  Public  bXampls 
requires  that  men  should  be  secure  in  the  exercise  of  the  great  public 
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dnties  they  owe  to  magistracy,  wliicli  are  paramount  to  the  obliga- 
tions of  obedience  they  owe  to  the  laws  as  private  men.  Poblio 
SXAMPLK  reqiiii-es  that  no  magistrate  should  be  punished  for  an 
error  in  judgment,  even  in  the  common  course  of  his  duty,  which 
be  ought  to  know,  and  for  which  there  is  a  certain  rule ;  much  less 
for  an  act  like  this,  in  which  he  must  either  do  wrong  by  seizing 
the  trust  of  another,  or  do  wrong  by  surrendering  his  own.  Pdblio 
SXAHPLE  requires  that  a  magistrate  should  stand  or  fall  by  his 
heart; — tiiat  is  the  only  part  of  a  magistrate  vulnerable  in  law  in 
every  civilised  country  in  the  world.  Who  has  wounded  thk 
DEFENDANTS  THERE?  Evcu  in  this  fertile  age  of  perjury,  where 
oaths  may  be  had  cheap,  and  where  false  oaths  might  be  safe  from 
the  distance  of  refutation,  no  one  champion  of  falsehood  has  stood 
forth,  but  the  whole  evidence  was  read  out  of  a  book  printed  by  the 
defendants  themselveSy/or  the  inspection  of  all  mankind. 

What,  then,  has  produced  this  virulence  of  prosecution  in  a 
country  so  famed  for  the  humanity  of  its  inhabitants,  and  the  mild- 
ness of  its  laws  ?  The  death  of  Lord  Pigot  during  the  revolution 
in  the  government  f  Strange,  that  malice  should  conjure  up  so 
improbable  an  insinuation  as  that  the  defendants  were  interested 
in  that  unfortunate  event ;  no  event,  indeed,  could  be  to  them  more 
truly  unfortunate.  If  Lord  Pigot  had  lived  to  return  to  England, 
this  prosecatiou  had  never  been.  His  guilt  and  his  popularity, 
gained  by  other  acts  than  these,  would  have  been  the  best  protec- 
tion for  THEIR  friendless  innocence.  Lord  Pigot,  besides  many 
connections  in  this  coimtry,  had  a  brother,  who  has,  and  who 
deserves  to  have,  many  friends  in  it.  I  can  judge  of  the  zeal  of 
his  friends  from  the  respect  and  friendship  I  feel  for  him  myself — 
a  zeal  which  might  have  misled  me,  as  it  has  many  better  and 
wiser  than  me,  if  my  professional  duty  had  not  led  me  to  an  early 
op|>ortunity  of  correcting  prejudice  by  truth.  Indeed,  some  of  the 
darkest  and  most  dangerous  prejudices  of  men  arise  from  the  most 
honourable  principles  of  the  mind.  When  prejudices  are  caught 
up  from  bad  passions,  the  worst  of  men  feel  intervals  of  remorse  to 
soften  and  disperse  them;  but  when  they  arise  from  a  generous 
though  mistaken  source,  tliey  are  hugged  closer  to  the  bosom,  and 
the  kindest  and  most  compassionate  natures  feel  a  pleasure  in  foster- 
ing a  blind  and  unjust  resentment.  This  is  the  reason  that  the 
defendants  have  not  met  with  that  protection  from  many  which 
their  meritorious  public  conduct  entitled  them  to,  and  which  has 
given  rise  to  a  cabal  against  them  so  unworthy  the  legislature  of  an 
enlightened  people — a  cabal  which  would  stand  forth  as  a  striking 
blot  upon  its  justice — if  it  were  not  kept  in  coimtenance  by  a  happy 
uniformity  of  proceeding,  as  this  falling  country  can  well  witness. 
I  believe,  indeed,  this  is  the  first  instance  of  a  criminal  trial  in 
England,  canvassed  for  like  an  election,  supported  by  defamation, 
and  publicly  persisted  in,  in  the  face  of  a  court  of  justice  without 

VOL.  I.  D 
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the  smnllest  shadow  of  evidence.  This  deficiency  has  compelled  ihe 
counsel  for  the  Crown  to  supply  the  baldness  of  the  cause  wilh  the 
most  foreign  invective — ^foreign,  not  only  in  proof,  hut  in  accusation. 
In  justice  to  them  I  use  the  word  compell^,  as,  I  believe  none  of 
them  would  have  been  inclined,  from  what  I  know  of  their  own 
manners  and  dispositions,  to  adopt  such  a  conduct  without  a  most 
imminent  Westminster  Hall  necessity,  viz.,  Ihat  of  saying  somethin<; 
in  sup|>ort  of  a  cause  wliich  nothing  but  slander  and  falsehood  could 
support.  Tlieir  duty  as  public  and  private  men  was,  perhaps,  as 
incompatible  as  the  duty  of  my  clients;  and  they  have  chosen,  like 
them,  to  fulfil  the  public  one ;  and,  indeed,  nothing  less  than  the 
great  ability  and  eloquence  (/  will  not  say  iJie  propriety)  with 
which  that  public  duty  was  fulfilled  at  the  trial,  could  have  saved 
the  prosecution  from  ridicule  and  contempt.  As  for  us,  I  am  sure 
we  have  lost  nothing  with  the  world,  or  with  the  Court,  by  our 
moderation :  nor  could  the  prejudices  against  us,  even  if  the  trial 
had  not  dispelled  them,  reach  us  within  these  venerable  walls. 
Nothing,  unsupported  by  evidence,  that  has  been  said  here,  or  an}'- 
where,  will  have  any  other  effect  upon  the  Court  than  to  inspire  it 
with  more  abundant  caution  in  pronouncing  judgment.  Judges  in 
this  country  are  not  expected  to  shut  themselves  up  from  society ; 
and,  therefore,  when  a  subject  that  is  to  pass  in  judgment  before 
them  is  of  a  public  and  popular  natui^e,  and  base  arts  have  been 
used  to  excite  prejudices,  it  will  only  make  wise  and  just  magistrates 
(such  as  I  know,  and  rejoice  that  I  am  addressing  myself  to)  the 
more  upon  their  guard  rigidly  to  confine  all  their  views  to  the 
record  of  the  charge  which  lies  before  them,  and  to  the  evidence  by 
which  it  has  been  proved,  and  to  be  doubly  jealous  of  every  avenue 
by  which  human  prejudices  can  force  their  way  to  mislead  the 
soundest  understandings,  and  to  harden  the  most  upright  heartfl. 


[The  Court,  by  \\a  judgment,  only  imposed  a  fine  of  one  thousand 
pounds  upon  each  of  tbe  defendants ;  a  sentence  which,  we  believe,  wa^i 
considered  at  the  time  by  the  whole  profession  of  the  law,  and  by  all  others 
qualified  to  consider  such  a  subject,  as  highly  just  and  proper,  under  all 
the  circumstances  of  the  case.  The  accusation  was  weighty,  but  the 
judges  were  bound,  by  their  oaths,  to  weigh  all  the  circumstances  of 
mitigation,  as  they  appeared  from  the  facts  in  evidence,  and  from  the 
pleadings  of  the  counsel  at  the  bar.  They  were  not  to  pronounce  a 
severe  judgment  because  the  House  of  Commons  was  the  prosecutor. 
Mr.  Burke,  however,  who  had  taken  a  very  warm,  and,  we  have  no 
doubt,  an  honest  part,  in  the  prosecution,  took  great  offence  at  the 
lenient  conclusion;  and  repeatedly  animadverted  upon  it  in  the  House 
pf  Commons.] 


SPEECH  for  Lord  George  Gordon  against  Constructive  Treason, 
delivered  in  Westminster  HaU,  Feb.  1781. 

THE  SUBJECT. 

Ok  tbe  close  of  the  evidence,  which  was  about  midnight,  Mr.  Erakine 
rose  and  addressed  the  jury  in  the  following  speech.  Tbe  Solicitor- 
General  replied,  and  the  jury,  after  being  charged  by  the  venerable  Earl 
of  Mansfield,  then  Chief-Jnstice,  retired  to  deliberate.  They  returned 
into  court  abont  three  in  the  morning,  and  brought  in  a  verdict  Not 
GuiUjf  which  was  repeated  from  mouth  to  mouth  to  the  uttermost 
extremities  of  London  by  the  multitudes  which  filled  the  streets. 

The  editor,  though  he  forbears  from  observing  upon  tbe  arguments 
be  has  collected,  cannot  forbear  remarking,  that  the  great  feature  of  the 
following  speech  is,  that  it  combated  successfully  the  doctrine  of  con- 
structive treasons,  a  doctrine  highly  dangerous  to  tbe  public  freedom. 

It  is  recorded  of  Dr.  Johnson  that  he  expressed  his  satisfaction  at 
the  acquittal  of  this  nobleman  on  that  principle.  ''  I  am  glad/'  said  he, 
"that  Lord  George  Gordon  has  escaped,  rather  than  a  precedent  should 
be  established  of  hanging  a  man  for  constructive  treason.''  * 

THE  SPEECH. 

Gentlrmen  of  the  Jury, — Mr  Kenyon  f  having  informed  the 
Court  that  we  propose  to  call  no  other  witnesses,  it  is  now  my  duty 
to  address  myself  to  you,  as  counsel  for  the  noble  prisoner  at  tlie 
bar,  the  whole  evidence  being  closed.  I  use  the  word  closed, 
becaase  it  is  certainly  not  finished,  since  I  have  been  obliged  to 
leave  the  place  in  which  I  sat,  to  disentangle  myself  from  the 
volumes  of  men's  names  which  lay  there  under  my  feet,  whose 
testimony,  had  it  been  necessary  for  the  defence,  would  have  con- 
firmed all  the  facts  that  are  already  in  evidence  before  you.  j: 

Grentlemen,  I  feel  myself  entitled  to  expect,  both  from  you  and 
from  the  Court,  the  greatest  indulgence  and  attention ;  I  am, 
indeed,  a  greater  object  of  your  compassion  than  even  my  noble 
friend  whom  I  am  defending.  He  rests  secure  in  conscious  inno- 
cence, and  in  the  well-placed  assurance  that  it  can  suffer  no  stain 
in  your  hands :  not  so  with  MB ;  I  stand  up  before  you  a  troubled, 
I  am  afraid  a  guilty  man,  in  having  presumed  to  accept  of  the 

^  BosweU's  Life  of  Johnson. 

t  Afterwards  Lord  Kenyon,  and  Chief- Jnstice  of  the  Court  of  King't  Bench. 
t  Mr.  Srskine  sat  originally  in  the  front  row,  under  which  there  were  immense  piles 
of  PH»en,  and  he  retired  beck  before  he  began  to  addreaa  the  jni;}*. 
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awful  task  which  I  am  now  called  upon  to  perform, — a  task 
which  ray  learned  friend  who  spoke  before  me,  though  he  has 
justly  risen  by  extraordinary  capacity  and  experience  to  the  high- 
est rank  in  his  profession,  has  spoken  of  with  that  distrust  and 
diffidence  which  becomes  every  Christian  in  a  cause  of  blood.  If 
Mr.  Kenyon  hiis  such  feelings,  think  what  mine  must  be.  Alas  I 
gentlemen,  who  am  I  ? — ^a  young  man  of  little  experience,  unused 
to  the  bar  of  criminal  courts,  and  sinking  under  the  dreadful  con- 
sciousness of  my  defects.  I  have,  however,  this  consolation,  that  no 
ignorance  nor  inattention  on  my  part  can  possibly  prevent  you  from 
seeing,  under  the  direction  of  the  Judges,  that  the  Crown  has 
established  no  case  of  treason. 

Gentlemen,  I  did  expect  that  the  Attorney-General,  in  opening 
a  great  and  solemn  state  prosecution,  would  have  at  least  indulged 
the  advocates  for  the  prisoner  with  his  notions  on  the  law,  as 
applied  to  the  case  before  you,  in  less  general  terms.  It  is  very 
common  indeed,  in  little  civil  actions,  to  make  such  obscure  intro- 
ductions by  way  of  tmp ;  but  in  criminal  cases,  it  is  unusual  and 
unbecoming ;  because  the  right  of  the  Crown  to  reply,  even  where 
no  witnesses  are  called  by  the  prisoner,  gives  it  thereby  the  advan- 
tage of  replying,  without  having  given  scope  for  observations  on  the 
principles  of  the  opening,  with  which  the  reply  must  be  consistent 

One  observation  he  has,  however,  made  on  the  subject,  in  the 
truth  of  which  I  heartily  concur — viz.,  that  the  crime  of  which  the 
noble  person  at  your  bar  stands  accused  is  the  very  highest  and 
most  airocioua  that  a  member  of  civil  life  can  possibly  commit ; 
because  it  is  not,  like  all  other  crimes,  merely  an  injury  to  society 
from  the  breach  of  some  of  its  reciprocal  relations,  but  is  au 
attempt  to  utterly  dissolve  and  destroy  society  cdtogetJier. 

In  nothing,  therefore,  is  the  wisdom  and  justice  of  our  laws  so 
strongly  and  eminently  manifested,  as  in  the  rigidy  accurate, 
cautious^  eamlioit^  unequivocal  definition  of  what  shall  constituto 
this  high  offence ;  for,  high  treason  consisting  in  the  breach  ami 
dissolution  of  that  allegiance  which  binds  society  together,  if  it 
were  left  ambiguous,  uncertain,  or  undefined,  all  the  other  laws 
established  for  the  personal  security  of  the  subject  woidd  be  utterly 
useless ;  since  this  offence,  which,  from  its  nature,  is  so  capable  of 
being  created  and  judged  of  by  rules  of  political  expediency  on  the 
spur  of  the  occasion,  would  be  a  rod  at  will  to  bruise  the  most 
virtuous  members  of  the  community,  whenever  virtue  might 
become  troublesome  or  obnoxious  to  a  bad  Government. 

Injuries  to  the  persons  and  properties  of  our  neighbours,  con- 
sidered as  individuals,  which  are  the  subjects  of  all  other  criminal 
prosecutions,  are  not  only  capable  of  greater  precision,  but  the 
powers  of  the  state  can  be  but  rarely  interested  in  straining  them 
beyond  their  legal  interpretation  ;  but  if  treason^where  the  Oovem- 
ment  itself  is  directly  offended,  were  left  to  the  judgment  of  its 
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miuisters,  i?ilIioiit  any  bonndaries, — nay,  without  the  most  hroady 
dialinci^  and  inviolaUe  boundaries  marked  out  by  law, — there  could 
be  no  public  freedom,  and  the  condition  of  an  Englishman  would 
be  no  better  than  a  slave's  at  the  foot  of  a  sultan  ;  since  there  is 
little  difference  whether  a  man  dies  by  the  stroke  of  a  sabro,  witli^ 
out  the  forms  of  a  trial,  or  by  the  most  pom|x>us  ceremonies 
of  justice,  if  the  crime  could  be  made  at  pleasure  by  the  state  to  fit 
the  fact  tliat  was  to  be  tried. 

Would  to  Gh>d,  gentlemen  of  the  jury,  that  this  were  an  observa- 
tion of  theory  alone,  and  that  the  page  of  our  history  was  not  blotted 
with  so  many  melancholy,  disgraceful  proofs  of  its  truth  ;  but  these 
proofs,  melancholy  and  disgraceful  as  they  are,  have  become  glori- 
ous monuments  of  the  wisdom  of  our  fath^s,  and  ought  to  be  a 
theme  of  rejoicing  and  emulation  to  us.  For  from  tlie  mischief 
constantly  arising  to  the  state  from  every  extension  of  the  ancient 
law  of  treason,  the  ancient  law  of  treason  has  been  always  restored, 
and  the  constitution  at  different  periods  washed  clean,  though,  un- 
happily, with  the  blood  of  oppressed  and  innocent  men. 

When  I  speak  of  the  ancient  law  of  treason,  I  mean  the  venerable 
statute  of  King  Edward  III.,  on  which  the  indictment  you  are  now 
trying  is  framed, — a  statute  made,  as  its  preamble  sets  forth,  for 
the  more  precise  definition  of  this  crime,  which  had  not,  by  the 
common  law,  been  sufficiently  explained ;  and  consisting  of  different 
and  distinct  members,  the  plain  wMxtended  letter  of  which  was 
thonght  to  be  a  sufficient  protection  to  the  person  and  honour  of 
the  Sovereign,  and  an  adequate  security  to  the  laws  committed  to 
his  execution.  I  shall  mention  only  two  of  the  number,  the  others 
not  being  in  the  remotest  degree  applicable  to  the  present  accusation. 

To  compass  or  imagine  tlie  death  of  the  King  ;  such  imagination, 
or  purpose  of  the  mind  (visible  only  to  its  great  Author),  being 
manifested  by  some  open  act ;  an  institution  obviously  directed,  not 
only  to  the  security  of  his  natural  pei-son,  but  to  the  stability  of  the 
Grovernment,  the  life  of  the  prince  being  so  interwoven  with  -the 
constitution  of  the  state  that  an  attempt  to  destroy  the  one  is  justly 
held  to  be  a  rebellious  conspiracy  against  the  other. 

Secondly,  which  is  the  crime  charged  in  the  indictment,  To  levy 
WOT  against  him  in  his  realm  ; — a  term  that  one  would  think  could 
require  no  explanation,  nor  admit  of  any  ambiguous  construction 
amongst  men  who  are  willing  to  read  laws  according  to  the  plain 
signification  of  the  language  in  which  they  are  written,  but  which 
has  nevertheless  been  an  abundant  source  of  that  constructive  cavil 
which  this  sacred  and  valuable  Act  was  made  expressly  to  prevent 
The  read  meaning  of  this  branch  of  it — ^as  it  is  bottomed  in  policy, 
reason,  and  justice,  as  it  is  ordained  in  plain,  unambiguous  words, 
as  it  is  confirmed  by  the  precedents  of  justice,  and  illustrated  by  the 
writings  of  the  great  lights  of  the  law,  in  different  ages  of  our  his- 
tory— I  shall,  before  I  sit  down,  impress  upon  your  minds  as  a  safe. 


54       SPEECH  FOR  LORD  GEORGE  GORDON. 

nnerring  standard  by  which  to  measare  the  evidence  you  have  heard. 
At  present,  I  shall  only  say  that,  far  and  wide  as  judicial  decisions 
have  strained  the  construction  of  levying  war  beyond  the  warrant 
of  the  statute,  to  the  discontent  of  some  of  the  greatest  ornament4s 
of  the  profession,  they  hurt  not  me.  As  a  citizen,  I  may  disapprove 
of  them ;  but  as  advocate  for  the  noble  person  at  your  bar,  I  need 
not  impeach  their  authority,  because  none  of  them  have  said  more 
than  this :  that  war  may  be  levied  against  the  King  in  his  realm, 
not  only  by  an  insurrection  to  change  or  to  destroy  the  fundamental 
constitution  of  the  Government  itself  by  rebellious  war,  but,  by  the 
same  war,  to  endeavour  to  suppress  the  execution  of  the  laws  it  has 
enacted,  or  to  violate  and  overbear  the  protection  they  a£ford,  not 
to  individuals  (which  is  a  private  wrong),  but  to  any  general  clasn 
or  description  of  the  community,  by  pbeheditated  open  acts  of 

YIOLENOE,  HOSTILITY,  AND  FORCE. 

Gentlemen,  I  repeat  these  words,  and  call  solemnly  on  the  Judges 
to  attend  to  what  I  say,  and  to  contradict  me  if  I  mistake  the  law : 

BY  FBBMBDITATED  OPEN  ACTS  OF  VIOLENCE,  HOSTILITY,  AND  FOBCE  ; 

nothing  equivocal ;  nothing  ambiguous ;  no  intimidations,  or  over- 
jiwings,  which  signify  nothing  precise  or  certain,  because  what 
frightens  one  man,  or  set  of  men,  may  have  no  effect  upon  another ; 
but  that  which  compels  and  coerces  ;  open  violence  and  force. 

Gentlemen,  this  is  not  only  the  whole  text ;  but  I  submit  it  to 
the  learned  Judges,  under  whose  correction  I  am  happy  to  speak, 
an  accurate  explanation  of  the  statute  of  treason,  as  far  as  it  relates 
to  the  present  subject,  taken  in  its  utmost  extent  of  judicial  con- 
struction, and  which  you  cannot  but  see,  not  only  in  its  letter,  but 
in  its  most  strained  signification,  is  confined  to  acts  which  tmmedv' 
aiely,  openly,  and  unamhiguoualy  strike  at  the  very  root  and  being 
of  government,  and  not  to  any  other  offences,  however  injurious  to 
its  peace. 

Such  were  the  boundaries  of  high  treason  marked  out  in  the  reign 
of  Edward  III. ;  and  as  often  as  the  vices  of  bad  princes,  assisted 
by  weak  submissive  parliaments,  extended  state  offences  beyond  the 
strict  letter  of  that  Act,  so  often  the  virtue  of  better  princes  and 
wiser  parliaments  brought  them  back  again. 

A  long  list  of  new  treasons,  accumulated  in  the  wretched  reign 
of  Bichard  II.,  from  which  (to  use  the  language  of  the  Act  that 
repealed  them)  ''  no  man  knew  what  to  do  or  say  for  doubt  of  the 

f)ains  of  death,"  were  swept  away  in  the  first  year  of  Henry  IV., 
lis  successor  ;  and  many  more,  which  had  again  sprung  up  in  the 
following  distracted  arbitraiy  reigns,  putting  tumults  and  riots  on 
a  footing  with  armed  rebellion  were  again  levelled  in  the  first  year 
of  Queen  Mary,  and  the  statute  of  Edward  made  once  more  the 
standard  of  treasona  The  Acts,  indeed,  for  securing  his  present 
Majesty's  illustrious  house  from  the  machinations  of  those  very 
Papists  who  are  noto  so  highly  in  favour^  have  since  that  time 
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Welded  to  the  list ;  but  these  not  being  applicable  to  the  present  case, 
the  ancient  statute  is  still  our  only  guide,  which  is  so  plain  and 
simple  in  its  object,  so  explicit  and  correct  in  its  terms,  as  to  leave 
no  room  for  intrinsic  error ;  and  the  wisdom  of  its  authors  has  shut 
the  door  against  all  extension  of  its  plain  letter;  declaring  in  the 
very  body  of  the  Act  itself,  that  nothing  out  of  that  plain  letter 
should  be  brought  within  the  pale  of  treason  by  inference  or  con- 
struction ;  but  that,  if  any  such  cases  happened,  they  should  be 
referred  to  the  Parliament      . 

This  wise  restriction  has  been  the  subject  of  much  just  eulogiutn 
by  all  the  most  celebrated  writers  on  the  criminal  law  of  England. 
Lord  Coke  says/' The  Parliament  that  made  it  was  on  that  account 
csilled  Benedictum  or  Blessed ;"  and  the  learned  and  virtuous  Judge 
Hale,  a  bitter  enemy  and  opposer  of  constructive  treasons,  speaks 
of  this  sacred  institution  with  that  enthusiasm  which  it  cannot  but 
inspire  in  the  breast  of  every  lover  of  the  just  privileges  of  mankind. 

Gentlemen,  in  these  mild  days,  when  juries  are  so  free  and 
judges. 60  independent,  perhaps  all  these  observations  might  have 
been  spared  as  unnecessary ;  but  they  can  do  no  harm ;  and  this 
history  of  treason,  so  honourable  to  England,  cannot  (even  imi)er- 
fectly  as  I  have  given  it)  be  unpleasant  to  Englishmen.  At  all 
events,  it  cannot  be  thought  an  inapplicable  introduction  to  saying 
that  Lord  George  Gordon,  who  stands  before  you  indicted  for  that 
crime,  is  not,  cannot  be  guilty  of  it,  unless  he  has  levied  war  against 
the  King  in  his  realm,  contrary  to  the  plain  letter,  spirit,  and  inten- 
tion of  the  Act  of  25th  Edward  III. ;  to  be  extended  by  no  new  or 
ooca^ioncU  constructions;  to  be  strained  by  no  funded  aiicdogies; 
to  be  measured  by  no  rules  0/ political  eaypediency  ;  to  be  judged  of 
by  no  theory ;  to  be  determined  by  the  wisdom  of  no  individual, 
however  wise — btU  to  be  expounded  by  the  simple  genuine  letter 
of  the  law. 

Gentlemen,  the  only  overt  act  charged  in  the  indictment  is — the 
asi^mbling  the  multitude,  which  we  all  of  us  remember  went  up 
with  the  })etition  of  the  Associated  Protestants  on  the  second  day  of 
last  June  ;  and  in  addressing  myself  to  a  huranne  and  sensible  jury 
of  Englishmen,  sitting  in  judgment  on  the  life  of  a  fellow-citizen, 
more  especially  under  the  direction  of  a  Court  so  filled  as  this  is,  I 
tnist  I  need  not  remind  you  that  the  purposes  of  that  multitude,  as 
originally  assembled  on  that  day,  ana  the  purposes  and  acts  of  him 
who  assembled  them,  are  the  sole  objects  of  investigation ;  and  that 
all  the  dismal  consequences  which  followed,  and  which  naturally 
link  themselves  with  this  subject  in  the  firmest  minds,  must  be 
altogether  cut  off  and  abstracted  from  your  attention,— /wr^/tcr 
(Hon  the  evidence  toarrants  their  admission.  Indeed,  if  tiie  evi- 
dence had  been  coextensive  with  these  consequences, — if  it  had 
l)een  proved  that  the  same  multitude,  under  tJie  direction  of  Lord 
George  Gordon,  had  afterwards  attacked  the  bank,  broke  open  the 
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priBOQs,  and  set  London  in  a  conflagration, — I  should  not  now  be 
addressing  you.  Do  me  the  justice  to  believe  that  I  am  neither  so 
foolish  as  to  imagine  I  could  have  defended  him,  nor  so  profligate 
lis  to  wish  it,  if  I  could.  But  when  it  has  appeared,  not  only  by  the 
evidence  in  the  cause,  but  by  the  evidence  of  the  thing  itself, — 

BY  THE  ISSUES  OF  LIFE,   WHICH  MAT  BE  CALLED  THE  KVIDENCS  OF 

Heaven,  that  these  dreadful  events  were  either  entirely  unconnected 
with  the  assembling  of  that  multitude  to  attend  the  petition  of  the 
Protestants,  or,  at  the  very  worst,  the  unforeseen,  undesigned, 
imabetted,  and  deeply  regretted  consequences  of  it,  I  confess  the 
seriousness  and  solemnity  of  this  trial  sink  and  dwindle  away. 
Only  abstract  from  your  minds  all  that  misfortune,  accident,  and 
tlie  wickedness  of  others  have  brought  upon  the  scene, — ^and  the 
cause  requires  no  advocate.  When  I  say  that  it  requires  no  advo- 
cate, I  mean  that  it  requires^  no  argument  to  screen  it  from  the 
guilt  Qiirea^on,  For  though  I  am  i)erfectly  convinced  of  the  purity 
of  my  noble  friend's  intentions,  yet  I  am  not  bound  to  defend  his 
]>rudence,  nor  to  set  it  up  as  a  pattern  for  imitation ;  since  you  are 
not  trying  him  for  imprudence,  for  indiscreet  zeal,  or  for  want  of 
foresight  and  precaution, — but  for  a  deliberate  and  malicious  pre- 
determination to  overpower  the  laws  and  government  of  his  country, 

by  HOSTILE,  BEBELLIOUS  FORCE. 

The  indictment,  therefore,  first  charges  that  the  multitude, 
assembled  on  the  2d  of  June,  ''  were  armed  and  aerated  in  a 
WARLIKE  manner:"  whicli  indeed,  if  it  had  omitted  to  charge,  we 
should  not  have  troubled  you  with  any  defence  at  all,  because  no 
judgment  could  have  been  given  on  so  defective  an  indictment ;  for 
the  statute  never  meant  to  put  an  unarmed  assembly  of  citizens  on 
a  footing  with  armed  rebellion ;  and  the  crime,  whatever  it  is,  must 
always  appear  on  the  record  to  warrant  the  judgment  of  the  Court 

It  is  certtiinly  true,  that  it  has  been  held  to  be  matter  of  evidence, 
and  dependent  on  circumstances,  what  numbers,  or  species  of  equip- 
ment and  order,  though  not  the  regular  equipment  and  order  of 
soldiers,  shall  constitute  an  army  so  as  to  maintain  the  averment  in 
the  indictment  of  a  warlike  array;  and  likewise,  what  kinds  of 
violence,  though  not  pointed  nt  the  King's  person,  or  the  existence 
of  the  Government,  shall  be  construed  to  be  war  against  the  King. 
But  as  it  has  never  yet  been  maintained  in  argument  in  any  court 
of  the  kingdom,  or  even  speculated  ui)on  in  theory,  that  a  multi- 
tude, without  either  weapons  offensive  or  defensive  of  any  sort  or 
kind,  and  yet  not  supplying  the  want  of  them  by  such  acts  of  vio- 
lence as  multitudes  sufficiently  gi'eat  can  achieve  without  them, 
was  a  hostile  army  within  the  statute ; — ^as  it  has  never  been 
asserted  by  the  wildest  adventurer  in  constructive  treason,  that  a 
multitude, — ^armed  with  nothing, — threatening  nothing, — and  doing 
nothing,  was  an  army  levying  war  ;  I  am  entitled  to  say,  that  the 
evidence  does  not  8up{)ort  the  first  charge  in  the  indictment;  but 
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tliat;  on  the  contrary,  it  is  manifestly  false ; — false  in  the  knowledge 
of  Uie  Crown,  which  prosecutes  it, — false  in  the  knowledge  of  eveiy 
man  in  London  who  was  not  bedridden  on  Friday  the  2d  of  June, 
and  who  saw  the  peaceable  demeanour  of  the  Associated  Protestants. 
But  you  will  hear,  no  doubt,  from  the  Solicitor-General  {/or  they 
have  saved  aU  their  intelligence  for  the  reply)  that  fury  supplies 
}iimA— Juror  arma  miniatrcU; — and  the  case  of  Damaree  will,  I 
snppose,  be  referred  to,  where  the  people  assembled  had  no  ban- 
ners or  arms,  but  only  clubs  and  bludgeons :  yet  the  ringleader, 
who  led  them  on  to  mischief,  was  adjudged  to  be  guilty  of  high 
treason  for  levying  war.  This  judgment  it  is  not  my  pui']>ose  to 
impeach,  for  1  have  no  time  for  digression  to  {mints  tliat  do  not 
press  upon  me.  In  the  case  of  Damaree,  the  mob,  though  not 
rq^Iarly  armed,  were  provided  with  such  weapons  as  best  suited 
tlieir  mischievous  designs : — their  designs  were,  besides,  open  and 
avowed,  and  all  the  mischief  was  done  that  could  have  been  accom- 
plished, if  they  had  been  in  the  completest  aimour.  They  burnt 
dissenting  meeting-houses  protected  by  law,  and  Damaree  was  taken 
at  their  head,  in  flagrante  delicto,  with  a  torch  in  his  hand,  not  only 
in  the  very  act  of  destroying  one  of  them,  but  leading  on  his  fol- 
lowers in  person^  to  the  avotoed  destruction  of  all  the  rest  There 
could  therefore  be  no  doubt  of  his  purpose  and  intention,  nor  any 
great  doubt  that  the  perpetration  of  such  purpose  was,  from  its 
generality^  high  treason,  if  perpetrated  by  such  a  force  as  distin- 
guishes a  felonious  riot  from  a  treasonable  levying  of  war.  The 
principal  doubt,  therefore,  in  that  case  was,  whether  such  an  un- 
armed riotous  force  was  war,  within  the  meaning  of  the  statute ; 
and  on  that  point  very  learned  men  have  differed;  nor  shall  I 
attempt  to  decide  between  them,  because  in  this  one  {x^iut  they  all 
agree.  Gentlemen^  I  beseech  you  to  attend  to  me  here.  I  say  on 
this  point  tliey  all  agree ;  tiiat  it  is  the  ihtsntion  0/  assembling 
them,  which  forms  the  guilt  of  treason.  I  will  give  it  you  in 
the  words  of  high  authority,  the  learned  Foster;  whose  private 
opinions  will,  no  doubt,  be  pressed  upon  you  as  doctrine  and  law, 
and  which,  if  taken  together,  as  all  opinions  ought  to  be,  and 
not  extracted  in  smuggled  sentences  to  serve  a  shallow  trick,  I  am 
contented  to  consider  as  authority. 

That  great  judge,  immediately  after  supporting  Uie  case  of 
Damaree  as  a  levying  war  within  the  statute,  against  the  opinion 
of  Hale  in  a  similar  case,  viz.,  the  destruction  of  bawdy-houses, 
which  happened  in  his  time,  says,  '^  The  true  criterion,  tlierefore, 
seems  to  be — quo  animo  did  the  parties  assemble  f — with  whai 
inieRticn  did  they  meet  f  " 

On  that  issue,  then,  by  which  I  am  supported  by  the  whole  body 
of  t)i6  criminal  law  of  England,— concerning  which  there  are  no 
practical  precedents  of  the  courts  that  clash,  nor  even  abstract 
opiuions  of  the  closet  that  differ, — I  come  forth  with  boldness  to 
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meet  the  Crown ;  for  even  Btipposing  that  peaceable  niultitade, — 
though  not  hostilely  armyed,  —  though  without  one  species  of 
weapon  atnong  them, — though  assembled  without  plot  or  disguiBO 
by  a  public  advertisementi  exhorting,  nay,  commanding  peace,  and 
inviting  the  magistrates  to  be  present  to  restore  it,  if  broken, — 
though  composed  of  thousands  who  are  now  standiug  around  you, 
unimpeached  and  unreproved,  yet  who  are  all  principals  in  treason, 
if  such  assembly  was  treason ;  supposing,  I  say,  this  multitude  to 
be  nevertheless  an  army  within  the  statute,  still  the  great  question 
would  remain  behind,  on  which  the  guilt  or  innocence  of  the 
nccused  must  singly  depend,  and  which  it  is  your  exclusive  pro- 
vince to  determine — ^namely,  whether  they  were  assembled  by  my 
noble  client  for  the  traitorotM  purpose  charged  in  the  indictment  t 
For  war  must  not  only  be  levied,  but  it  must  be  levied  against  the 
King  in  his  realm — t.^.,  either  directly  against  his  person  to  alter 
the  constitution  of  the  Government  of  which  he  is  the  head,  or  to 
suppress  the  laws  committed  to  his  execution,  bt  rbbellious 
FORCE.  You  must  find  that  Lord  George  Gordon  assembled  these 
men  with  that  traitorous  intention.  You  must  find  not  merely  a 
riotous  illegal  petitioning^ — not  a  tumultuous,  indecent  importunity 
to  influence  Parliament, — not  the  compulsion  of  motive,  from  seeing 
so  great  a  body  of  people  united  in  sentiment  and  clamorous  sup- 
plication,— BUT  THK  ABSOLUTK,  UNEQaiVOCAL  COMPULSION  OF  FORGE 
FROM  THE  HOSTILE  ACTS  OF  NUMBERS  UNITED  IN  REBELLIOUS  CON- 
tSPIRACY  AND  ARMS. 

This  is  the  issue  you  are  to  try ;  for  crimes  of  all  denominations 
consist  wholly  in  the  purpose  of  the  human  will  producing  the  act : 
Actus  non  faeit  reum  nisi  mens  sit  rea.  The  act  does  not  consti- 
tute guilt,  unless  the  mind  be  guilty.  This  is  the  great  text  from 
which  the  whole  moral  of  penal  justice  is  deduced :  it  stands  at  the 
top  of  the  criminal  page  throughout  all  the  volumes  of  our  humane 
and  sensible  laws ;  and  Lord  Chief- Justice  Coke,  whose  chapter  on 
this  crime  is  the  most  authoritative  and  masterly  of  all  his  valuable 
works,  ends  almost  every  sentence  with  an  emphatical  repetition 
of  it. 

The  indictment  must  charge  an  open  act,  because  the  purpose 
of  the  mind,  which  is  the  object  of  trial,  can  only  be  known  by 
actions ;  or,  again  to  use  the  words  of  Foster,  who  has  ably  and 
accurately  expressed  it,  "  The  traitorous  purpose  is  the  treason,  the 
overt  act,  the  means  made  use  of  to  effectuate  the  intentions  of  the 
heart."  But  why  should  I  borrow  the  language  of  Foster,  or  of 
any  other  man,  when  the  language  of  the  indictment  itself  is  lying 
before  our  eyes  ?  What  does  it  say  ?  Does  it  directly  charge  the 
overt  act  as  in  itself  constituting  the  crime  ?  No.  It  charges  that 
the  prisoner  '^  maliciously  and  traitorously  did  compass^  imagine^ 
and  intend  to  raise  and  levy  war  and  rebellion  against  the  King  ;  " 
this  is  the  malice-prepense  of  treason;  and  that  to  fulfil  and  bring  to 
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effect  9uch  traitorous  compassings  and  intentions^  be  did,  on  tlie  day 
mentioned  in  the  indictment,  actually  assemble  them,  and  levy  war 
and  rebellion  against  the  King.  Thus  the  law,  which  is  made  to 
correct  and  punish  the  wickedness  of  the  heart,  and  not  the  un- 
conscious deeds  of  the  body,  goes  up  to  the  fountain  of  human 
agency,  and  arraigns  the  lurking  mischief  of  the  soul,  dragging  it 
to  light  by  the  evidence  of  open  acts.  The  hostile  mind  is  the 
crime;  and,  therefore,  uuless  the  matters  which  are  iu  evidence 
before  you  do,  beyond  all  doubt  or  possibility  of  error,  convince  you 
tiiat  the  prisoner  is  a  determined  traitor  in  his  heart,  he  is  not  guilt3\ 

It  is  the  same  principle  w)iich  creates  all  the  various  degrees  of 
liomicide,  from  that  which  is  excusable  to  the  malignant  guilt  of 
murder.  The  fact  is  the  same  in  all ;  the  death  of  the  man  is  the 
imputed  crime;  but  the  intention  makes  all  the  difference;  and 
lie  who  killed  him  is  pronounced  a  murderer,  a  single  felon,  or 
only  an  unfortunate  man,  as  the  circumstances  by  which  his  mind 
18  deciphered  to  the  jury  show  it  to  have  been  cankered  by 
deliberate  wickedness  or  stirred  up  by  sudden  passions. 

Here  an  immense  multitude  was,  beyond  all  doubt,  assembled 
on  the  2d  of  June ;  but  whether  he  that  assembled  them  be  guilty 
of  high  treason,  of  a  high  misdemeanour,  or  only  of  a  breach  of  the 
Act  of  King  Charles  II.  against  tumultuous  petitioning  (if  such 
an  Act  still  exists),  depends  wholly  upon  the  evidence  of  his  pur- 
]K)8e  in  assembling  them,  to  be  gathered  by  you,  and  by  you  aione, 
from  the  whole  tenor  of  his  conduct ;  and  to  be  gathered,  not  by 
inference  or  probability,  or  reasonable  presumption,  but  in  the 
words  of  the  Act,  provaMy;  that  is,  in  the  full  unerring  force  of 
demonstration.  You  are  called  upon  your  oaths  to  say,  not 
whether  Lord  George  Gknrdon  assembled  the  multitudes  in  the 
]ilace  charged  in  the  indictment,  for  that  is  not  denied  ;  but 
whether  it  appears  by  the  facts  produced  in  evidence  for  the  Grown, 
when  confronted  with  the  proofs  which  we  have  laid  before  you, 
that  he  assembled  them  in  hostile  array,  and  vdth  a  hostile  mind, 
to  take  the  laws  into  his  oton  liands  by  main  force,  and  to  dissolve 
tite  constitution  of  the  Government  unless  his  petition  should  be 
listened  to  by  Parliamsnt 

That  it  is  your  exclusive  province  to  determine.  The  Court 
can  only  tell  you  what  acts  the  law,  in  its  general  theory,  holds  to 
lie  high  treason,  on  the  general  assumption  that  such  acts  proceed 
from  traitorous  piu*poses :  but  they  must  leave  it  to  your  decision, 
and  to  yours  alone,  whether  the  acts  proved  appear,  in  the  present 
instance,  under  all  the  circumstances,  to  have  arisen  from  the 
causes  which  form  the  essence  of  this  high  crime. 

Gentlemen,  you  have  now  heard  the  law  of  treason  :  firat,  in  the 
alwtract,  and  secondly,  as  it  applies  to  the  general  features  of  the 
case :  and  yon  have  heard  it  with  as  much  sincerity  ns  if  I  had 
addressed  you  upon  my  oath  from  the  bench  where  the  Judges  sit. 
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I  declare  to  you  solemnly,  in  the  pi-esence  of  that  great  Being  at 
whose  bar  we  must  all  hereafter  appear,  that  I  have  used  no  one 
art  of  an  advocate,  but  have  acted  the  plain  una£fected  part  of  a 
Christian  man  instructing  the  consciences  of  his  fellow-citizens  to 
do  justice.  If  I  have  deceived  you  on  the  subject,  I  am  myself 
deceived  ;  and  if  I  am  misled  through  ignorance,  my  ignorance  is 
incurable,  for  I  have  spared  no  pains  to  understand  it. 

I  am  not  stiff  in  opinions ;  but  before  I  change  any  one  of  those 
that  I  have  given  you  to-day,  I  must  see  some  direct  monument  of 
justice  that  contradicts  them :  for  the  law  of  England  pays  no 
respect  to  theories,  however  ingenious,  or  to  authors,  however 
wise;  and  therefore,  unless  you  hear  me  refuted  by  a  series  of 
direct  precedents,  and  not  by  vague  doctrine,  if  you  wish  to  sleep 
in  peace,  follow  me. 

And  now  the  most  important  part  of  our  task  begins — namely, 
the  application  of  the  evidence  to  the  doctrines  I  have  laid  down  ; 
for  trial  is  nothing  more  than  the  reference  of  facts  to  a  certain 
rule  of  action,  and  a  long  recapitulation  of  them  only  serves  to 
distract  and  perplex  the  memory,  without  enlightening  the  judg- 
ment, unless  the  great  standard  principle  by  which  they  are 
to  be  measured  is  fixed  and  rooted  in  the  mind.  When  that  is 
done  (which  I  am  confident  has  been  done  by  you),  everything 
worthy  of  observation  fails  naturally  into  its  place,  and  the  result 
is  safe  and  certain. 

Gentlemen,  it  is  already  in  proof  before  you  (indeed,  it  is  now  a 
matter  of  history),  that  an  Act  of  Parliament  passed  in  the  session 
of  1778,  for  the  repeal  of  certain  restrictions  which  the  policy  of 
our  ancestors  had  imposed  upon  the  Soman  Catholic  religion,  to 
prevent  its  extension,  and  to  render  its  limited  toleration  harmless  ; 
restrictions  imposed,  not  because  our  ancestors  took  upon  them  to 
pi-onounce  that  faith  to  be  offensive  to  God,  but  because  it  was 
incompatible  with  good  faith  to  man ;  being  utterly  inconsistent 
with  allegiance  to  a  Protestant  Government,  from  their  oaths  and 
obligations,  to  which  it  gave  them  not  only  a  release,  but  a  crown 
of  glory  as  the  reward  of  treachery  and  treason. 

It  was  indeed  with  astonishment  that  I  heard  the  Attorney- 
General  stigmatise  those  wise  regulations  of  our  patriot  ancestors 
with  the  title  of  factious  and  cruel  impositions  on  the  consciences 
and  liberties  of  their  fellow-citizens.  Gentlemen,  they  were  (xt  the 
time  wise  and  salutary  regulations;  regulations  to  which  this 
coimtry  owes  its  freedom,  and  His  Majesty  his  crown, — ^a  crown 
which  he  wears  under  the  strict  entail  of  professing  and  protecting 
that  religion  which  they  were  made  to  i*epress ;  and  which  I  know 
my  noble  friend  at  the  bar  joins  with  me,  and  with  all  good  men, 
in  wishing  that  he  and  his  posterity  may  wear  for  ever. 

It  is  not  my  purpose  to  recall  to  your  minds  the  fatal  effects 
which  bigotry  has  in  former  days  produced  in  this  island.    I  will 
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not  follow  the  example  the  Crown  has  set  me,  by  making  an  attack 
on  your  paieions  on  mibjects  foreign  to  the  object  before  yon ;  I 
will  not  call  your  attention  from  those  flames,  kindled  by  a  villain* 
oos  banditti  (which  they  have  thought  fit,  in  defiance  of  evidence, 
to  introdnce),  by  bringing  before  your  eyes  the  more  cruel  flames 
in  which  the  bodies  of  our  expiring,  meek,  patient,  Christian 
fathers  were,  little  more  than  a  century  ago,  consuming  in  Smith- 
field.  I  will  not  call  up  from  the  graves  of  martyrs  all  the  precious 
lioly  blood  that  has  been  spilt  in  this  land  to  save  its  established 
Clovemment  and  its  reformed  religion  from  the  secret  villany  and 
the  open  force  of  Papists.  The  cause  does  not  stand  in  need  even  of 
such  honest  arts ;  and  I  feel  my  heart  too  big  voluntarily  to  recite 
such  scenes  when  I  reflect  that  some  of  my  own,  and  my  best  and 
dearest  progenitors,  from  whom  I  glory  to  be  descended,  ended 
their  innocent  lives  in  prison  and  in  exile,  only  because  they  were 
Protestants. 

Gentlemen,  whether  the  great  lights  of  science  and  of  commerce, 
which,  since  those  disgraceful  times,  have  illuminated  Europe,  may, 
by  dispelling  these  shocking  prejudices,  have  rendered  the  Papists 
of  this  day  as  safe  and  trusty  subjects  as  those  who  conform  to  the 
national  religion  established  by  law,  I  shall  not  take  upon  me  to 
determine.     It  is  wholly  unconnected  with  the  present  inquiry.     We 
are  not  trying  a  question  either  of  divinity  or  civil  policy ;  and  I 
shall  therefore  not  enter  at  all  into  the  motives  or  merits  of  the  Act 
that  produced  the  Protestant  petition  to  Parliament.     It  was  cer- 
tainly introduced  by  persons  who  cannot  be  named  by  any  good 
citizen  without  affection  and  respect     But  this  I  will  say,  without 
fear  of  contradiction,  that  it  was  sudden  and  unexpected ;  that  it 
passed  with  uncommon  precipitation,  considering  the  magnitude  of 
the  object ;  that  it  underwent  no  discussion  ;  and  that  the  heads  of 
the  Church,  the  constitutional  guardians  of  the  national  religion, 
were  never  consulted  upon  it.     Under  such  circumstances,  it  is  no 
wonder  that  many  sincere  Protestants  were  alarmed ;  and  they  hnd 
a  right  to  spread  their  apprehensions.    It  is  the  privilege  and  the 
duly  of  all  the  subjects  of  England  to  watch  over  their  religious 
and  civil  liberties,  and  to  approach  either  their  representatives  or 
the  throne  with  their  fears  and  their  complaints — a  privilege 
which  has  been  bought  with  the  dearest  blood  of  our  ancestors, 
and  which  is  confirmed  to  us  by  law  as  our  ancient  birthright  and 
inheritance. 

Soon  after  the  repeal  of  the  Act,  the  Protestant  Association 
liegun,  and  from  small  beginnings  extended  over  England  and 
Scotland.  A  deed  of  association  was  signed,  by  all  legal  means  to 
oppose  the  growth  of  Popery :  and  which  of  the  advocates  for  the 
Crown  will  stand  up  and  say  that  such  an  union  was  illegal? 
Their  union  was  perfectly  constitutional ;  there  was  no  obligation 
of  secresy;  their  transactions  were  all  public;  a  committee  was 


62       SPEECH  FOR  LORD  GEORGE  GORDON, 

appointed  for  regularity  and  correspondence;  and  circular  letters 
were  sent  to  all  the  dignitaries  of  the  Church,  inviting  them  to  join 
with  them  in  the  protection  of  the  national  religion. 

All  this  happened  before  Lord  George  Grordon  was  a  member  of, 
or  the  most  distantly  connected  with  it;  for  it  was  not  till  No- 
vember 1779  that  the  London  Association  made  him  an  offer  of 
titeir  chair,  by  a  unanimous  resolution  communicated  to  liim, 
unsought  and  unexpected,  in  a  public  letter  signed  by  the  secre- 
tary in  the  name  of  the  whole  body  ;  and  from  that  day  to  the  day 
he  was  committed  to  the  Tower,  I  will  lead  him  by  the  hand  in 
your  view,  that  you  may  see  there  is  no  blame  in  him.  Though 
all  his  behaviour  was  unreserved  and  public,  and  though  watched 
by  wicked  men  for  purposes  of  vengeance,  the  Crown  has  totally 
failed  in  giving  it  such  a  context  as  can  justify,  in  the  mind  of  any 
reasonable  man,  the  conclusion  it  seeks  to  establish. 

This  will  fully  appear  hereafter ;  but  let  us  first  attend  to  the 
evidence  on  the  part  of  the  Crown. 

The  first  witness  to  support  this  prosecution  is — 

William  Hay — a  bankrupt  in  fortune  he  acknowledges  himself 
to  be,  and  I  am  afraid  he  is  a  bankrupt  in  conscience.  Such  a 
scene  of  impudent,  ridiculous  inconsistency  would  have  utterly 
destroyed  his  credibility  in  the  most  trifling  civil  suit;  and  I  am, 
therefore,  almost  ashamed  to  remind  you  of  his  evidence  when  I 
reflect  that  you  will  never  suffer  it  to  glance  across  your  minds  on 
this  solemn  occasion. 

This  man,  whom  I  may  now,  without  offence  or  slander, 
point  out  to  you  as  a  dark  Popish  spy,  who  attended  the  meetings 
of  the  London  Association  to  pervert  their  harmless  purposes, 
conscious  that  the  discovery  of  his  character  would  invalidate  all 
his  testimony,  endeavoured  at  first  to  conceal  the  activity  of  his 
zeal,  by  denying  that  he  had  seen  any  of  the  destructive  scenes 
imputed  to  the  Protestants ;  yet  almost  in  the  same  breath  it  came 
out,  by  his  own  confession,  that  there  was  hardly  a  place,  public  or 
private,  where  riot  had  erected  her  standard,  in  which  he  had  not 
lieen,  nor  a  house,  prison,  or  chapel  that  was  destroyed,  to  the 
demolition  of  which  he  had  not  been  a  witness.  He  was  at  New- 
gate, the  Fleet,  at  Langdale's,  and  at  Colman  Street;  at  the 
Sardinian  Ambassador's,  and  in  Great  Queen  Street,  Lincoln's  Inu 
Fields.  What  took  him  to  Coachmakers'  Hall  ?  He  went  there, 
as  he  told  us,  to  watch  their  proceedings,  because  he  expected  no 
good  from  them  ;  and  to  justify  his  prophecy  of  evil,  he  said,  on  his 
examination  by  the  Crown,  that  as  early  as  December  he  had 
heard  some  alarming  republican  language.  What  language  did  he 
remember?  "Why,  that  the  Lord  Advocate  of  Scotland  was 
called  only  Harbt  Dundas."  Finding  this  too  ridiculous  for  so 
grave  an  occasion,  he  endeavoured  to  put  some  words  about  the 
breach  of  the  King's  coronation  oath  into  the  prisoner's  mouth,- 
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as  proceeding  from  himself,  which  it  is  notorious  he  read  out  of 
an  old  Scotch  book,  published  near  a  century  ago,  on  the  abdication 
of  King  James  IL 

Attend  to  his  cross-examination : — He  was  sure  he  had  seen 
Lord  George  Gordon  at  Greenwood's  room  in  Januiiry  ;  but  wlien 
Mr.  Keuyon,  who  knew  Lord  George  had  never  been  there,  advi8e<I 
him  to  recollect  himself,  he  desired  to  consult  Iiis  notes.  First,  he 
is  |)osilively  sure  from  liis  memory  that  he  had  seen  him  there  : 
then  he  says  he  cannot  trust  his  memory  without  referring  to  his 
papers;  on  looking  at  them,  they  contradict  him;  and  he  then 
confesses  that  he  never  saw  Lord  George  Gordon  at  Greenwood's 
room  in  January,  when  his  note  was  taken,  nor  at  any  other  time. 
But  why  did  he  take  notes  ?  He  said  it  was  because  he  foresiiw 
what  would  happen.  How  fortunate  the  Crown  is,  gentlemen, 
to  have  such  friends  to  collect  evidence  by  anticipation  I  When 
did  he  begin  to  take  notes?  He  said  on  the  21st  of  February, 
which  was  the  first  time  he  had  been  alarmed  at  what  he  had  seen 
and  heard,  although  not  a  minute  before  he  had  been  reading  a 
note  taken  at  Greenwood's  room  in  January,  and  had  sworn  that 
he  attended  their  meetings  from  apprehensions  of  consequences  as 
early  as  December, 

Mr.  Kenyon,  who  now  saw  Iiim  bewildered  in  a  maze  of  false- 
hood, and  suspecting  his  notes  to  have  been  a  villainous  fabrication 
to  give  the  show  of  correctness  to  his  evidence,  attacked  him  with  a 
shrewdness  for  which  he  was  wholly  unprepared.  You  remember 
the  witness  had  said  that  he  always  took  notes  wlien  he  attended 
any  meetings  where  he  expected  their  deliberations  might  be 
attended  with  dangerous  consequences.  ''  CUve  me  one  instance,'' 
says  Mr.  Kenyon,  "  in  ilie  whole  course  of  your  life,  where  you  ever 
took  notes  before,'*  Poor  Mr,  Hay  wa^  thunderstruck  ;  the  swent 
ran  down  his  face,  and  his  countenance  bespoke  despair,  not  recol- 
lection : — "  Sir,  I  must  have  an  instance  ;  tell  me  when  and 
where? "  Gentlemen,  it  was  now  too  late;  some  instance  he  was 
obliged  to  give,  and,  as  it  was  evident  to  everybody  that  he  had 
one  still  to  choose,  I  think  he  might  have*  chosen  a  better.  He 
had  taken  notes  at  the  General  Assembly  of  the  Church  of  Scotland 
six-andrttaenty  years  before.  What !  Did  ha  apprehend  dangerous 
consequences  from  the  deliberations  of  the  p:rave  elders  of  the 
Kirk?  Were  they  levying  war  against  the  King?  At  last,  when 
he  is  called  upon  to  say  to  whom  he  communicated  the  intelli- 
gence he  had  collected,  the  spy  stood  confessed  indeed.  At  first  he 
refused  to  tell,  paying  he  was  his  friend,  and  that  he  was  not 
obliged  to  give  him  up  ;  and  when  forced  at  last  to  speak,  it  came 
out  to  be  Mr,  Butler,  a  gentleman  universally  known,  and  who, 
from  what  I  know  of  him,  I  may  be  sure  never  employed  him  or 
any  other  spy,  because  he  is  a  man  every  way  respectable,  but  who 
i^rtainly  is  not  only  a  Papist,  but  the  person  who  was  employed, 
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in  all  their  prooeedingfl,  to  obtain  tlie  late  indulgences  from 
Parliament.  He  said  Mr.  Butler  was  his  particular  friend,  yet 
)rofe8sed  himself  ignorant  of  his  religion.  I  am  sure  he  could  not 
)e  desired  to  conceal  it ;  Mr.  Butler  makes  no  secret  of  his  religion  ; 
it  is  no  reproach  to  any  man  who  lives  the  life  he  does ;  but  Mr. 
Hay  thought  it  of  moment  to  his  oton  credit  in  the  ctuise,  that  lie 
himself  might  be  thought  a  Protestant,  unconnected  with  Papists, 
and  not  a  Popish  spy. 

So  ambitious,  indeed,  was  the  miscreant  of  being  useful  in  this 
odious  character,  through  every  stage  of  the  cause,  that  after  stay- 
ing a  little  in  St.  George's  Fields,  he  ran  home  to  his  own  house  in 
St.  Dimstan's  Churchyard,  and  got  upon  the  leads,  where  he  swore 
he  saw  the  very  same  man  carrying  iJie  very  same  flag  he  had  seen 
in  the  Fields.  Gentlemen,  whetlier  the  petitioners  employed  the 
same  standard-man  through  the  whole  course  of  their  peaceable 
procession  is  certainly  totally  immaterial  to  the  cause,  but  the  cir- 
cumstance is  material  to  show  the  wickedness  of  the  man.  ''  How/' 
says  Mr.  Kenyon, ''  do  you  know  that  it  was  the  same  person  you 
saw  in  the  Fields?  Were  you  acquainted  with  him?"  "No." 
"  How  then  ?  "  "  Why,  he  looked  like  a  brewer's  servant."  "Like 
a  hreioefi^'s  servant  I  What !  Were  they  not  all  in  their  Sunday 
clothes  ?  "  "  Oh  yes,  they  were  all  in  their  Sunday  clothes." 
"Was  the  man  with  the  flag,  then,  alone  in  the  dress  of  his  trade  ?  " 
"No."  **  Then,  how  do  you  know  he  was  a  brewer's  servant?" 
Poor  Mr,  Hay  ! — nothing  but  sweat  and  confusion  again.  At  last, 
after  a  hesitation  which  everybody  thought  would  have  ended  in 
his  running  out  of  court,  he  said  he  knew  him  to  be  a  brewer's 
servant  because  there  was  something  particular  in  the  cut  of  his 
coat,  the  cut  of  his  breeches,  and  the  cut  of  his  stockings. 

You  see,  gentlemen,  by  what  strange  means  villany  is  sometimes 
detected  ;  perhaps  he  might  have  escaped  from  me,  but  he  sunk 
under  that  shrewdness  and  sagacity  which  ability,  without  long 
habits,  does  not  provide.  Gentlemen,  you  will  not,  I  am  sure,  for- 
get, whenever  you  see  a  man  about  wliose  apparel  there  is  anything 
particular,  to  set  him  down  for  a  brewer's  servant. 

Mr.  Hay  afterwards  went  to  the  lobby  of  the  House  of  Commons. 
What  took  him  there  ?  He  thought  himself  in  danger  ;  and  there- 
fore, says  Mr.  Kenyon,  you  thrust  yourself  vohmtarily  into  the  very 
centre  of  danger.  That  loould  not  do.  Then  he  had  a  particular 
friend,  whom  he  knew  to  be  in  the  lobby,  and  whom  he  apprehended 
to  be  in  danger.  "  Sir,  who  was  that  particular  friend.  Out  with 
it.  Give  us  his  name  instantly."  AU  in  confusion  again.  Not  a 
word  to  say  for  hiTnself  ;  and  the  name  of  this  person,  who  had  the 
honour  of  Mr.  Hay's  friendship^  wiU  probably  remain  a  secret  for 
ever. 

It  may  be  asked,  Are  these  circumstances  material  ?  and  the 
answer  is  obvious.    They  are  material,  because,  when  you  see  a 
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witness  rnnning  into  erery  hole  and  corner  of  falsehood,  and  as  fa-st 
as  he  is  made  to  bolt  out  of  one,  taking  cover  in  another,  you  will 
never  give  credit  to  what  that  man  relates  as  to  any  possible  matter 
which  is  to  affect  the  life  or  reputation  of  a  fellow-citizen  accused 
before  you.  God  forbid  that  you  should.  I  might  therefore  get 
rid  of  ttiis  wretch  altogether,  without  making  a  single  remark  on 
that  part  of  his  testimony  which  bears  upon  the  issue  you  are  try- 
ing; but  the  Crown  shall  have  the  full  benefit  of  it  all.  I  will 
defraud  it  of  nothing  he  has  said.  Notwithstanding  all  his  folly 
and  wickedness,  let  us  for  the  present  take  it  to  be  true,  and  see 
what  it  amounts  to.  What  is  it  he  st^ites  to  have  passed  at  Coach- 
makers'  Hall  ?  That  Lord  George  Gk>rdon  desired  the  multitude 
to  behave  with  unanimity  and  firmness,  as  the  Scotch  had  done. 
Gentlemen,  there  is  no  manner  of  doubt  that  the  Scotch  behaved 
with  unanimity  and  firmness  in  resisting  the  relaxation  of  the  penal 
laws  against  Papists,  and  that  by  that  unanimity  and  firmness  they 
succeeded  ;  but  it  was  by  the  constitutional  unanimity  and  firmnesi) 
of  the  great  body  of  the  people  of  Scotland,  whose  example  Lord 
Greorge  Gordon  recommended,  and  not  by  the  riots  and  burning, 
which  they  attempted  to  prove  had  been  committed  in  Edinburgh 
in  1778. 

I  will  tell  you  myself,  gentlemen,  as  one  of  the  people  of  Scot- 
land, that  there  then  existed,  and  still  exist,  eighty-five  societies  of 
Protestants,  who  have  been,  and  still  are,  uniformly  firm  in  opposing 
every  change  in  that  system  of  laws  established  to  secure  the 
Bevolution ;  and  Parliament  gave  way  in  Scotland  to  their  united 
voice,  and  not  to  the  firebrands  of  the  rabble.  It  is  the  duty  of 
Parliament  to  listen  to  the  voice  of  the  people ;  for  they  are  the 
servants  of  the  people ;  and  when  the  constitution  of  Church  or 
State  is  believed,  whether  truly  or  falsely,  to  be  in  danger,  I  hope 
there  never  will  be  wanting  men  (notwithstanding  the  proceedings 
of  to-day)  to  desire  the  people  to  persevere  and  be  firm.  Gentle- 
men, has  the  Crown  proved  that  the  Protestant  brethren  of  the 
London  Association  fired  the  mass-houses  in  Scotland,  or  acted  in 
rebellious  opposition  to  law,  so  as  to  entitle  it  to  wrest  tlie  prisoner's 
expressions  into  an  excitation  of  rel>elIion  against  the  State,  or  of 
violence  against  the  properties  of  English  Papists,  by  setting  up 
their  firmness  as  an  example  ?  Certainly  not.  They  have  not  even 
proved  the  naked  fact  of  such  violences,  though  such  proof  would 
have  called  for  no  resistance,  since  to  make  it  bear  as  rebellious 
advice  to  the  Protestant  Association  of  London,  it  must  have  been 
first  shown  that  such  acts  had  been  perpetrated  or  encouraged  by 
the  Protestant  societies  in  the  North. 

Who  has  dared  to  say  this  ?  No  man.  The  rabble  in  Scotland 
certainly  did  that  which  has  since  been  done  by  the  rabble  in 
England,  to  the  disgrace  and  reproach  of  both  countries ;  but  in 
neither  country  was  there  found  one  man  of  character  or  condition, 
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of  any  description,  who  abetted  Ruch  enormities,  nor  any  man,  high 
or  low,  of  any  of  the  associated  Protestants  here  or  there,  who  were 
either  convicted,  tried,  or  taken  on  suspicion. 

As  to  what  this  man  heard,  on  the  29th  of  May,  it  was  noticing 
more  than  the  proposition  of  going  up  in  a  body  to  St  George's 
Fields,  to  consider  how  the  petition  should  be  presented,  with  the 
same  exhortations  to  firmness  as  before.  The  resolution  made  on 
the  motion  has  been  read,  and  when  I  come  to  state  the  evidence 
on  the  part  of  my  noble  friend,  I  will  show  you  the  impossibility  of 
supporting  any  criminal  inference  from  what  Mr.  Hay  afterwards 
puts  in  his  mouth  in  the  lobby,  even  taking  it  to  be  true.  I  wish 
here  to  be  accurate  \lQ6k»  on,  a  card  on  which  lie  liad  taken  doion 
his  loorda].  He  says :  "  Lord  George  desired  thera  to  continue 
steadfastly  to  adhere  to  so  good  a  cause  as  theirs  was  ;  promised  to 
persevere  in  it  himself,  and  hoped,  though  there  was  little  expecta- 
tion at  present  from  the  House  of  Commons,  that  they  would  meet 
with  redress  from  therr  mild  and  gracious  Sovereign,  who,  no  doubt, 
would  recommend  it  to  his  Ministers  to  repeal  it."  This  was  all  he 
heard;  and  I  will  show  you  how  this  wicked  man  himself  (if  any 
belief  is  to  be  given  to  him)  entirely  overturns  and  brings  to  tiie 
ground  the  evidence  of  Mr.  Bowen,  on  which  the  Crown  rests  singly 
for  the  proof  of  words  which  are  more  difficult  to  explain.  Gentle- 
men, was  this  the  language  of  rebellion  ?  If  a  multitude  wei-e  at 
the  gates  of  the  House  of  Commons,  to  command  and  insist  on  a 
repeal  of  this  law,  why  encourage  their  hopes  by  reminding  them 
that  they  had  a  mild  and  gracious  Sovereign  ?  If  war  was  levying 
against  him,  there  was  no  occasion  for  his  mildness  and  gracious- 
ness.  If  he  had  said,  "  Be  firm  and  persevere,  we  shall  m£et  wWi 
redress  from  Hie  prudbnce  of  the  Sovereign,"  it  might  have  borne  a 
different  construction  ;  because,  whether  he  was  gracious  or  severe, 
his  prudence  might  lead  him  to  submit  to  the  necessity  of  the  times. 
The  words  sworn  to  were,  therefore,  perfectly  clear  and  unambiguous 
— Persevere  in  your  zeal  and  supplications,  and  you  unU  meet  taith 
redress  from  a  mild  a/nd  gracious  King,  who  toill  recommend  it  to 
his  Minister  to  repeal  it  Good  God  I  if  they  were  to  wait  till  the 
King,  whether  from  benevolence  or  fear,  should  direct  his  Minister 
to  influence  the  proceedings  of  Parliament,  how  does  it  square  with 
the  charge  of  instant  coercion  or  intimidation  of  the  House  of  Com- 
mons ?  If  the  multitude  were  assembled  with  the  premeditated 
design  of  producing  immediate  repeal  by  terror  or  arms,  is  it  pos- 
sible to  suppose  that  their  leader  would  desire  them  to  be  quiet,  and 
refer  them  to  those  qualities  of  the  prince  which,  however  eminently 
they  might  belong  to  him,  never  could  be  exerted  on  subjects  in 
rebellion  to  his  authority  ?  In  what  a  labyrinth  of  nonsense  and 
contradiction  do  men  involve  themselves,  when,  forsaking  the  rulea 
of  evidence,  they  would  draw  conclusions  from  words  in  contradic- 
tion to  language,  and  in  defiance  of  common  sense. 
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The  next  witness  that  is  called  to  you  hy  the  Crown  is  Mr.  Mel- 
calf.  He  was  not  in  the  lohby,  but  speaks  only  to  the  meeting  iu 
Coachmakers'  Hall  on  the  29th  of  May,  and  in  St  George's  Fields. 
He  says  that  at  the  former,  Lord  George  reminded  them  that  tlie 
Scotch  had  succeeded  by  their  unanimity,  and  hoi)ed  that  no  one 
who  had  signed  the  petition  would  be  ashamed  or  afraid  to  show 
liimself  in  the  cause; — that  he  was  ready  to  go  to  the  gallows  for 
it ; — that  he  would  not  present  the  petition  of  a  lukewarm  people.; 
— ^that  he  desired  them  to  come  to  St.  George's  Fields,  distinguished 
with  blue  cockades,  and  that  they  should  be  marshalled  in  four 
divisions.  Then  he  speaks  to  having  seen  them  in  the  fields  in  the 
order  which  has  been  prescribed  ;  and  Lord  George  Gordon  in  a 
coach,  surrounded  with  a  vast  concourse  of  people  with  blue  rib- 
bons forming  like  soldiers,  but  was  not  near  enough  to  hear  whether 
the  prisoner  s{K)ke  to  them  or  not.  Such  is  Mr.  Metcalf's  evidence  ; 
and  after  the  attention  you  have  honoured  me  with,  and  which  I 
shall  have  occasion  so  often  to  ask  again  on  the  same  subject,  I  shall 
trouble  you  with  but  one  observation,  viz.,  That  it  cannot  without 
absurdity  be  supposed,  that  if  the  assembly  at  Coachmakers'  Hall 
had  been  such  conspirators  as  they  are  represented,  their  doors 
Avould  have  been  open  to  strangers  like  this  witness,  to  come  in  to 
report  their  proceedings. 

The  next  witness  is  Mr.  Akstrdther,  who  speaks  to  the  language 
and  deportment  of  the  noble  prisoner,  both  at  Coachmakers'  Hall  on 
the  29th  of  May,  and  afterwards  on  the  2d  of  June,  in  the  lobby  of 
the  House  of  Commons.  It  will  be  granted  to  me,  I  am  sure,  even 
hy  the  advocates  of  the  Crown,  that  this  gentleman,  not  only  from 
the  clearness  and  consistency  of  his  testimony,  but  from  his  rank 
and  character  in  the  world,  is  infinitely  more  worthy  of  credit  than 
Mr.  Hay,  who  went  before  him ;  and  if  the  circumstances  of  irrita- 
tion asid  confusion  under  which  the  Bev.  Mr.  Bowen  confessed  him- 
self to  have  heard  and  seen  what  he  told  you  he  heard  and  saw,  I 
may  likewise  assert,  without  any  offence  to  the  reverend  gentleman, 
and  without  drawing  any  parallel  between  their  credits,  that  where 
their  accounts  of  this  transaction  differ,  the  preference  is  due  to  the 
former.  Mr.  Anstruther  very  properly  prefaced  his  evidence  with 
this  declaration  :  "  I  do  not  mean  to  speak  accurately  to  words ;  it 
is  impossible  to  recollect  them  at  this  distance  of  time."  I  believe 
I  have  used  his  very  expression,  and  such  expression  it  well  became 
him  to  use  in  a  case  of  blood.  But  words,  even  if  they  could  be 
accurately  remembered,  are  to  be  admitted  with  great  reserve  and 
caiUion  when  the  purpose  of  the  speaker  is  to  be  measured  by  them. 
They  are  transient  and  fleeting ;  frequently  the  effect  of  a  sudden 
transport, — easily  misunderstood, — ^and  often  unconsciously  misre- 
presented. It  may  be  the  fate  of  the  most  innocent  language  to 
appear  ambiguous  or  even  malignant,  when  related  in  mutilated 
detached  passages,  by  people  to  whom  it  is  not  addressed^  and  who 
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know  noiliing  of  the  previous  design  either  of  the  speaker  or  of 
those  to  whom  lie  s{)oke.  Mr.  Anstriitlier  says  that  he  heard  Lord 
Qeorge  Gordon  desire  the  petitioners  to  meet  him  on  the  Friday 
following  in  St.  George's  Fields,  and  that  if  there  wera  fewer  than 
twenty  thousand  people  he  would  not  present  the  petition,  as  it 
would  not  be  of  consequence  enough  ; — and  that  he  recommended 
to  them  the  example  of  the  Scotch,  who,  by  their  firmness,  had 
carried  their  point. 

Gentlemen,  I  have  already  admitted  that  they  did  by  firmness 
carry  it.  But  has  Mr.  Anstruther  attempted  to  state  any  one 
expression  that  fell  from  the  prisoner  to  justify  the  positive  un- 
erring conclusion,  or  even  the  presumption,  that  ih^fimmess  of  the 
Scotch  Protestants,  by  which  the  point  was  carried  in  Scotland, 
was  the  resistance  and  riots  of  tlie  rabble  f  No,  gentlemen ;  he 
singly  states  the  words  as  be  heard  them  in  the'  hall  on  the  29U1, 
and  all  that  he  afterwards  speaks  to  in  the  lobby  Ye\ye\a  so  harsh 
and  dangerous  a  construction.  The  words  sworn  to  at  Coach- 
makers'  Hall  are,  *'  that  he  recommended  temperence  and  firm- 
ness.^'  Gentlemen,  if  his  motives  are  to  be  judged  by  words,  for 
Heaven's  sake  let  these  words  carry  their  popular  meaning  in 
languaga  Is  it  to  be  presumed  without  proof^  that  a  man  means 
one  thing  because  he  says  another  f  Does  the  exhortation  of  tem- 
perance and  firmness  apply  most  naturally  to  the  constitutional 
resistance  of  the  Protestants  of  Scotland,  or  to  the  outrages  of 
ruffians  who  pulled  down  the  houses  of  their  neighbours  ?  Is  it 
possible,  with  decency,  to  say  in  a  court  of  justice  that  the  recom- 
mendation of  temperance  is  the  excitation  to  villany  and  frenzy  ? 
But  the  words,  it  seems,  are  to  be  construed,  not  from  their  own 
signification,  but  from  that  which  follows  them,  viz.,  by  that  (he 
Scotch  carried  their  point.  Gentlemen,  is  it  in  evidence  before 
you  that  by  rebellion  the  Scotch  carried  their  point,  or  that  the 
indulgences  to  Papists  were  not  extended  to  Scotland  because  the 
rabble  had  opposed  their  extension  ?  Has  the  Grown  authorised 
either  the  Court  or  its  law  servants  to  tell  you  so  ?  Or  can  it  be 
decently  maintained  that  Parliament  was  so  weaVor  infamous  as 
to  yield  to  a  wretched  mob  of  vagabonds  at  Edinburgh  what  it  has 
since  refused  to  the  earnest  prayers  of  a  hundred  thousand  Protes- 
tants in  London  ?  No,  gentlemen  of  the  jury  ;  Parliament  was  nor, 
I  hope,  so  abandoned.  But  the  Ministers  knew  that  the  Protes- 
tants in  Scotland  were  to  a  man  abhorrent  of  that  law ;  and 
though  they  never  held  out  resistance,  if  Government  should  be 
disposed  to  cram  it  down  their  throats  by  force,  yet  such  a  violence 
to  the  united  sentiments  of  a  whole  people  appeared  to  be  a  mea- 
sure so  obnoxious,  so  dangerous,  and  withal  so  unreasonable,  that 
it  was  wisely  and  judiciously  dropped  to  satisfy  the  general  wishes 
of  the  nation,  and  not  to  avert  the  vengeance  of  those  low  incendi- 
aries whose  misdeeds  have  rather  been  talked  of  than  proved. 
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Thus,  gentlemen,  the  exculpation  of  Lord  George's  condnct  on 
the  29th  of  May  is  sufficiently  estahlished  by  the  very  evidence  on 
which  the  Crown  asks  yon  to  convict  him : — since  in  recommend- 
ing temperance  cmd  firmness,  after  the  example  of  Scotland,  you 
cannot  be  justified  in  pronouncing  that  he  meant  more  than  the 
firmness  of  the  grave  and  respectable  people  in  tliat  country,  to 
whose  constitutional  firmness  the  Legislature  had  befoi-e  acceded, 
instead  of  branding  it  with  the  title  of  rebellion ;  and  who,  in  my 
raind,  deserves  thanks  from  the  King  for  temperately  and  firmly 
resiifting  every  innovation  which  they  conceived  to  l>e  dangerous 
to  the  national  religion,  inde{)endently  of  which  His  Mtijesty  (with- 
ont  a  new  limitation  by  Parliament)  has  no  more  title  to  the 
Crown  tlian  I  have. 

Such,  gentlemen,  is  the  whole  amount  of  all  my  noble  friend's 
previous  communication  with  the  petitioners,  whom  he  afterwaruH 
afsembled  to  consider  how  their  petition  should  be  presented. 
This  is  all,  not  only  that  men  of  credit  can  tell  you  on  the  part  of 
the  prosecution,  but  all  that  even  the  worst  vagabond  who  ever 
appeai'ed  in  a  court, — the  very  scum  of  the  earth, — thought  him- 
self safe  in  saying,  upon  oath  on  the  present  occasion.  Indeed, 
gentlemen,  when  I  consider  my  noble  friend's  situation,  his  open, 
nnreserved  temper,  and  his  warm  and  animated  zeal  for  a  cause 
which  rendered  him  obnoxious  to  so  many  wicked  men ; — S[)eaking 
daily  and  publicly  to  mixed  multitudes  of  friends  and  foes  on  a 
subject  which  affected  his  passions,  I  confess  I  am  astonished  that 
no  other  expressions  than  those  in  evidence  before  you  have  found 
their  way  into  this  court.  That  they  have  not  found  their  way  is 
surely  a  most  satisfactory  proof  that  there  was  nothing  in  his  heart 
which  even  youthful  zeal  could  magnify  into  guilt,  or  that  want  of 
caution  could  betray. 

Gentlemen,  Mr.  Anstruther's  evidence,  when  he  speaks  of  the 
lobby  of  the  House  of  Commons,  is  very  much  to  be  attended  to. 
He  says,  "  I  saw  Lord  George  leaning  over  the  gallery,"  which 
position,  joined  with  what  he  mentioned  of  his  talking  with  the 
chaplain,  marks  the  time,  and  casts  a  strong  doubt  on  Bowen's 
testimony,  which  you  will  find  sta,nds,  in  this  only  material  part 
of  it,  single  and  unsupported.  ''I  then  heard  him,"  continues  Mr. 
Anstruther,  "tell  them  that  they  had  been  called  a  mob  in  the 
House,  and  that  peace-officers  had  been  sent  to  disperse  tliem, 
peaceable  petitioners;  but  that  by  steadiness  and  firmness  they 
might  carry  their  point,  as  he  had  no  doubt  His  Majesty,  who 
was  a  gracums  prince,  would  send  to  his  Ministers  to  re{)eal  the 
Act  when  he  heard  his  subjects  were  coming  up  for  miles  round, 
and  wishing  its  repeal."  How  coming  up?  In  rebellion  and 
arras  to  compel  it?  No!  All  is  still  put  on  the  gractotisness  oi 
the  Sovereign  in  listening  to  the  unanimous  wiHhes  of  his  people. 
If  the  multitude  then  assembled  had  been  brought  together  to 
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intimidate  the  House  by  their  firmness,  or  to  coerce  it  by  their 
numbers,  it  was  ridiculous  to  look  forward  to  the  King's  influence 
over  it,  when  the  collection  of  future  multitudes  should  induce  him 
to  employ  it.  The  expressions  were  therefore  quite  unambiguous, 
nor  could  malice  itself  have  suggested  another  construction  of  them, 
were  it  not  for  the  fact  that  the  House  was  at  that  time  surrounded, 
not  by  the  petitioners  whom  the  noble  prisoner  had  assembled,  but 
by  a  mob  who  had  mixed  with  them,  and  who,  therefore,  when 
addressed  by  him,  were  instantly  set  down  as  his  followers.  Hk 
thought  he  was  addressing  the  sober  members  of  the  Association, 
who,  by '' steadiness  and  |)er8everance,"  could  understand  nothing 
more  than  perseverance  in  that  conduct  he  had  antecedently  pre- 
scribed, as  steadiness  signifies  a  uniformity,  not  a  change  of  con- 
duct ;  and  I  defy  the  Crown  to  find  out  a  single  expression,  from 
the  day  he  took  the  chair  of  the  Association  to  the  day  I  am  speak- 
ing of,  that  justifies  any  other  construction  of  "steadiness  and 
firmness"  than  that  which  I  put  upon  it  before. 

What  would  be  the  feelings  of  our  venerable  ancestors,  who 
framed  the  statute  of  treasons  to  prevent  their  children  being  drawn 
into  the  snares  of  death,  unless  provcMy  convicted  by  overt  acts, 
if  they  could  hear  us  disputing  whether  it  was  treason  to  desire 
harmless  unarmed  men  to  be  firm  and  of  good  heart,  and  to  trust 
to  the  graciousness  of  their  King  ? 

Here  Mr.  Anstruther  closes  his  evidence,  which  leads  me  to  Mr. 
Bo  wen,  who  is  the  only  man — I  beseech  yoUy  gentlemen  of  the  jury  y 
to  attend  to  this  circumstance — Mr.  Bowen  is  the  only  man  who  lias 
attempted,  directly  or  indirectly,  to  say  that  Lord  George  Gordon 
uttered  a  syllable  to  the  multitude  in  the  lobby  concerning  the 
destruction  of  the  mass-houses  in  Scotland.  Not  one  of  the  Crown's 
witnesses  — not  even  the  wretched,  abandoned  Hay,  who  was  kept, 
as  he  said,  in  the  lobby  the  whole  afternoon,  from  anxiety  for  his 
pretended  friend — has  ever  glanced  at  any  expression  resembling  it. 
They  all  finish  with  the  expectation  which  he  held  out  from  a  mild 
and  gracious  Sovereign.  Mr.  Bowen  alone  goes  on  further,  and 
S[)eaks  of  the  successful  riots  of  the  Scotch  ;  but  speaks  of  them  in 
such  a  manner  as,  so  far  from  conveying  the  hostile  idea,  which 
he  seemed  sufficiently  desirous  to  convey,  tends  directly  to  wipe  off 
the  dark  hints  and  insinuations  which  have  been  made  to  supply 
the  place  of  proof  upon  that  subject — a  subject  which  should  not 
have  been  touched  on  without  the  fullest  support  of  evidence, 
and  where  nothing  but  the  most  unequivocal  evidence  ought  to 
have  been  received.  He  says  his  Lordship  began  by  bidding 
them  be  quiet,  peaceable,  and  steady — not  steady  alone;  though, 
if  that  had  been  the  expression,  singly^  by  itself,  I  should  not  be 
afraid  to  meet  it;  but  be  quiet, peaceable,  and  steady.  Gentlemen, 
I  am  indifierent  what  other  expressions  of  dubious  interpretation 
are  mixed  with  these,  for  you  are  trying  whether  my  noble  friend 
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came  to  the  House  of  Commons  with  a  decidedly  hostile  mind ; 
and  as  I  shall,  on  the  recapitulation  of  our  own  evidence,  trace  him 
in  your  view  without  spot  or  stairi  down  to  the  very  moment  when 
the  imputed  words  were  spoken,  you  will  hardly  forsake  the  whole 
innocent  context  of  his  behaviour,  and  torture  your  inventions  to 
collect  the  blackest  system  of  guilt,  starting  up  in  a  moment,  with- 
out  being  previously  concerted,  or  afterwards  carried  into  execution. 
First,  what  are  the  words  by  which  you  are  to  be  convinced  that 
the  Legislature  was  to  be  frightened  into  compliance,  and  to  be 
coerced  if  terror  should  fail?  '*Be  quiet,  peocea&Je,  and  steady; 
you  are  a  good  people,  yours  is  a  good  cause.  His  Majesty  is  a 
ffiXLcious  monarch,  and  when  he  hears  that  all  his  people,  ten  miles 
round,  are  collecting,  he  will  send  to  his  Ministers  to  repeal  the 
Act"  By  what  rules  of  construction  can  such  an  address  to  un- 
armed, defenceless  men  be  tortured  into  treasonable  guilt  ?  It  is 
impossible  to  do  it  without  pronouncing,  even  in  the  total  absence 
of  all  proof  of  fraud  or  deceit  in  the  s{)eaker,  that  quiet  signifies 

TUMULT   AND   UPROAR,   AND    THAT  PEACE   SIGNIFIES    WAB   AND   RE- 
BELLION. 

I  have  before  observed,  that  it  was  most  important  for  you  to 
remember,  that  with  this  exhortation  to  quiet  and  confidence  in 
the  King,  the  evidence  of  all  the  other  witnesses  closed ;  even  Mi-. 
Anstruther,  who  was  a  long  time  afterwards  in  the  lobby,  heard 
nothing  further ;  so  that  if  Mr.  Bowen  had  been  out  of  the  cam 
altogether,  what  would  the  amount  have  been?  Why,  simply, 
that  Lord  George  Gordon,  having  assembled  an  unarmed,  inoffen- 
sive multitude  in  St  George's  Fields,  to  present  a  petition  to  Par* 
liaraent,  and  finding  them  becoming  tumultuous,  to  the  discontent 
of  Parliament  and  the  discredit  of  the  cause,  desired  them  not  to 
give  it  up,  but  to  continue  to  show  their  zeal  for  the  legal  object 
in  which  they  were  engaged ;  to  manifest  that  zeal  quietly  and 
peaceaMy,  and  not  to  despair  of  success;  since,  though  the  House 
was  not  disposed  to  listen  to  it,  they  had  a  gracious  Sovereign, 
who  would  second  the  wishes  of  his  people.  This  is  the  sum  and 
substance  of  the  whole.  They  were  not,  even  by  any  one  ambigu- 
ous expression,  encouraged  to  trust  to  their  numbers  as  sufficient 
to  overawe  the  House,  or  to  their  strength  to  compel  it,  nor  to  the 
prudence  of  the  state  in  yielding  to  necessity,  but  to  the  indulgence 
of  the  King,  in  compliance  with  the  wishes  of  his  ])eople.  Mr. 
Bowen,  however,  thinks  proper  to  proceed ;  and  I  beg  that  you 
will  particularly  attend  to  the  sequel  of  his  evidence.  He 
stands  single  in  all  the  rest  that  he  says,  which  might  entitle  me 
to  ask  you  absolutely  to  reject  it ;  but  I  have  no  objection  to  your 
believing  every  word  of  it,  if  you  can  ;  because,  if  inconsistencies 
prove  anything,  they  prove  that  there  was  nothing  of  that  delibera- 
tion in  the  prisoner's  expressions  which  can  justify  the  inference  of 
guilt.    /  mean  to  he  correct  as  to  hie  words,      [^Looke  at  his  words, 
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which  ht  had  taken  down  on  a  card!\  He  says,  ''  That  Lord 
George  told  the  people  that  an  attempt  had  been  made  to  intro- 
duce the  bill  into  Scotland,  and  that  they  had  no  redress  till  the 
mas9-hou9e8  were  pulled  down.  That  Lord  Weymouth  then  sent 
ofHcial  ansurances  that  it  should  not  be  extended  to  them."  Gen- 
tlemen, why  is  Mr.  Bowen  called  by  the  Crown  to  tell  you  this  ? 
The  reason  is  plain, — because  the  Crown,  conscious  that  it  could 
make  no  case  of  treason  from  the  rest  of  the  evidence  in  the  sober 
judgment  of  law,  aware  that  it  had  proved  no  purpose  or  act  of 
force  against  the  House  of  Commons  to  give  countenance  to  the 
accusation,  much  less  to  warrant  a  conviction,  found  it  necessaiy 
to  hold  up  the  noble  prisoner  as  the  wicked  and  cruel  author  of 
all  those  calamities,  in  which  every  man  s  passions  might  be  sup- 
])Osed  to  come  in  to  assist  his  judgment  to  decide.  They  therefore 
made  him  speak  in  enigmas  to  the  multitude;  not  telling  them  to 
do  mischief  in  order  to  succeed,  but  that  hy  mischief  in  Scotland 
success  had  been  obtained. 

But  were  the  mischiefs  themselves  that  did  happen  here  of  a 
sort  to  support  such  conclusion  ?  Can  any  man  living,  for  in- 
stance, believe  that  Lord  George  Goidon  could  possibly  have 
excited  the  mob  to  destroy  the  house  of  that  great  and  venerable 
magistrate  who  has  presided  so  long  in  this  high  tribunal,  that  tlie 
oldest  of  us  do  not  remember  him  with  any  other  impression  than 
the  awful  form  and  figure  of  justice, — a  magistrate  who  had  always 
been  the  friend  of  the  Protestant  dissenters  against  the  ill-timed 
jealousies  of  the  Establishment — his  countryman  too — and,  without 
adverting  to  the  partiality  not  unjustly  imputed  to  men  of  that 
country,  a  man  of  whom  any  country  might  be  proud  ?  No,  gentle- 
men, it  is  not  credible  that  a  man  of  noble  birth  and  libek*al 
e<lucation  (unless  agitated  by  the  most  implacable  personal  resent- 
ment, which  is  not  imputed  to  the  prisoner)  could  possibly  consent 
to  the  burning  of  the  house  of  Lord  MansBeld.* 

If  Mr.  Bowen,  therefore,  had  ended  here,  I  can  hardly  conceive 
such  a  construction  could  be  decently  hazarded,  consistent  with  the 
testimony  of  the  witnesses  we  have  called ;  how  much  less  when, 
after  the  dark  insinuations  which  such  expressions  might  otherwise 
have  been  argued  to  convey,  the  very  same  person,  on  whose 
veracity  or  memory  they  are  only  to  be  believed,  and  who  must  be 
credited  or  discredited  in  toto,  takes  out  the  sting  himself,  by  giving 
them  such  an  immediate  context  and  conclusion  as  renders  the 
proposition  ridiculous  which  his  evidence  is  brought  forward  to 
establish ;  for  he  says,  that  Lord  George  Gordon  instantly  after- 
wards addressed  himself  thus : — Beware  of  evil-minded  pei'sona^ 
who  may  mix  among  you  and  do  mischief,  the  blame  of  which  wUi 
be  imputed  to  you. 

*  The  bauBd  of  this  venerable  nobleman  in  BloomabuTy  Square  was  one  of  the 
first  that  was  attacked  by  the  mob. 
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Gentlemen,  if  yon  reflect  on  the  slander  which  I  told  yon  fell 
DfiOD  the  Protestants  in  Scotland  by  the  acts  of  the  rabble  there,  I 
am  sure  you  will  see  the  words  are  capable  of  an  easy  explanation. 
But  as  Mr.  Bowen  conchided  with  telling  you  that  he  lieard  them 
in  the  midst  of  noise  and  confusion,  and  as  I  can  only  take  them 
from  Am,  I  shall  not  make  an  attempt  to  collect  them  into  one 
consistent  discourse,  so  as  to  give  them  a  decided  meaning  in 
favour  of  my  client,  because  I  have  repeatedly  told  you,  that  words, 
imperfectly  heard  and  partially  related,  cannot  be  so  reconciled. 
But  this  I  will  say — that  he  must  be  a  ruffian  and  not  a  lawyer, 
wiio  would  dare  to  tell  an  English  jury,  that  such  ambiguous  words, 
liemmed  closely  in  between  others  not  only  innocent,  but  meri- 
torious, are  to  be  adopted  to  constitute  guilt,  by  rejecting  both 
introduction  and  sequel,  with  which  they  are  absolutely  irreconcil* 
able  and  inconsistent :  for  if  ambiguous  words,  when  coupled  wit|i 
actions,  decipher  the  mind  of  the  actor,  so  as  to  establish  the 
presumption  of  guilt,  will  not  such  as  are  plainly  innocent  and 
unambiguous  go  as  far  to  repel  such  presumption  ?  Is  innocence 
more  difficult  of  proof  than  the  most  malignant  wickedness? 
Gentlemen,  I  see  your  minds  revolt  at  such  shocking  propositions. 
I  beseech  you  to  forgive  me ;  I  am  afraid  that  niy  zeal  has  led  me 
to  offer  observations  which  I  ought  in  justice  to  have  believed 
every  honest  mind  would  suggest  to  itself  with  pain  and  abhor- 
rence, without  being  illustrated  and  enforced. 

I  now  come  more  minutely  to  the  evidence  on  the  part  of  the 
prisoner. 

1  before  told  you  that  it  was  not  till  November  1779,  when  the 
Protestant  Association  was  already  fully  established,  that  Ijord 
(leorge  Gordon  was  elected  president  by  the  unanimous  voice  of* 
the  whole  body,  unlooked-for  and  unsolicited ;  and  it  is  surely  not 
!iii  immaterial  circumstance,  that  at  the  very  first  meeting  where 
liiH  Lordship  presided,  a  dutiful  and  respectful  petition,  the  same 
which  was  afterwards  presented  to  Parliament,  was  read  and 
approved  of — ^a  petition  which,  so  far  from  containing  anything 
threatening  or  offensive,  conveyed  not  a  very  oblique  reflection  u^wn 
the  behaviour  of  the  {)eopIe  in  Scotland:  taking  notice  that,  as 
England  and  that  country  were  now  one,  and  as  official  assurances 
had  been  given  that  the  law  should  not  pass  thkrb,  they  hoped  the 
peaceable  and  constitutional  deportment  of  the  English  Protestants 
would  entitle  them  to  the  approbation  of  Parliament. 

It  appears  by  the  evidence  of  Mr.  Erasmus  Middleton,  a  rery 
resiiectable  clergyman,  and  one  of  the  committee  of  the  Association, 
llmta  meeting  had  been  held  on  the  4th  of  May,  at  which  Lord 
George  was  not  present, — that  at  that  meeting  a  motion  had  been 
made  for  going  up  with  the  petition  in  a  body,  but  which  not  being 
regularly  put  from  the  chair,  no  resolution  was  come  to  upon  it,— 
aud  that  it  was  likewise  agreed  on,  but  in  the  same  irregular  man- 
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ner,  tliat  there  should  be  no  other  pnblio  meeting  previous  to  the 
presenting  the  petition, — that  this  last  resohition  occasioned  gi-eat 
discontent,  and  that  Lord  George  was  applied  to  by  a  large  and 
respectable  number  of  the  Association  to  call  another  meeting,  U* 
consider  of  the  most  prudent  ^d  respectful  method  of  presentin<^ 
their  petition  :•  but  it  appears  that,  before  he  complied  with  their 
request,  he  consulted  with  the  committee  on  the  propriety  of  com- 
pliance, who  all  agreeing  to  it,  except  the  secretary,  his  Lord8hi|) 
advertised  the  meeting,  which  was  afterwards  held  on  the  29th  of 
May.  The  meeting  was  therefore  the  act  of  the  whxAe  Association  ; 
and  as  to  the  original  difference  between  my  noble  friend  and  the 
committee  on  the  expediency  of  the  measure,  it  is  totally  ini- 
material,  since  Mr.  Middleton,  who  was  one  of  the  number  who 
differed  from  him  on  that  subject  (and  whose  evidence  is  therefore 
infinitely  more  to  be  relied  on),  tohl  you  that  his  whole  deport- 
ment was  so  clear  and  unequivocal,  as  to  entitle  him  to  assure  you, 
on  his  most  solemn  oath,  that  he  in  his  conscience  believed  his 
views  were  perfectly  constitutional  and  pure.  This  most  respectable 
clergyman  further  swears,  that  he  attended  all  the  previous  meet- 
ings of  the  society,  from  the  day  the  prisoner  became  president  t<» 
the  day  in  question,  and  that  knowing  they  were  objects  of  much 
jealouny  and  malice,  he  watched  his  behaviour  with  anxiety,  lest 
his  zeal  should  furnish  matter  for  misrepresentation ;  but  that  he 
never  heard  an  expression  escape  him  which  marked  a  disposition 
to  violate  tiie  duty  and  subordination  of  a  subject,  or  which  could 
lead  any  man  to  l)elieve  that  his  objects  were  different  from  thu 
avowed  and  legal  objects  of  the  Association.  We  could  have 
examined  thousands  to  the  same  fact,  for,  as  I  told  you  when  I 
began  to  speak,  I  was  obliged  to  leave  my  place  to  disencumber 
myself  from  their  names. 

This  evidence  of  Mr.  Middleton's,  as  to  the  29th  of  May,  must,  I 
should  think,  convince  every  man  how  dangerous  and  unjust  it  is 
in  witnesses,  however  perfect  their  memories,  or  however  great 
their  veracity,  to  come  into  a  criminal  court  where  a  man  is  stand- 
ing for  his  life  or  death,  retailing  scraps  of  sentences,  which  they 
had  heard  by  thrusting  themselves,  from  curiosity,  into  placen 
where  their  business  did  not  lead  them ;  ignorant  of  the  views  and 
tempers  of  both  speakers  and  hearers,  attending  only  to  a  part,  and, 
])erhap8  innocently  misrepresenting  that  part,  from  not  having  heard 
the  wliole. 

The  witnesses  for  the  Crown  all  tell  you  that  Lord  George  said  he 
would  not  go  up  with  the  petition  unless  he  was  attended  by  twenty 
thousand  people  who  had  signed  it :  and  there  they  think  proper  to 
stop,  as  if  he  had  said  nothing  f lU'ther ;  leaving  you  to  say  to  your- 
selves, What  possible  purpose  could  he  have  in  assembling  such  a 
multitude  on  the  very  day  the  House  was  to  receive  the  petition  ? 
Why  should  he  urge  it,  when  the  committee  had  before  thought  it 
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ioezpedient?  And  why  should  he  refuse  to  present  it,  unless  he 
was  so  attended  ?  Hear  what  Mr.  Middleton  says.  He  tells  you 
that  my  noble  friend  informed  the  petitioners,  that  if  it  was  decided 
they  were  7u>t  to  attend  to  consider  how  their  petition  should  be 
presented,  he  would  with  the  greatest  pleasure  go  up  with  it  alone  ; 
but  that,  if  it  was  resolved  they  should  attend  it  in  j)erson,  he 
expecteil  twenty  thousand  at  the  least  should  meet  him  in  St. 
George's  Fields,  for  that  otherwise  the  petition  would  be  considered 
as  a  forgery :  it  having  been  thrown  out  in  the  House  and  else- 
where that  the  repeal  of  the  bill  was  not  the  serious  wish  of  the 
])eople  at  large,  and  that  the  petition  was  a  mere  list  of  names  in 
luirchment,  and  not  of  men  in  sentiment.  Mr.  Middleton  addeil, 
that  Lonl  Oeorge  adverted  to  the  same  objections  having  been 
made  to  many  other  petitions,  and  he  therefore  expressed  an 
anxiety  to  show  Parliament  how  many  were  actually  interested  in 
its  success,  which  he  reasonably  thought  would  be  a  strong  induce- 
ment to  the  House  to  listen  to  it.  The  language  imputeii  to  him 
falls  in  most  naturally  with  this  purpose:  ''I  wish  Parliament  to 
see  who  and  what  you  are ;  dress  yourselves  in  your  best  clothes  " 
— which  Mr  Hay  (who,  I  suppose,  had  been  reading  the  indict- 
ment) thought  it  would  be  better  to  call,  Array  yoursblyes.  He 
desired  that  not  a  stick  should  be  seen  among  them,  and  that  if  any 
man  insulted  another,  or  was  guilty  of  any  breach  of  the  peace,  he 
was  to  be  given  up  to  the  magistrates.  Mr.  Attorney-General,  to 
persuade  you  that  this  was  all  colour  and  deceit,  says,  "  How  was  a 
magistrate  to  face  forty  thousand  men  ?  How  were  offenders  in 
Kucli  a  multitude  to  be  amenable  t4)  the  civil  power  ?  "  What  a 
shameful  perversion  of  a  plain  peaceable  purpose  1  To  be  sure,  if 
the  multitude  had  been  assembled  to  resist  the  magistnite,  offenders 
could  not  be  secured.  But  they  themselves  were  ordered  to  appre- 
hend all  offenders  amongst  them,  and  to  deliver  them  up  to  justice. 
They  themselves  were  to  surrender  their  fellows  to  civil  authority  if 
they  offended. 

But  it  seems  that  Lord  George  ought  to  have  foreseen  that  so 
great  a  multitude  could  not  l)e  collected  without  mischief.  Gentle- 
men, we  are  not  trying  whether  he  might  or  ought  to  hfiVQ  foreseen 
mischief,  but  whether  he  wickedly  and  traitorously  pregonceuted 
AND  DE8IONED  IT.  But  if  he  be  an  object  of  censure  for  not  fore- 
seeing it,  what  shall  we  say  to  Goyernment,  that  took  no  step  (o 
))revent  it, — that  issued  no  proclamation  warning  the  people  of  the 
danger  and  illegality  of  such  an  assembly  ?  If  a  peaceable  multi- 
tude, with  a  petition  in  their  hands,  be  an  army, — and  if  the  noise 
fmd  confusion  inseparable  from  numbers,  though  without  violence 
or  the  pur)x>8e  of  violence,  constitute  war, — what  shall  be  said  of  that 
Goysrhmknt  which  remained  from  Tuesday  to  Friday,  knowing 
that  an  army  was  collecting  to  levy  war  by  public  advertisement,  yet 
had  not  a  single  soldier,  no,  nor  even  a  constable,  to  protect  the  stale  ? 
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Gentlemen,  I  come  forth  to  do  that  for  Grovernment  which  itei 
own  servant,  the  Attoriiey-G^nernl,  has  not  done.  I  come  forth  to 
rescue  it  from  the  eternal  infamy  which  would  fall  upon  its  head,  if 
tlie  language  of  its  own  advocate  were  to  he  believed.  But  Grovern* 
ment  lias  an  unanswerable  defence.  It  neither  did  nor  could  possibly 
enter  into  the  head  of  any  man  in  authority  to  pi-ophesy — ^humaii 
wisdom  could  not  divine,  that  wicked  and  desperate  men,  taking 
advantage  of  the  occasion  which,  perhaps,  an  imprudent  zeal  for 
religion  had  produced,  would  dishonour  the  cause  of  all  religions 
by  the  disgraceful  acts  which  followed. 

Why,  tlien,  is  it  to  be  said  that  Lord  George  Gordon  is  a  traitor, 
who,  without  proof  of  any  hostile  purpose  to  the  Government  of  his 
country,  only  did  not  foresee, — what  nobody  else  foresaw, — what 
those  people  whose  business  it  is  to  foresee  every  danger  that 
threatens  the  state,  and  to  avert  it  by  the  interference  of  magistracy, 
though  they  could  not  but  read  the  advertisement,  neither  did  nor 
could  possibly  apprehend  ? 

How  are  these  observations  attempted  to  be  answered  ?  Only  by 
asserting,  without  evidence,  or  even  reasonable  argument,  that  all 
tliis  was  coloiu*  and  deceit.  Gentlemen,  I  agtiiu  say  that  it  is 
scandalous  and  reproachful,  and  not  to  be  justified  by  any  duty 
which  can  possibly  belong  to  an  advocate  at  the  bar  of  an  English 
court  of  justice,  to  declaim,  without  any  proof,  or  attempt  of  proof, 
that  all  a  man's  expressions — however  i>eaceable,  however  quiet, 
however  constitutional,  however  loyal — are  all  fraud  and  villany. 
Look,  gentlemen,  to  the  issues  of  life,  which  I  before  called  the 
evidence  of  Heaven — I  call  them  so  still — truly  may  I  call  them  so 
— when  out  of  a  book  compiled  by  the  Crown  from  the  petition  in 
the  House  of  Commons,  and  containing  the  names  of  all  who  signed 
it,  and  which  was  printed  in  order  to  prevent  any  of  that  number 
being  summoned  upon  the  jury  to  try  this  indictment,  not  one 

CRIBIINAL,  OR  EVEN  A  SUSPECTED   NAME,  IS  TO  BE  FOUND  AMONGST 
THIS  DICFAMKD  HOST  OF  PETITIONERS. 

After  this,  gentlemen,  I  think  the  Crown  ought  in  decency  to  be 
silent.  I  see  the  effect  this  circumstance  has  upon  you,  and  I  know 
I  am  warranted  in  ray  assertion  of  the  fact.  If  I  am  not,  why  did 
not  the  Attorney-General  produce  the  record  of  some  convictions 
and  compare  it  with  the  list  ?  I  thank  them,  therefore,  for  the  pre- 
scion  compilation,  which,  though  they  did  not  produce,  they  cannot 
stand  up  and  deny.    . 

Solomon  says,  "  0  that  my  adversary  would  write  a  book  ! " — so 
say  I.  My  adversary  has  written  a  book,  and  out  of  it  I  am  entitled 
to  ])rononnce  that  it  cannot  again  be  decently  asserted  that  Lord 
George  Gordon,  in  exhorting  an  innocent  and  unimpeached  multi- 
tude to  be  t)eaceable  and  quiet,  was  exciting  them  to  violence  against 
the  state. 

What  is  the  evidence,  then,  on  which  this  connexion  with  the  mob 
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is  to  be  proved  ?  Only  Oiat  they  had  hlue  cockades.  Are  yon  or 
am  I  answerable  for  every  man  who  wears  a  blue  cockade  ?  If  a 
man  commits  mui-der  in  my  livery  or  in  yours,  without  command, 
CDUDsel,  or  consent,  is  the  murder  ours  ?  In  all  cumulative,  con- 
stractive  treasons,  you  are  to  judge  from  the  tenor  of  a  man's 
behaviour,  not  from  crooked  and  disjointed  parts  of  it.  Nemo 
repefdefuit  iurputaimus.  No  man  can  possibly  be  guilty  of  this 
crime  by  a  sudden  impulse  of  the  mind,  as  he  may  of  some  others ; 
and  certainly  Lord  George  Gordon  stands  U|)on  the  evidence  at 
Goachraakers'  Hall  as  pure  and  white  as  snow.  He  stands  so  upon 
the  evidence  of  a  man  who  had  differed  with  him  as  to  the  expedi- 
ency of  bis  conduct,  yet  who  swears  that,  from  the  time  he  took  the 
chair  till  the  period  which  is  the  subject  of  inquiry,  there  was  no 
blame  in  him. 

You  therefore  are  bound,  as  Christian  men,  to  believe  that  when 
lie  came  to  St.  Gkorge's  Fields  that  morning,  he  did  not  come  there 
with  the  hostile  purpose  of  repealing  a  law  by  rebellion. 

But  still  it  seems  all  his  behaviour  at  Coachmakers'  Hall  was 
colour  and  deceit  Let  us  see,  therefore,  whether  this  body  of  men, 
when  assembled,  answered  the  description  of  that  which  I  have 
stated  to  be  the  purpose  of  him  who  assembled  them.  Were  they 
a  multitude  arrayed  for  terror  or  force  ?  On  the  contrary,  you 
have  heard,  upon  the  evidence  of  men  whose  veracity  is  not  to  be 
impeacliedy  that  they  were  sober,  decent,  quiet,  peaceable  trades- 
men ;  that  they  were  all  of  the  better  sort ;  all  well  di^ssed  and 
well  behaved  ;  and  that  there  was  not  a  man  among  them  who  had 
anyone  weapon  offeneive  or  defensive.  Sir  Philip  Jennings  Gierke 
tells  you  he  went  into  the  Fields,  that  he  drove  through  them,  talked 
10  many  individuals  among  them,  who  all  told  him  that  it  was  not 
their  wish  to  persecute  the  Papists,  but  that  they  were  alaimed  at 
the  progress  of  their  religion  from  their  schools.  Sir  Philip  further 
told  you  that  he  never  saw  a  more  peaceable  multitude  in  his  life  ; 
and  it  appears  upon  the  oaths  of  all  who  were  present,  that  Lord 
George  Gordon  went  round  aipong  them,  desiring  peace  and 
quietness. 

Hark  his  conduct  when  he  heard  from  Mr.  Evans  that  a  low,  riot- 
00s  set  of  people  were  assembled  in  Palace  Yard.  Mr.  Evans,  being 
a  member  of  the  Protestant  Association,  and  being  desirous  that 
nothing  bad  might  happen  from  the  assembly,  went  in  his  carriage 
with  Mr.  Spinage  to  St.  George's  Fields,  to  inform  Lord  George 
that  there  were  such  people  assembled  (probably  Papists)  who  were 
determined  to  do  mischief.  The  moment  he  told  him  of  what  he 
heard,  whatever  his  original  plan  might  have  been,  he  instantly 
changed  it  on  seeing  the  impropriety  of  it.  *'  Do  you  intend/'  said 
Mr.  Evans,  '*  to  carry  up  all  these  men  with  the  petition  to  the  House 
of  Commons  ?"  "  Oh,  no  I  no  1  not  by  any  means — I  do  not  mean 
to  carry  them  all  up."  "  Will  you  give  me  leave/'  said  Mr.  Evans, "  to 
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go  round  to  the  different  divisions,  and  tell  the  people  it  is  not  your 
Lordship's  purpose?"  He  answered — "By  all  means;''  andMr.Evans 
accordingly  went,  but  it  was  impossible  to  guide  such  a  number  of 
people,  peaceable  as  they  were.  They  were  all  desirous  to  go  for- 
ward, and  Lord  George  was  at  last  obliged  to  leave  the  Fields, 
exliuusted  with  heat  and  fatigue,  beseeching  them  to  be  peaceable 
and  quiet.  Mrs.  Whitingham  set  him  down  at  the  tiouse  of  Com- 
mons ;  and  at  the  very  time  that  he  thus  left  them  in  perfect  harmony 
and  good  order,  it  appears  by  the  evidence  of  Sir  Philip  Jennings 
Gierke,  that  Palace  Yard  was  in  an  uproar,  filled  with  mischievous 
boys  and  the  lowest  dregs  of  the  people. 

Gentlemen,'  I  have  all  along  told  you  that  the  Crown  was  aware 
that  it  had  no  case  of  treason,  without  connecting  the  noble  prisoner 
wilh  consequences,  which  it  was  in  some  luck  to  find  advocates  to 
state,  without  proof  to  support  it.  I  can  only  speak  for  myself ; 
that  small  as  my  chance  is  {as  times  go)  of  ever  arriving  at  high 
oiS&ce,  I  would  not  accept  of  it  on  the  terms  of  being  obliged  to 
produce  against  a  fellow-citizen  that  which  I  have  been  witness  to 
this  day:  for  Mr.  Attorney-General  perfectly  well  knew  the  innocent 
and  laudable  motive  with  which  the  protection  was  given  that  he 
exhibited  as  an  evidence  of  guilt :  yet  it  was  produced  to  insinuate 
that  Lord  George  Gordon,  knowing  himself  to  be  the  ruler  of  those 
villains,  set  himself  up  as  a  saviour  from  their  fury.  We  called 
Jjord  Stormont  to  explain  this  matter  to  you,  who  told  you  that 
Lord  George  Gordon  came  to  Buckingham  House,  and  begged  to 
see  the  King,  saying,  he  might  be  of  great  use  in  quelling  the  riots ; 
and  can  there  be  on  earth  a  greater  proof  of  conscious  innocence  ? 
For  if  he  had  been  the  wicked  mover  of  them,  would  he  have  gone 
to  the  King  to  have  confessed  it,  by  offering  to  recall  his  followers 
from  the  mischiefs  he  had  provoked  ?  No !  But  since,  notwith- 
sttmding  a  public  protest  issued  by  himself  and  the  Association, 
reviling  the  authors  of  mischief,  the  Protestant  cause  was  still  made 
the  pretext,  he  thought  his  public  exertions  might  be  useful,  as  they 
might  tend  to  remove  the  prejudices  which  wicked  men  had  diffused. 
The  King  thought  so  likewise,  and  therefore  (as  ap()ears  by  Lord 
Stormont)  refused  to  see  Lord  George  till  he  had  given  the  test  of 
his  loyalty  by  such  exertions.  But  sure  I  am,  our  gracious  Sove- 
reign meant  no  trap  for  innocence,  nor  ever  recommended  it  as  such 
to  his  servants. 

Lord  George's  language  was  simply  this : — "  The  multitude 
pretend  to  be  perpetrating  these  acts  under  the  authority  of  the 
Protestant  petition  ;  I  assure  your  Majesty  they  are  not  the 
Protestant  Association,  and  I  shall  be  glad  to  be  of  any  service  in 
suppressing  them."  I  say,  by  God,  that  man  is  a  ruffian  who 
shall,  after  this,  presume  to  build  upon  such  honest,  artless  con- 
duct as  an  evidence  of  guilt.  Gentlemen,  if  Lord  George  Gordon 
had  been  guilty  of  high  treason  (as  is  assumed  to-day)  in  the  face 
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of  Hie  whole  Parliament,  how  are  all  its  members  to  defend  them- 
selves from  the  misprision  of  suffering  such  a  }>erson  to  go  at  large 
and  to  approach  his  Sovereign  ?  The  man  who  conceals  the  per- 
]ietration  of  treason  is  himself  a  traitor ;  but  they  are  all  perfectly 
safe,  for  nobody  thought  of  treason  till  fears  arising  from  another 
quarter  bewildered  their  senses.  The  King,  therefore,  and  his 
servants,  very  wisely  accepted  his  promise  of  assistance,  and  he 
flew  with  honest  zeal  to  fulfil  it.  Sir  Philip  Jennings  Gierke  tells 
you  that  he  made  nse  of  every  expression  which  it  was  possible  for 
fi  man  in  such  circumstances  to  employ.  He  begged  them,  for 
God's  sake,  to  disperse  and  go  home ;  declared  his  hope  that  the 
|)etition  would  l)e  granted,  but  that  rioting  was  not  the  way  to 
effect  it.  Sir  Philip  said  he  felt  himself  bound,  without  being 
{Mirticularly  asked,  to  say  everything  he  could  in  protection  of  an 
injured  and  innocent  man,  and  repeated  again  that  there  was  not 
an  art  which  the  prisoner  could  possibly  make  use  of  that  he  did 
not  zealously  employ  ;  but  that  it  was  all  in  vain.  I  began,  says 
he,  to  tremble  for  myself  when  Lord  George  read  the  resolution  of 
the  House,  which  was  hostile  to  them,  and  said  their  petition 
would  not  be  taken  into  consideration  till  they  were  quiet.  But 
did  he  say,  '*  Therefore  go  on  to  bum  and  destroy"?  On  thecontrary, 
he  helped  to  {>en  that  motion,  and  read  it  to  the  multitude,  as  one 
which  he  himself  Iiad  approved.  After  this  he  went  into  the 
coach  with  Sheriff  Pugh  in  the  city ;  and  there  it  was,  in  the  pre- 
sence of  the  very  magistrate  whom  he  was  assisting  to  keep  the 
))eaoe,  that  be  publicly  signed  the  protection  which  has  been  read 
in  evidence  against  him  :  although  Mr.  Fisher,  who  now  stands  in 
my  presence,  confessed  in  the  Privy  Council  that  he  himself  had 
grunted  similar  protections  to  various  people,  yet  he  was  dismissed 
as  hamng  done  nothing  but  his  duty. 

This  is  the  plain  and  simple*  truth — ^and  for  this  just  obedience 
to  His  Majesty's  request  do  the  King's  servants  come  to-day  into 
his  Court,  where  he  is  supposed  in  person  to  sit,  to  turn  that 
oliedience  into  the  crime  of  high  treason,  and  to  ask  you  to  put 
him  to  death  for  it. 

Gentlemen,  you  have  now  heard,  upon  the  solemn  oaths  of 
honest,  disinterested  men,  a  faithful  history  of  the  conduct  of  Lord 
George  Gordon  from  the  day  that  he  became  a  member  of  the 
Protestant  Association  to  the  day  that  he  was  committed  a  prisoner 
to  the  Tower.  And  I  have  no  doubt,  from  the  attention  with 
which  I  have  been  honoured  from  the  beginning,  that  you  have 
still  kept  in  your  minds  the  principles  to  which  I  entreated  you 
would  apply  it,  and  that  you  have  measured  it  by  that  standard. 

You  have,  therefore,  only  to  look  back  to  the  whole  of  it 
tf^ther;  to  reflect  on  all  you  have  heard  concerning  him;  to 
trace  him  in  your  recollection  through  every  part  of  the  trans- 
action; and,  considering  it  with  one  manly,  liberal  view,  to  ask 
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your  own  honest  hearts  whether  yon  can  say  that  this  noble  and 
unfortunate  youth  is  a  wicked  and  deliberate  traitor,  who  deserves 
by  your  verdict  to  suffer  a  shameful  and  ignominious  death,  which 
will  stain  the  ancient  honours  of  his  house  for  ever. 

The  crime  which  the  Crown  would  have  fixed  upon  him  is, 
that  he  assembled  the  Protestant  Association  round  the  House  of 
Commons,  not  merely  to  irifltience  and  persuade  Parliament  hy  tlie 
earnestness  of  their  supplications,  but  actually  to  coerce  it  by  hostile 
rebellious  force ;  that  finding  himself  disappointed  in  the  success 
of  that  coercion,  he  afterwards  incited  his^  followers  to  abolish  the 
legal  indulgences  to  Papists,  which  the  object  of  the  petition  was  to 
repeal,  by  the  burning  of  their  houses  of  worship  and  the  destruction 
of  their  property,  which  ended  at  last  in  a  general  attack  on  the 
])roperty  of  all  orders  of  men,  religious  and  civil,  on  the  public 
treasures  of  the  nation,  and  on  the  veiy  being  of  the  Government. 

To  support  a  charge  of  so  atrocious  and  unnatural  a  complexion, 
the  laws  of  the  most  arbitrary  nations  would  require  the  most 
incontrovertible  proof.  Either  the  villain  must  have  been  taken  in 
the  overt  act  of  wickedness,  or,  if  he  worked  in  secret  upon  others, 
his  guilt  must  have  been  brought  out  by  the  discovery  of  a  con- 
spiracy, or  by  the  consistent  tenor  of  criminality.  The  very  worst 
inquisitor  that  ever  dealt  in  blood  would  vindicate  the  torture  by 
plausibility  at  least,  and  by  the  semblance  of  truth. 

What  evidence,  then,  will  a  jnry  of  Englishmen  expect  from  the 
servants  of  the  Crown  of  England  before  they  deliver  up  a  brother 
accused  before  them  to  ignominy  and  death  ?  What  proof  will 
their  consciences  require?  What  will  their  plain  and  manly 
understandings  accept  of  ?  What  does  the  immemorial  custom  of 
their  fathers,  and  the  written  law  of  this  land,  warrant  them  in 
demanding  ?  Nothing  less,  in  any^  case  of  bloody  than  tlie  clearest 
and  most  unequivocal  conviction  of  guilt.  But  in  this  case  the 
Act  has  not  even  trusted  to  the  humanity  and  justice  of  our  general 
law,  but  has  said  in  plain,  rough,  expressive  terms — provably — 
timt  is,  says  Lord  Coke,  not  upon  conjectural  presumptions  or 
inferences,  or  strains  of  wit  but  upon  direct  and  plain  proof. 
"  For  the  King,  Lords,  and  Commons,"  continues  that  great 
lawyer,  "  did  not  use  the  word  probably,  for  then  a  common  argu- 
ment might  have  served ;  but  provably,  which  signifies  the 
highest  force  of  demonstration."  And  what  evidence,  gentlemen 
of  the  jury,  does  the  Crown  offer  to  you  in  compliance  with  these 
sound  and  sacred  doctrines  of  justice  ?  A  few  broken,  interrupted, 
disjointed  words,  without  context  or  connexion,  uttered  by  the 
speaker  in  agitation  and  heat,  heard  by  those  who  relate  them  to 
you  in  the  midst  of  tumult  and  confusion,  and  even  those  words, 
mutilated  as  they  are,  in  direct  opposition  to,  and  inconsistent  with, 
repeated  and  earnest  declarations,  delivered  at  the  very  same  time, 
and  on  the  very  same  occasion,  related  to  you  by  a  much  greater 
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nnmber  of  persons,  and  absolately  incompatible  with  the  whole 
teaor  of  his  conduct.      Which  of  us  all,  gentlemen,  would  be 
safe,  standing  at  the  bar  of  God  or  man,  if  we  were  not  to  be 
judged  by  the  regular  current  of  our  lives  and  conversations,  but 
by  detached  and  unguarded  expressions,  picked  out  by  malice,  and 
recorded,  without  context  or  circumstances,  against  us  ?    Yet  such 
is  the  only  evidence  on  which  the  Crown  asks  you  to  dip  your 
hands  and  to  stain  your  consciences  in  the  innocent  blood  of  the 
noble  and  unfortunate  youth  who  now  stands  before  you-— on  the 
single  evidence  of  the  words  you  have  heard  from  their  witnesses 
[for  of  wliat  hut  words  have  you  heard?)  which,  even  if  they  had 
stood  imcontroverted  by  the  proofs  that  have  swallowed  them  up, 
or  unexplained  by  circumstances  which  destroy  their  malignity, 
could  not^  at  the  very  worst,  amount  in  law  to  more  than  a  breach 
of  the  Act  against  tumultuous  petitioning  (if  such  an  Act  still 
exists);  since  the  worst  malice  of  his  enemies  has  not  been  able  to 
bring  up  one  single  witness  to  say  that  he  ever  directed,  counte- 
nanced, or  approved  rebellious  force  against  the  Legislature  of  his 
country.     It  is  therefore  a  matter  of  astonishment  to  me  that  men 
can  keep  the  natural  colour  in  their  cheeks  when  they  ask  for 
human  life,  even  on  the  Crown's  original  case,  though  the  prisoner 
liad  made  no  defence.    But  will  they  still  continue  to  ask  for  it 
after  what  they  have  heard  P    I  will  just  remind  the  Solicitor- 
General,    before  he  begins  his    reply,   what  matter  he  has  to 
encounter.     He  has  to  encounter  this : — That  the  going  up  in  a 
body  was  not  even  originated  by  Lord  George,  but  by  others  in  his 
absence  :  That  when  proposed  by  him  officially  as  chairman,  it 
was  adopted  by  the  whole  Association,  and  consequently  was  their 
act  as  much  as  his :  That  it  was  adopted,  not  in  a  conclave,  but 
with  open  doors,  and  the  resolution  published  to  all  the  world : 
That  it  was  known,  of  course,  to  the  Ministers  and  magistrates  of 
the  country,  who  did  not  even  signify  to  him,  or  to  anybody  else, 
its  ill^ality  or  danger :  That  decency  and  peace  were  enjoined  and 
commanded:  That  the  regularity  of  the  procession,  and  those 
badges  of  distinction,  which  are  now  cruelly  turned  into  the  charge 
of  an   hostile  array  against  him,   were  expressly   and  publicly 
directed  ^r  the  pi-eservation  of  peace  and  the  prevention  o/tumuU : 
That  while  the  house  was  deliberating,  he  repeatedly  entreated 
them  to  behave  with  decency  and  peace,  and  to  retire  to  their 
houses ;  though  he  knew  not  that  he  toas  speaking  to  the  enemies  of 
bis  cause :  That  when  they  at  last  dispersed,  no  man  thought  or 
imagined  that  treason  had  been  committed:  That  he  retired  to 
bed,  where  he  lay,  unconscious  that  ruffians  were  ruining  him  by 
their  disorders  in  the  night :  That  on  Monday  he  published  an 
advertisement  reviling  the  authors  of  the  riots,  and,  as  the  Pro- 
testant cause  bad  been  wickedly  made  the  pretext  for  them, 
solemnly  enjoined  all  who  wished  well  to  it  to  be  obedient  to  the 
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I21W8.  {Nor  Iiaa  the  Croton  even  attempted  to  prove  thai  he  had 
either  given,  or  iliat  he  aftertoarda  gave,  secret  instructions  in 
opposition  to  that  public  admonition)  That  he  afterwards  begged 
AD  audience  to  receive  the  King's  commands :  That  he  waited  oti 
the  Ministers:  That  he  attended  his  duty  in  Parliament;  and 
wlien  the  multitude,  amongst  whom  there  was  not  a  man  of  the 
Associated  Protestants,  again  assembled  on  the  Tuesday,  under 
pretence  of  the  Protestant  cause,  he  offered  his  services,  and  read 
H  resolution  of  the  House  to  them,  accompanied  with  every 
expostulation  which  a  zeal  for  peace  could  possibly  inspire :  That 
he  afterwards,  in  pursuance  of  the  King's  direction,  attended  the 
magistrates  in  their  duty;  honestly  and  honourably  exerting  all 
his  powers  to  quell  the  fury  of  the  multitude ;  a  conduct  which,  to 
the  dishonour  of  the  Crown,  has  been  scandalously  turned  against 
him,  by  criminating  him  with  protections  granted  publicly  in  the 
coach  of  the  Sheriff  of  London,  whom  he  was  assisting  in  his  office 
of  magistracy — ^although  protections  of  a  similar  nature  were,  to  tlie 
knowledge  of  the  whole  Privy  Council,  granted  by  Mr  Fisher  him- 
self, who  now  stands  in  my  presence  unaccused  and  unreproved,but 
who,  if  the  Crown  that  siunmoned  hini  durst  hate  called  him,  would 
have  dispersed  to  their  confusion  the  slightest  imputation  of  guilt. 

What,  then,  has  produced  this  ti'ial  for  high  treason,  or  given  it, 
when  produced,  tlie  seriousness  and  solemnity  it  wears  ?  What 
but  the  inversion  of  all  justice,  by  judging  from  consequences,  in- 
stead of  from  causes  and  designs?  What  but  the  artful  manner  in 
which  the  Crown  has  endeavoured  to  blend  the  petitioning  in  a 
body,  and  the  zeal  with  which  an  animated  disposition  conducted 
it,  with  the  melancholy  crimes  that  followed  ? — crimes  which  the 
shameful  indolence  of  our  magistrates,  which  the  total  extinction 
of  all  police  and  government,  suffej*ed  to  be  committed  in  broad 
day,  and  in  the  delirium  of  drunkenness,  by  an  unarmed  banditti, 
without  a  head,  without  plan  or  object,  and  without  a  i-efuge  from 
the  instant  gripe  of  justice, — a  banditti  with  whom  the  Associated 
Protestants  and  their  president  had  no  manner  of  connexion,  and 
whose  cause  they  overturned,  dishonoured,  and  ruined. 

How  unchristian,  then,  is  it  to  attempt,  without  evidence,  to  in- 
fect the  imaginations  of  men  who  are  sworn  dispassionately  and 
disinterestedly  to  try  the  trivial  offence  of  assembling  a  multitude 
with  a  petition  to  repeal  a  law  (which  has  happened  so  often  in  all 
our  memories)  by  blending  it  with  the  fatal  catastrophe  on  which 
every  man's  mind  may  be  supposed  to  retain  some  degree  of  irrita- 
tion? Oh,  fie!  OK  fie!  Is  the  intellectual  seat  of  justice  to  be  thus 
impiously  shaken  ?  Are  your  benevolent  propensities  to  be  thns 
disappointed  and  abused  ?  Do  they  wish  you,  while  you  are  listen- 
ing to  the  evidence,  to  connect  it  with  unforeseen  consequences,  in 
spite  of  reason  and  truth  ?  Is  it  their  object  to  hang  the  millstone 
of  prejudice  around  his  innocent  neck  to  sink  him  ?    If  there  be 
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Bticli  men,  mny  Heaven  forgive  them  for  the  attempt,  and  inspire 
yoa  ivith  fortitude  and  wisdom  to  discharge  your  duty  with  calm, 
steady,  and  reflecting  minds ! 

Gentlemen,  I  have  no  manner  of  doubt  that  you  will.  I  am 
sure  you  cannot  but  see,  notwithstanding  my  great  inability,  in- 
creased by  a  perturbation  of  mind  (arising,  thank  God  I  from  no 
dishotiest  cause),  that  there  has  been  not  only  no  evidence  on  the 
]Kirt  of  the  Crown  to  fix  the  guilt  of  the  late  commotions  upon  the 
prisoner,  but  that,  on  the  contraiy,  we  have  been  able  to  resist  tlie 
probabilitj/ — I  might  almost  say  the  possibility— oi  the  charge,  not 
only  by  living  witnesses,  whom  we  only  ceased  to  call  because  the 
trial  would  never  have  ended,  but  by  the  evidence  of  nil  the  blood 
that  has  paid  the  forfeit  of  that  guilt  already, — ^an  evidence  that  I 
will  take  upon  me  to  say  is  the  strongest,  and  most  unanswerable, 
which  the  combination  of  natural  events  ever  brought  together 
since  the  beginning  of  the  world  for  the  deliverance  of  the 
oppressed ;  since  in  the  late  numerous  trials  for  acts  of  violence 
and  depredation,  though  conducted  by  the  ablest  servants  of  the 
Crown,  with  a  laudable  eye  to  the  investigation  of  the  subject 
which  now  engages  us,  no  one  fact  appeared  which  showed  any 
plan,  any  object,  any  leader ;  since  out  of  forty-four  thousand  ))er- 
sons  who  signed  the  petition  of  the  Protestants,  not  one  wns  to  be 
found  among  those  who  were  convicted,  tried,  or  even  apprehended 
on  sospicion ;  and  since  out  of  all  the  felons  who  were  let  loose 
from  prisons,  and  who  assisted  in  the  destruction  of  our  property, 
not  a  single  wretch  was  to  be  found  who  could  even  attempt  to 
save  his  own  life  by  the  plausible  promise  of  giving  evidence  to-day. 
What  can  overturn  such  a  proof  as  this?  Surely  a  good  man 
might,  without  superstition,  believe  that  such  an  union  of  events 
was  something  more  than  natural,  and  that  the  Divine  Providence 
was  watchful  for  the  protection  of  innocence  and  truth. 

I  may  now  therefore  relieve  you  from  the  pain  of  hearing  me  any 
longer,  and  be  myself  relieved  from  speaking  on  a  subject  which 
agitates  and  distresses  me.  Since  Lord  George  Gordon  stands 
clear  of  every  hostile  act  or  purpose  against  the  Legislature  of  his 
conntrj,  or  the  properties  of  his  fellow-subjects;  since  the  whole 
tenor  of  his  conduct  repels  the  belief  of  the  traitorous  intention 
charged  by  the  indictment,  my  task  is  finished.  I  shall  make  no 
address  to  your  passions.  I  will  not  remind  you  of  the  long  and 
rigorous  imprisonment  he  has  suffered.  I  will  not  speak  to  you  of 
bis  great  youth,  of  his  illustrious  birth,  and  of  his  uniformly  ani- 
mated and  generous  zeal  in  Parliament  for  the  constitution  of  his 
country.  Such  topics  might  be  useful  in  the  balance  of  a  doubtful 
case ;  yet  even  then  I  should  have  trusted  to  the  honest  hearts  of 
Englishmen  to  have  felt  them  without  excitation.  At  present,  the. 
plain  and  rigid  rnles  of  justice  and  truth  are  sufficient  to  entitle  me 
to  your  verdict. 


SPEECH  in  the  Court  of  Kings  Bench  against  a  New  Trial  in 
the  Case  of  Breach  of  Promise  of  Marriage,  Mobton  v. 

Fenn. 

THE  SUBJECT. 

The  following  speech  may  appear,  at  first  glance,  to  be  scarcely  worthy 
of  a  place  in  a  collection  of  pleadings  upon  so  many  interesting  subjects  ; 
but  it  will  be  found,  on  examination,  to  contain  very  important  prin- 
ciples of  law.  The  occasion  of  it  was  shortly  this.  A  woman  of  the 
name  of  Morton,  who  was  the  plaintiff,  in  a  cause  tried  before  Lord 
Mansfield  at  the  sittings  at  Guildhall,  in  London,  had  hired  herself  to 
be  housekeeper  to  a  Mr  Fenn,  who  was  the  defendant,  an  old  and  infirm 
man,  Mrs  Morton,  the  plaintiff,  was  not  a  young  woman,  and  had  no 
great  personal  recommendations.  The  old  gentleman,  however,  thought 
otherwise,  and,  to  induce  his  housekeeper  to  cohabit  with  him,  had 
promised  to  marry  her,  the  breach  of  which  promise  was  the  founda- 
tion of  an  action  to  recover  damages. 

The  cause  was  conducted  by  Lord  Erskine,  who  had  not  then  been 
long  at  the  bar.  There  is  no  note  of  what  passed  at  the  trial,  nor  is  it 
materia],  except  that,  after  the  plaintiff's  case  had  been  opened,  and, 
after  some  cross-examination  of  the  witness  who  proved  the  promise, 
with  a  view  to  ridicule  the  person  and  manners  of  the  plaintiff,  Mr 
Wallace,  then  Attorney-General,  and  who  was  a  very  able  nid  prttu 
advocate,  endeavoured,  as  the  lawyers  call  it,  without  calling  witnesses, 
to  laugh  the  cause  out  of  court,  by  representing  that  neither  of  the 
parties  to  the  contract  had  any  loss  from  the  breach  of  it,  as  the  plaintiff 
was  an  ugly  old  woman,  and  the  defendant,  who  was  then  in  court,  and 
whom  he  pointed  out  to  the  jury  to  make  the  scene  more  ludicrous,  was 
not  a  person,  in  the  loss  of  whom,  as  a  husband,  there  could  be  any 
claim  to  more  than  a  farthing  damages.  The  jury,  however,  returned 
a  verdict  of  two  thousand  pounds;  and,  in  the  term  which  followed,  a 
rule  having  been  obtained  by  the  Attorney-General  for  setting  aside  the 
verdict,  and  for  a  new  trial,  on  the  ground  that  the  damages  were 
excessive,  the  following  very  short  speech  was  made  by  Mr  Erskine, 
maintaining  his  client's  right  to  the  whole  money,  and  denying  the 
jurisdiction  of  the  Court,  in  such  a  case,  to  impeach  the  verdict  of  the 
jury. 

Perhaps  there  is  no  subject  more  important  in  the  whole  volumes 
of  the  law  than  that  which  regards  the  distinct  jurisdictions  of  judges 
and  juries  in  that  mixed  form  of  trial  which  is  the  peculiar  and  the 
best  feature  in  the  British  constitution.  The  subject,  as  it  applies  to 
criminal  cases,  is  treated  of  in  every  possible  point  of  view  iu  the 


SPEECH  IN  THE  CASE  OF  MORTON  v.  FENN.  85 

Dean  of  St  Asaph's  case  (p.  90  of  the  present  Tolnme) ;  but  it  is  most 
important,  also  (even  as  it  regards  dvU  cases)  that  the  distinct  offices  of 
jadges  and  juries  should  be  thoroughly  understood  and  rigidly  main- 
tained. If,  in  civil  actions,  the  Court  had  no  jurisdiction  to  set  aside 
verdicts,  and  to  grant  new  trials,  even  in  cases  where  the  jury  may 
either  have  mistaken  the  law,  or  where  they  may  have  assessed  damages 
by  no  means  coihmensurate  with  the  loss  of  property,  or  with  the  injury 
sustained  by  the  party  complaining ;  if  in  cases  where  juries  may  have 
assessed  damages  either  nianifestly  and  grossly  excessive,  or  unjustly 
inadequate,  the  Court  had  no  jurisdiction  to  send  the  case  to  another 
hearing  for  more  mature  consideration,  trial  by  jury,  the  boast  and  glory 
of  our  country,  would  be  as  great  a  national  evil  as  it  is  now  a  benefit 
and  a  blessing ; — but  if,  on  the  other  hand,  revisions  of  verdicts  were 
suffered  to  take  place,  unless  in  cases  of  manifest  injustice ;  if  new  trials 
were  to  be  awarded,  because  judges  might  differ  from  juries  upon  occa- 
sions where  men  of  sense  and  justice  might  reasonably  differ  from  one 
another,  such  a  proceeding  would  be  the  substitution  of  judicial  autho* 
rity,  in  fixed  magistrates,  for  the  discretion  lodged  by  the  constitution 
in  the  popular  jurisdictions  of  the  country.  Every  pleading,  therefore, 
which  accurately  marks  out  and  firmly  maintains  those  salutary 
boundaries,  though  already  very  tvell  understood  and  ascertained^  is  worthy 
of  a  faithful  report  On  the  present  occasion,  the  Court  refused  to  set 
aside  the  verdict,  upon  the  principles  contained  in  the  short  speech 
which  follows. 


THE  SPEECH. 

My  Lord, — The  jurisdiction  exercised  by  the  Court  in  cases  of 
excessive  damages  stands  upon  so  sensible  and  so  clear  a  principle, 
that  the  bare  stating  of  it  must,  in  itself,  be  an  answer  to  the  rule 
for  a  new  trial  which  the  defendant  has  obtained. 

In  cases  of  pecuniary  contracts,  the  damage  is  matter  oF  visible 
and  certain  calculation ;  the  Court  can  estimate  it  as  well  as  the 
jury ;  aad  though  it  never  interferes  on  account  of  those  variations 
which  may  be  fairly  supposed  to  have  arisen  from  the  different 
degrees  of  credit  given  to  the  evidence,  yet  where  the  jury  steps 
beyond  every  possible  estimate  of  the  injury  arising  from  the  con- 
tract broken,  the  Court  must  say  that  the  verdict  is  wrong ;  because 
it  is  a  subject  upon  which  there  can  be  no  difference  of  judgment 
amongst  reasonable  men ;  the  advantage  of  a  pecuniary  contract, 
and,  consequently,  the  loss  following  from  the  breach  of  it,  being 
a  matter  of  dry  calculation.  In  such  cases,  therefore,  the  Court 
does  not  set  up  a  jurisdiction  over  damages  in  violation,  or  control, 
of  the  constitutional  rights  of  juries,  but  only  prevents  the  operation 
of  either  a  visible,  certain,  palpable  mistake,  or  a  wilful  act  of  injus- 
tice: this  is  the  whole — and  without  such  power  in  the  Court, 
since  attaints  have  gone  into  disuse,  the  constitution  would  be 
wretchedly  defective.  . 
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Tlie  »iine  principlefl  apply  likewise  to  all  actions  of  tort  founded 
on  injuries  to  property;  the  measure  of  damages  in  such  actions 
l)eing  equally  certain.  As  much  as  the  plaintiff's  property  is 
diminished  in  value  by  the  act  of  the  defendant,  so  much  shall  the 
defendant  pay ;  for  he  must  plaice  the  plaintiff  in  the  same  con- 
dition as  if  the  wrong  had  not  been  committed.  In  such  discus- 
sions there  must  be,  likewise,  many  shades  of  difference  in  the 
judgments  of  men  respecting  the  loss  and  inconvenience  suffered 
by  acts  injurious  to  property,  and,  as  far  as  these  differences  can 
have  any  reasonable  operation,  Juries  have  an  uncontrolled  jurisdic- 
tion ;  as  the  Court  will  never  sej;  aside  their  verdict  for  a  difference 
which  might  fairly  subsist  upon  the  evidence  between  intelligent 
and  unprejudiced  men :  but  liei*e,  too,  when  they  go  beyond  th% 
utmost  limits  of  discreet  Judffment,  the  Court  interferes,  because 
there  is  in  all  cases  of  injury  to  property  a  pecuniary  calculation 
to  govern  the  jurisdiction  it  exercises ;  all  attacks  on  property 
resolving  themselves  into  pecuniary  loss,  pecuniary  damages  are 
easily  adjusted. 

But  there  is  a  catalogue  of  wrongs  over  which  juries,  where 
neither  favour  nor  corruption  can  be  alleged  against  them,  ought 
to  have  an  uncontrolled  dominion  ;  not  because  the  Court  has  not 
the  same  superintending  jurisdiction  in  these  as  in  other  cases,  but 
because  it  can  rarely  have  any  standard  by  which  to  correct  the 
error  of  the  verdict 

There  are  other  rights  which  society  is  instituted  to  protect  as 
well  as  the  right  of  property,  which  are  much  more  valuable  than 
property,  and  for  the  deprivation  of  which  no  adequate  comjien- 
sation  in  money  can  be  made.  What  Court,  for  instance,  shall 
Hay,  in  an  action  for  slandering  an  honest  and  virtuous  character, 
that  a  jury  has  overrated  the  wrong  which  honour  and  sensibility 
endure  at  the  veiy  shadow  of  reproach  ?  If  a  wife  is  seduced  by 
the  adulterer  from  her  husband,  or  a  daughter  from  the  protection 
of  her  father,  can  the  Court  say  this  or  that  sum  of  money  is  too 
much  for  villany  to  pay,  or  for  misery  to  receive?  In  neither  of 
these  instances  can  the  jury  compel  the  defendant  to  make  an 
adequate  atonement,  for  neither  honour  nor  happiness  can  be  esti- 
mated in  gold ;  and  the  law  has  only  recourse  to  pecuniary  com- 
pensation from  the  want  of  power  to  make  the  sufferer  any  other. 

These  principles  apply,  in  a  strong  degi-ee,  to  the  case  before  the 
Court.  It  is,  indeed,  a  suit  for  breach  of  a  contract,  but  not  of 
w  pecuniary  contract ;  injury  to  property  is  an  ingredient — but  not 
the  sole  ingredient  of  the  action :  there  is  much  personal  wrong ; 
and  of  a  sort  that  is  irreparable.  There  is,  upon  the  evidence  re- 
ported by  your  Lordship,  loss  of  health,  loss  of  happiness,  loss  of 
])rotection  from  relations  and  friends,  loss  of  honour  which  had 
l>een  before  maintained  (in  itself  the  full  measure  of  ruin  to  a 
woman) ;  and,  added  to  all  these,  there  is  loss  of  property  in  the 
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(liaappointment  of  a  permanent  settlement  for  life :  and  for  all  ihifl, 
Uie  jury  have  given  two  thousand  pounds,  not  more  than  a  year's 
interest  of  the  defendant's  property. 

I  am,  therefore,  at  a  loss  to  disoover  any  circumstance  on  the 
face  of  your  Lordship's  report,  from  which  alone  the  Court  must 
judge  of  the  evidence,  that  can  warrant  a  judgment  that  the  jury 
have  done  wrong ;  for  independent  of  their  exclusive  right  to 
settle  the  d^rees  of  credit  due  to  the  witnesses,  what  was  there  at 
the  trial,  or  what  is  there  noWy  to  bring  their  credit  into  question  ? 
Their  characters  stood  before  the  jury,  and  stand  before  the  Court, 
imimpeached;  and  Mr.  Wallace's  whole  argument,  if  indeed,  jest 
IS  to  be  considered  as  i*eason,  hangs  upon  the  inadmissible  suppo* 
sition  that  the  witnesses  exaggerated  the  case.  But  the^r^  have 
decided  on  their  veracity;  and,  therefore,  before  the  Court  can 
grant  a  new  trial,  it  must  say,  that  the  verdict  is  excessive  and 
ill^al  upon  the  facts  as  reported  by  your  Lordship,  taking  them  to 
be  literally  as  they  proceeded  from  the  mouths  of  the  vntnesses, 
Upoo  this  state  of  the  case,  and  it  is  impossible  to  remove  me  from 
it,  I  think  it  is  not  very  difficult  to  make  up  the  defendant's  bill 
for  two  thousand  pounds. 

The  plaintiff  appears  to  be  the  daughter  of  a  clergyman,  and 
to  Iiave  been  bred  up  with  the  notions  of  a  gentlewoman ;  she 
had  been  before  respectably  married,  in  which  condition,  and  during 
her  widowhood,  she  had  preserved  her  character,  and  had  been 
protected  and  respected  by  her  relations  and  friends.  It  is  probable 
that  lier  circumstances  were  very  low,  from  the  character  in  which 
she  was  introduced  to  the  defendant,  who,  being  an  old  and  infirm 
man,  was  desirous  of  some  elderly  person  as  a  housekeeper :  and  no 
imputation  can  justly  be  cast  upon  the  plaintiff  for  consenting  to 
such  an  introduction;  for,  by  Mr.  Wallace's  favour,  the  jury  had  a 
view  of  this  defendant,  and  the  veiT  sight  of  him  rebutted  every 
suspicion  that  could  possibly  fall  upon  a  woman  of  any  age,  con- 
stitution, or  complexion.  I  am  sure  everybody  who  was  in  court 
must  agree  with  me,  that  all  the  diseases  catalogued  in  the  disjien- 
satory  seemed  to  be  running  a  race  for  his  life,  though  the  asthma 
appeared  to  have  completely  distanced  his  competitors,  as  the  fellow 
was  blowing  like  a  smith's  bellows  the  whole  time  of  the  trial. 
His  teeth  being  all  gone,  I  shall  say  nothing  of  his  gums;  and,  as 
to  bis  shape,  to  be  sure  a  bass  fiddle  is  perfect  gentility  compared 
with  it  I  was  surprised,  therefore,  that  Mr.  Wallace  should  be 
the  first  to  point  out  this  mummy  to  the  jmy,  and  to  comment  011 
his  imperfections  ;  because  they  proved  to  a  demonstration  tliat  the 
plaintiff  could  have  no  other  possible  inducement  or  temptation  to 
cohabit  with  him,  but  that  express  and  solemn  promise  of  mar- 
riage which  was  the  foundation  of  the  action  and  the  aggravation 
of  the  wrong.  But  besides  such  plain  presumption,  it  is  directly 
in  proof  that  she  never  did  cohabit  with  him  before,  nor  until 
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under  this  express  promise  and  condition ;  so  that  the  whole  argu- 
ment is,  that  disease  and  infirmity  are  excuses  for  villany,  and 
extinction  of  vigour  an  apology  for  debauchery.  The  age  of  the 
}>)aintiff,  who  is  a  woman  towards  fifty,  was  another  topic ;  so  that 
a  crime  is  argued  to  be  less  in  proportion  as  the  temptation  to 
commit  it  is  diminished. 

It  would  be  in  the  defendant's  favour  if  the  promise  had  been 
improvident  and  thoughtless,  suddenly  given,  and  as  suddenly 
repented  ;  but  the  very  reverse  is  in  evidence,  as  she  lived  with  him 
on  these  terms  for  several  months,  and  at  the  end  of  them,  he 
repeated  his  promises,  and  expressed  the  fullest  approbation  of  her 
conduct.  It  is  further  in  proof,  that  she  fell  into  bad  health  on  her 
discovering  the  imposition  practised  on  her,  and  his  disposition  to 
abandon  her.  He  himself  admitted  her  vexation  on  that  account 
to  be  the  cause  of  her  illness,  and  his  behaviour  under  that  impres* 
sion  was  base :  having  determined  to  get  rid  of  her,  he  smuggled 
her  out  of  his  own  house  to  her  sister's,  under  pretence  that  change 
of  air  would  recover  her ;  and  continued  to  amuse  the  poor  crea- 
ture with  fresh  promises  and  protestations,  till,  without  provocation, 
and  without  notice  or  apology,  he  married  another  woman,  young 
enough  to  be  his  daughter,  and  who,  I  hope,  will  manifest  her  afiec- 
tion  by  furnishing  him  with  a  pair  of  horns,  sufficient  to  defend 
himself  against  the  sheriff  when  he  comes  to  levy  the  money  upon 
this  verdict. 

By  this  marriage,  the  poor  woman  is  abandoned  to  poverty  and 
disgrace,  cut  off  from  the  society  of  her  relations  and  friends,  and 
shut  out  from  every  prospect  of  a  futui*e  settlement  in  life  suitable 
to  her  education  and  her  birth :  for  having  neither  beauty  nor 
youth  to  recommend  her,  she  could  have  no  pretensions  but  in  that 
good  conduct  and  discretion  which,  by  tixisting  to  the  honour  of 
the  defendant,  she  has  forfeited  and  lost. 

.  On  all  these  circumstances,  no  doubt,  the  jury  calculated  the 
damages,  and  how  can  your  Lordship  unravel  or  impeach  the  calcu- 
lation ?  They  are  not  like  the  it^ms  in  a  tradesman's  account,  or 
tlie  entries  in  a  banker's  book ;  it  is — 

For  loss  of  character,  so  much ; 

For  loss  of  health,  so  much  ; 

For  loss  of  the  society  and  protection  of  relations  and  friends,  so 
much ; 

And  for  the  loss  of  a  settlement  for  life,  so  much. 

How  is  the  Court  to  audit  this  account,  so  as  to  say,  that,  in 
every  possible  state  of  it,  the  jury  has  done  wrong?  How,  my 
Lord,  are  my  observations,  weak  as  they  are  as  proceeding  from  me, 
but  strong  as  supported  by  the  subject,  to  be  answered  ? — only  by 
ridicule,  which  the  facts  do  not  furnish,  and  at  which  even  folly, 
when  coupled  with  humanity  or  justice,  cannot  smile.  We  are, 
besides,  not  in  a  theatre,  but  in  a  court  of  law ;  and  when  judges 
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are  to  draw  grave  conclusions  from  facts,  which  not  being  under 
re-examination,  cannot  be  distorted  by  observation,  they  will  hardly 
be  turned  aside  from  justice  by  a  jest. 

I  therefore  claim  for  the  plaintiff  the  damages  which  the  jury 
gave  her  under  these  directions  from  your  Lordship,  "  That  they 
were  so  entirely  within  their  province,  that  you  would  not  lead 
their  judgments  by  a  single  observation/' 

The  rule  for  a  new  trial  was  discharged. 


SPEECH  at  Shrewsbury,  6th  August  1784,/or  the  Rev.  William 
Davies  Shipley,  Dean  of  St  Asaph,  on  his  Trial  for  Publish- 
ing a  Seditious  Libel 

THE  SUBJECT. 

In  the  year  1783,  soon  after  the  conclusion  of  the  calamitous  war  in 
America,  the  public  attention  was  very  warmly  and  generally  turned 
throughout  this  country  towards  the  necessity  of  a  reform  in  the  repre- 
sensation  of  the  people  in  the  House  of  Commons.  Several  societies 
were  formed  in  different  parts  of  England  and  Wales  for  the  promotion 
of  it ;  and  the  Duke  of  Richmond  and  Mr.  Pitt,  then  the  Minister,  took 
the  lead  in  bringing  the  subject  before  Parliament. 

To  render  this  great  national  object  intelligible  to  the  ordinary  ranks 
of  the  people,  Sir  William  Jones,  Uien  an  eminent  barrister  in  London, 
and  afterwards  one  of  the  judges  of  the  Supreme  Court  of  Judicature 
at  Bengal,  composed  a  dialogue  between  a  scholar  and  a  farmer  as  a 
vehicle  for  explaining  to  common  capacities  the  great  principles  of  society 
and  government,  and  for  showing  the  defects  in  the  representation  of 
the  people  in  the  British  Parliament.  Sir  William  Jones  having  mar- 
ried a  sister  of  the  Dean  of  St.  Asaph,  he  became  acquainted  with  and 
interested  in  this  dialogue,  and  recommended  it  strongly  to  a  committee 
of  gentlemen  of  Flintshire  who  were  at  that  time  associated  for  the 
object  of  reform,  where  it  was  read,  and  made  the  subject  of  a  vote  of 
approbation.  The  Court  party,  on  the  other  hand,  having  made  a 
violent  attack  upon  this  committee  for  the  countenance  thus  given  to 
the  dialogue,  the  Dean  of  St.  Asaph,  considering  (as  he  himself  expressed 
it)  that  the  best  means  of  justifying  the  composition,  and  those  who 
were  attacked  for  their  approbation  of  it,  was  to  render  it  public,  that 
the  world  might  decide  the  controversy,  sent  it  to  be  printed,  prefixing 
to  it  the  following  advertisement : — 

''  A  short  defence  hath  been  thought  necessary  against  a  violent  and 
groundless  attack  upon  the  Flintshire  Committee,  for  having  testified 
their  approbation  of  the  following  dialogue,  which,  hath  been  publicly 
branded  with  the  most  injurious  epithetu ;  and  it  is  conceived  that  the 
sure  way  to  vindicate  this  little  tract  from  so  unjust  a  character  will 
be  as  publicly  to  produce  it.  The  friends  of  the  Revolution  will  in- 
stantly see  that  it  contains  no  principle  which  has  not  the  support  of 
the  highest  authority,  as  well  as  the  clearest  reason. 

^'  If  the  doctrines  which  it  slightly  touches  in  a  manner  suited  to  the 
nature  of  the  dialogue  be  'seditious,  treasonable,  and  diabolical,'  Lord 
Somers  was  an  incendiary,  Locke  a  traitor,  and  the  Convention  Parlia- 
ment a  paudsemonium ;  but  if  those  names  are  the  glory  and  boast  of 
England,  and  if  that  Convention  secured  our  liberty  and   happiness, 
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then  the  doctiines  in  qaeetion  are  not  only  just  and  rational,  bnt  con- 
Htitutional  and  salutary ;  and  the  reproachful  epithets  belong  wholly  to 
the  system  of  those  who  so  grossly  misapplied  it." 

The  dialogue  being  published,  the  late  Mr.  Titzmauriee,  brother  to 
the  late  Marquis  of  Limsdowne,  preferred  a  bill  of  indictment  against 
the  Dean  for  a  libel  at  the  great  sessions  for  Denbighshire,  where  the 
cause  stood  to  be  tried  at  Wrexham  assizes  in  the  summer  of  1783,  but 
was  put  off  by  an  application  to  the  Court,  founded  upon  the  circulation 
of  papers  to  prejudice  the  trial.  At  the  spring  assizes  for  Wrexhaiu, 
in  1 784,  the  cause  again  stood  for  trial,  and  the  defendant  attended  by 
his  counsel  a  second  time,  when  it  was  removed  by  the  prosecutor  into 
the  Court  of  King's  Bench,  and  came  on  at  last  to  be  tried  at  Shrews- 
bury, as  being  in  the  next  adjacent  English  county. 

The  indictment  set  forth,  <<That  William  Davies  Shipley,  late  of 
LUmnerch  Park,  in  the  parish  of  Henllan,  in  the  county  of  Denbigh, 
clerk,  being  a  person  of  a  wicked  and  turbulent  disposition,  and 
maliciously  designing  and  intending  to  excite  and  diffuse,  amongst 
the  subjects  of  this  realm,  discontents,  jealousies,  and  suspicions  of 
our  Lord  the  King  and  hia  goreniment,  and  disaffection  and  dis- 
loyalty to  the  person  and  goYcmment  of  our  Lord  the  now  King ;  and 
to  raise  very  dangerous  seditions  and  tumults  within  this  kingdom ; 
and  to  draw  the  goYemment  of  this  kingdom  into  great  scandal,  infamy, 
and  disgrace;  and  to  incite  the  subjects  of  our  Lord  the  King  to 
attempt,  by  force  and  violence,  and  with  arms,  to  make  alterations  in 
the  government,  state,  and  constitution  of  this  kingdom,  on  the  ist 
day  of  April,  in  the  twenty-third  year  of  the  reign  of  our  Sovereign 
Lord  Gteorge  the  Third,  now  King  of  Great  Britain,  and  so  forth,  at 
Wrexham,  in  the  county  of  Denbigh  aforesaid,  wickedly  and  seditiously 
published,  and  caused  and  procured  to  be  published,  a  certain  false, 
wicked,  malicious,  seditions,  and  scandalous  libel  of  and  concerning  our 
said  Lord  the  King,  and  the  government  of  this  realm,  in  the  form  of 
a  dialogue  between  a  supposed  gentleman  and  a  supposed  farmer, 
wherein  the  part  of  the  supposed  gentleman,  in  the  supposed  dialogue, 
IS  denoted  by  the  letter  Q,  and  the  part  of  the  supposed  farmer,  in  such 
6up]x>Bed  dialogue,  is  denoted  by  the  letter  F,  entitled,  '  The  Principles 
of  Qovemment^  in  a  Dialogue  between  a  Qentleman  and  a  Farmer.' 
In  which  said  libel  are  contained  the  fabe,  wicked,  malicious,  seditious, 
and  scandalous  matters  following"  (to  wit). 

The  indictment  then  set  forth  verbatim  the  following  dialogue,  with- 
out any  averments  or  innuendoes,  except  those  above-mentioned,  viz., 
that  by  '^G"  throughout  the  dialogue  was  meant  Gentleman,  and  by 
"  F  "  Fcarmer.  By  "  The  King  "  (when  it  occurred).  The  King  of  Great 
Britain ;  and  by  ''  Parliament  ^  (when  it  occurred).  The  Parliament  of 
tki$  kingdom.  The  dialogue,  therefore,  as  it  follows,  is  in  fact  the  whole 
indictment,  only  without  the  constant  repetition  that  F  means  Farmer, 
K  King,  and  P  Parliament. 

"  Tlie  Principlee  of  Government,  m  a  Dialogue  hettoeen  a  Gentleman 

and  a  Farmer, 

**  F.  Why  should  humble  men  like  me  sign  or  set  marks  to  petitions 
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of  this  natnret    It  is  better  for  ns  fanners  to  mind  onr  hnsbandry,  and 
leave  what  we  cannot  comprehend  to  the  King  and  Parliament. 

''Q.  You  can  comprehend  more  than  yon  imagine;  and,  as  a  free 
member  of  a  free  state,  have  higher  things  to  mind  than  you  may 
conceive. 

''  F.  If  by  free  yon  mean  ont  of  prison,  I  hope  to  continue  so  as  long 
as  I  can  pay  my  rent  to  the  squire's  bailiff;  but  what  is  meant  by  a  free 
state) 

'*  O.  Tell  me  first  what  is  meant  by  a  club  in  the  village,  of  which  I 
know  you  to  be  a  member  9 

''  F.  It  is  an  assembly  of  men  who  meet  after  work  every  Saturday 
to  be  merry  and  happy  for  a  few  hours  in  the  week. 

'*  G.  Have  you  no  other  object  but  mirth) 

'^  F.  Yes ;  we  have  a  box  into  which  we  contribute  equally  from  our 
monthly  or  weekly  savings,  and  out  of  which  any  members  of  the  club 
are  to  be  relieved  in  sickness  or  poverty ;  for  the  parish  officers  are  so 
cruel  and  insolent,  that  it  were  better  to  starve  than  apply  to  them  for 
relief. 

'*  G.  Did  they,  or  the  squire,  or  the  parson,  or  all  together,  compel  yon 
to  form  this  society  ) 

"F.  Oh  no;  we  could  not  be  compelled;  we  formed  it  by  our 
choice. 

"  G.  You  did  right.  But  have  you  not  some  head  or  president  of  your 
club) 

''F.  The  master  for  each  night  is  chosen  by  all  the  company  present 
the  week  before. 

*'  G.  Does  he  make  laws  to  bind  you  in  case  of  ill-temper  or  misbe- 
haviour ) 

'*  F.  He  make  laws !  He  bind  us  1  No ;  we  have  all  agreed  to  a  set 
of  equal  rules,  which  are  signed  by  every  new-comer,  and  were  written 
in  a  strange  hand  by  young  Spelman,  the  lawyer's  clerk,  whose  uncle  is  a 
member. 

*'  G.  What  should  you  do  if  any  member  were  to  insist  on  becoming 
perpetual  master,  and  on  altering  your  rules  at  his  arbitrary  will  and 
pleasure ) 

**F.  We  should  expel  him. 

"  G.  What  if  he  were  to  bring  a  sergeant's  guard,  when  the  militia  are 
quartered  in  your  neighbourhood,  and  insist  upon  your  obeying  him) 

^*  F.  We  would  resist  if  we  could ;  if  not,  the  society  would  be  broken 
up. 

^'G.  Suppose  that,  with  his  sergeant's  guard,  he  were  to  take  the 
money  out  of  the  box,  or  out  of  your  pockets  ) 

"  F.  Would  not  that  be  a  robbery ) 

"  G.  I  am  seeking  information  from  you.  How  should  you  act  upon 
such  an  occasion  ) 

^'  F.  We  should  submit  perhaps  at  that  time ;  but  should  afterwards 
try  to  apprehend  the  robbers. 

"  G.  What  if  you  could  not  apprehend  them  ) 

"  F.  We  might  kill  them,  I  should  think ;  and  if  the  King  would  not 
pardon  us,  God  would. 
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"0.  How  could  you  either  apprehend  them,  or,  if  they  resisted,  kill 
tbem,  without  a  sufficient  force  in  your  own  hands  f 

^^  F.  Oh !  we  are  all  good  players  at  single  stick,  and  each  of  us  has  a 
stout  cudgel  or  quarter-staff  in  the  comer  of  his  room. 

'*  Q.  Suppose  that  a  few  of  the  club  were  to  domineer  over  the  rest, 
and  insist  upon  making  laws  for  them ) 

''F.  We  must  take  the  same  course;  except  it  would  be  easier  to 
restrain  one  man  than  a  number ;  but  we  should  be  the  majority  with 
justice  on  our  side. 

''  6.  A  word  or  two  on  another  head.  Some  of  you,  I  presume,  are 
no  great  accountants  1 

''  F.  Few  of  us  understand  accounts ;  but  we  trast  old  LUly,  the 
schoolmaster,  whom  we  belieye  to  be  an  honest  man ;  and  he  keeps  the 
key  of  our  box. 

**  O.  If  your  money  should,  in  time,  amount  to  a  large  sum,  it  might 
not,  perhaps,  be  safe  to  keep  it  at  his  house,  or  in  any  private  house. 

'*  F.  Where  else  should  we-  keep  it ) 

"  G.  You  might  choose  to  put  it  into  the  funds,  or  to  lend  it  the  squire 
who  has  lost  so  much  lately  at  Newmarket,  taking  his  bond  on  some  of 
his  fields,  as  your  security  for  payment,  with  interest. 

^'  F.  We  must,  in  that  case,  confide  in  young  Spelman,  who  will  soon 
set  up  for  himself,  and,  if  a  lawyer  can  be  honest,  will  be  an  honest 
lawyer. 

'^  G.  What  power  do  you  give  to  Lilly,  or  should  you  give  to  Spelman, 
in  the  case  supposed  % 

**  F.  No  power  ;  we  should  give  them  both  a  due  allowance  for  their 
trouble,  and  should  expect  a  faithful  account  of  all  they  had  done  for  us. 

*'  G.  Honest  men  may  change  their  nature.  What  if  both  or  either  of 
them  were  to  deceive  you  ) 

*'  F.  We  should  remove  them,  put  our  trust  in  better  men,  and  try  to 
repair  our  loss. 

**  G.  Did  it  never  occur  to  you  that  every  state  or  nation  was  only  a 
great  club  ? 

**  F.  Nothing  ever  occurred  to  me  on  the  subject ;  for  I  never  thought 
about  it. 

"  G.  Though  you  never  thought  before  on  the  subject,  yet  you  may  be 
able  to  tell  me  why  you  suppose  men  to  have  assembled,  and  to  have 
formed  nations,  communities,  or  states,  which  all  mean  the  same  thing  ? 

'*  F.  In  order,  I  should  imagine,  to  be  as  happy  as  they  can  while  they 
live. 

"  G.  By  happy,  do  you  mean  merry  only  t 

**  F.  To  be  as  merry  as  they  can  without  hurting  themselves  or  their 
neighbours,  but  chiefly  to  secure  themselves  from  danger,  and  to  relieve 
their  wants. 

''G.  Do  you  believe  that  any  king  or  emperor  compelled  them  to 
associate  1 

"  F.  How  could  one  man  compel  a  multitude  f — a  king  or  an  emperor, 
I  presume,  is  not  bom  with  a  hundred  hands. 

*^  G.  When  a  prince  of  the  blood  shall,  in  any  country,  be  so  distin- 
guished by  nature,  I  shall  then,  and  then  only,  conceive  him  to  be  a 
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greater  man  than  yon  :  but  might  not  an  army,  with  a  king  or  general  at 
their  head,  have  compelled  them  to  assemble  % 

"  F.  Yes ;  but  the  army  must  have  been  formed  by  their  own  choice ; 
one  man  of  a  few  can  never  govern  many  without  their  consent. 

"  G.  Suppose,  however,  that  a  multitude  of  men,  assembled  in  a  town 
or  city,  were  to  choose  a  king  or  governor ;  might  they  not  give  him  high 
power  and  authority ) 

"  F.  To  be  sure ;  but  they  would  never  be  so  mad,  I  hope,  as  to  give 
him  a  power  of  making  their  laws. 

"  G.  Who  else  should  make  them  % 

"  F.  The  whole  nation  or  people. 

"  G.  What  if  they  disagreed  % 

^*  F.  The  opinion  of  the  greater  number,  as  in  our  village-clubs,  must 
be  taken,  and  prevaO. 

*'  G.  What  could  be  done  if  the  society  were  so  large  that  all  could  not 
meet  at  the  same  place ) 

'*  F.  A  greater  number  must  choose  a  less. 

"  G.  Who  should  be  the  choosers  9 

"  F.  All  who  are  not  upon  the  parish  in  our  club.  If  a  man  asks  relief 
of  the  overseer,  he  ceases  to  be  one  of  us,  because  he  must  depend  upon 
tbe  overseer. 

"  G.  Could  not  a  few  men,  one  in  seven,  for  instance,  choose  the 
assembly  of  law-makers  as  well  as  a  larger  number  ? 

"  F.  Ab  conveniently,  perhaps ;  but  I  would  not  suffer  any  man  to 
choose  another  who  was  to  make  laws,  by  which  my  money  or  my  life 
might  be  taken  from  me. 

"  G.  Have  you  a  freehold  in  any  county  of  forty  shillings  a  year ) 

"  F.  I  have  nothing  in  the  world  but  my  cattle,  implements  of  hus- 
bandry, and  household  goods,  together  with  my  farm,  for  which  I  pay  a 
fixed  rent  to  the  squire. 

"  G.  Have  you  a  vote  in  any  city  or  borough  1 

"  F.  I  have  no  vote  at  all ;  but  am  able,  by  my  honest  labour,  to  sup- 
port my  wife  and  four  children ;  and,  whilst  I  act  honestly,  I  may  defy 
the  laws. 

"  G.  Can  you  be  ignorant  that  the  Parliament  to  which  members  are 
sent  by  this  county,  and  by  the  next  market-town,  have  power  to  make 
new  laws,  by  which  you  and  your  family  may  be  stripped  of  your  goods^ 
thrown  into  prison,  and  even  deprived  of  life  1 

'*  F.  A  dreadful  power  !  Having  business  of  my  own,  I  never  made 
inquiries  concerning  the  business  of  Parliament ;  but  imagined  the  laws 
had  been  fixed  for  many  hundred  years. 

'^  G.  The  common  laws  to  which  you  refer  'are  equal,  just,  and 
humane;  but  the  King  and  Parliament  may  alter  them  when  they 
please. 

'*  F.  The  King  ought  therefore  to  be  a  good  man,  and  the  Parliament 
to  consist  of  men  equally  good. 

"  G.  The  King  alone  can  do  no  harm ;  but  who  must  judge  the  good- 
ness of  Parliament  men  ? 

'*  F.  All  those  whose  property,  freedom,  and  lives  may  be  affected  by 
their  laws. 
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"  O.  Tet  aiz  men  in  soTen  who  inhabit  this  kingdom  have,  like  you, 
no  votes ;  and  the  petition  which  I  desired  you  to  sign  has  nothing  for 
its  object  butt  the  restoration  of  you  all  to  the  right  of  choosing  those 
law-nmkerSy  by  whom  your  money  or  your  lives  may  be  taken  from 
yon :  attend  while  I  read  it  distinctly. 

'^F.  Qiva  me  your  pen.  I  never  wrote  my  name,  ill  as  it  may  be 
written,  with  greater  eagerness. 

"  G.  I  applaud  yon,  and  trust  that  your  example  will  be  followed  by 
millions.  Another  word  before  we  part  BecoUect  your  opinion  about 
your  dab  in  the  village,  and  tell  me  what  ought  to  be  the  consequence 
if  the  King  alone  were  to  insist  on  making  laws^  or  on  altering  them  at 
his  will  and  pleasure. 

F.  He,  too,  must  be  expelled* 

G.  Oh  1  but  think  of  his  standing  army,  and  of  the  militia,  which 
now  are  his  in  substance,  though  ours  in  fonn. 

''  F.  If  he  were  to  employ  that  force  against  the  nation,  they  would, 
and  ought  to  resist  him,  or  the  state  would  cease  to  be  a  state. 

"  G.  What  if  the  great  accountants,  and  great  lawyers,  the  Lillys  and 
Spelmans  of  the  nation,  were  to  abuse  their  trust,  and  cruelly  injure, 
instead  of  faithfully  senring,  the  public  t 

"  F.  We  must  request  the  King  to  remove  them,  and  make  trial  of 
others ;  but  none  should  implicitly  be  trusted. 

'^  O.  But  what  if  a  few  great  lords  or  wealthy  men  were  to  keep  the 
King  himself  in  subjection,  yet  exert  his  force,  lavish  his  treasure,  and 
misnae  hia  name,  so  as  to  domineer  over  the  people,  and  manage  tiie 
Parliament) 

F.  We  must  fight  for  the  King  and  ourselves. 

G.  You  talk  of  fighting,  as  if  you  were  speaking  of  some  nistic 
engagement  at  a  wake;  but  your  quarter-staffs  would  avail  you  little 
against  bayonets. 

F.  We  might  easily  provide  ourselves  with  better  arms. 

G.  Not  so  easily.  When  the  moment  of  resistance  came,  yon  would 
be  deprived  of  all  arms ;  and  those  who  should  furnish  you  with  them, 
or  exhort  you  to  take  them  up,  would  be  called  traitors,  and  probably 
put  to  deaUi. 

"  F.  We  ought  always,  therefore,  to  be  ready,  and  keep  each  of  us  a 
strong  firelock  in  the  comer  of  his  bedroom. 

*'G.  That  would  be  l^;al  as  well  as  rational  Are  you,  my  honest 
friend,  provided  with  a  musket  ? 

''F.  I  will  contribute  no  more  to  the  dub,  and  purchase  a  firelock 
with  my  savings. 

^  G.  It  is  not  necessary.  I  have  two,  and  will  make  you  a  present  of 
one,  with  complete  accoutrements. 

^  F.  I  accept  it  thankfully,  and  will  converse  with  you  at  your  leisure 
on  other  subjects  of  this  kind. 

''G.  In  the  meanwhile,  spend  an  hour  every  morning  in  the  next 
fortnight  in  learning  to  prime  and  load  expeditiously,  and  to  fire  and 
charge  with  bayonet  firmly  and  regularly.  I  say  every  morning, 
becanse,  if  you  exercise  too  late  in  the  evening,  you  may  fall  into  some 
of  the  legal  snares,  which  have  been  spread  for  you  by  those  gentle- 
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men  who  would  rather  secure  game  for  their  table  thaii  liberty  for 
their  nation. 

F.  ^*Some  of  my  neighbours,  who  have  served  in  the  militia,  will 
readily  teach  me  :  and  perhaps  the  whole  village  may  be  persuaded  to 
procure  arms,  and  learn  their  exercise. 

'*  G.  It  cannot  be  expected  that  the  villagers  should  purchase  arms  ; 
but  they  might  easily  be  supplied,  if  the  gentry  of  the  nation  would 
spare  a  little  from  their  vices  and  luxury. 

'*  F.  May  they  turn  to  some  sense  of  honour  and  virtue  ! 

**  G.  Farewell,  at  present,  and  remember,  that  a  free  state  is  only  a 
more  numerous  and  more  powerful  club;  and  that  he  only  is  a  free 
man  who  is  member  of  sucb  a  state. 

''  F.  Qood-morning,  sir :  you  have  made  me  wiser  and  better  than  I 
was  yesterday;  and  yet,  methinks,  I  had  some  knowledge  in  my  own 
mind  of  this  great  subject,  and  have  been  a  politician  all  my  life  without 
perceiving  it." 

This  dialogue  (as  above  set  forth  verbatim  from  the  indictment)  with 
the  intentions,  as  alleged  in  the  introductory  part,  constituted  the  charge, 
and  the  publication  of  it  by  the  Dean's  direction  constituted  the  proof. 

On  the  Dean  s  part,  the  above-mentioned  advertisement  prefixed  to  it 
was  given  in  evidence  to  show  with  what  intention  he  published  it,  and 
his  conduct  in  general  relating  to  it  was  proved.  Witnesses  were  also 
called  to  his  general  character  as  a  good  subject 

Mr  Bearcroft,  as  counsel  for  the  Crown,  having  addressed  the  jury  in 
a  very  able  and  judicious  speech,  and  the  evidence  being  closed  for  the 
Crown,  Mr  Erskine  spoke  as  follows  for  the  Dean  of  St  Asaph. 


THE  SPEECH. 

Gentlemen  of.  the  Jury, — My  learned  and  respectable  friend 
having  informed  the  Court  that  he  means  to  call  no  other  witnesses 
to  support  the  prosecution,  you  are  now  in  possession  of  the  whole 
of  the  evidence  on  which  the  prosecutor  has  ventured  to  charge  my 
reverend  client,  the  Dean  of  St  Asaph,  with  a  seditious  purpose  to 
excite  disloyalty  aud  disaffection  to  the  person  of  his  King,  and  an 
armed  rebellion  against  the  state  and  constitution  of  his  country ; 
which  evidence  is  nothing  more  than  his  direction  to  another  to 
publish  this  dialogue,  containing  in  itself  nothing  seditious,  with 
an  advertisement  prefixed  to  it  containing  a  solemn  protest  against 
all  sedition. 

The  only  diflSculty,  therefore,  which  I  feel  in  resisting  so  false 
and  malevolent  an  accusation  is,  to  be  able  to  repress  the  feeling 
excited  by  its  folly  and  injustice  within  those  bounds  which  may 
leave  my  faculties  their  natural  and  unclouded  operations ;  for  I 
solemnly  declare  to  you,  that  if  he  had  been  indicted  as  a  libeller 
of  our  holy  religion  only  for  publishing  that  the  world  was  made  by 
its  Almighty  Author,  my  astoaishment  could  not  have  been  greater 
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tliAn  it  is  at  this  niomeut,  to  see  tlie  little  book  which  I  hold  in  my 
hand  presented  by  a  ^laiid  jury  of  English  subjects  as  a  libel  upon 
the  government  of  England.  Every  sentiment  contained  in  it  (if 
the  interpretations  of  words  are  to  be  settled,  not  according  to  fancy, 
but  by  the  common  rules  of  language)  is  to  be  found  in  the  brighteKt 
pages  of  English  literature,  and  in  the  most  sacred  volumes  of 
English  laws  :  if  any  one  sentence  from  the  beginning  to  the  end 
of  it  be  seditious  or  libellous,  the  Bill  of  Bights  (to  use  the  language 
of  the  advertisement  prefixed  to  it)  was  a  seditious  libel, — the 
Bevolutioa  was  a  wicked  i-ebellion, — the  existing  government  is  a 
traitorous  conspiracy  against  the  hereditary  monarchy  of  England, 
— and  our  gracious  Sovereign,  whose  title  I  am  persuaded  we  are 
all  of  us  prepared  to  defend  with  our  blood,  is  a  U8ur[)er  of  the 
crowns  of  these  kingdoms. 

That  all  these  absurd,  preposterous,  and  treasonable  conclusions 
follow  necessarily  and  unavoidably  from  a  conclusion  upon  this  evi- 
dence,— that  this  dialogue  is  a  libel, — ^following  the  example  of  my 
learned  friend,  who  has  pledged  hie  peraonal  veracity  in  sup{)ort  of 
his  sentiments,  I  assert  upon  my  honour  to  be  my  unaltered,  and  I 
believe  I  may  say  unalterable  opinion,  formed  upon  the  most 
mature  deliberation ;  and  I  choose  to  place  that  opinion  in  the 
very  front  of  my  addi-ess  to  yoti,  that  }'ou  may  not  in  the  course  of 
it  mistake  the  energies  of  truth  and  freedom  for  the  zeal  of  profes- 
sional duty. 

This  declaration  of  my  own  sentiments,  even  if  my  friend  had 
not  set  me  the  example  by  giving  you  his,  I  should  have  considei-ed 
to  be  my  duty  in  this  cause  ;  for  although,  iu  ordinary  cases,  where 
the  private  right  of  the  party  accused  is  alone  iu  discussion,  and  no 
general  consequences  can  follow  from  the  decision,  the  advocate 
and  the  private  man  ought,  iu  soimd  discretion,  to  be  kept  asunder ; 
ret  there  are  occasions  when  such  separation  would  be  treachei-y 
and  meanness.  In  a  case  where  the  dearest  rights  of  society  are 
involved  in  the  resistance  of  a  prosecution, — where  the  party 
accused  is  (as  in  this  instance)  but  a  mere  name, — where  the  whole 
community  is  wounded  through  his  sides, — and  where  the  convic- 
tion of  the  private  individual  is  the  subversion  or  surrender  of  pub- 
lic privileges,  the  advocate  has  a  more  extensive  charge : — the  duty 
of  the  patriot  citizen  then  mixes  itself  with  his  obligation  to  his 
client,  and  he  disgraces  himself,  dishonours  his  profession,  and 
betrays  his  country,  if  he  does  not  step  forth  in  his  ]>ersonal  cha- 
racter and  vindicate  the  rights  of  all  his  fellow-citizens  whicli  are 
attacked  through  the  medium  of  the  man  he  is  defending.  Gentle- 
n)en,  I  do  not  mean  to  shrink  from  that  responsibility  upon  this 
occasion ;  I  desire  to  be  considered  the  fellow-criminal  of  the 
defendant^  if  by  your  verdict  he  should  be  found  one,  by  publishing 
in  advised  speaking  (which  is  substantially  equal  in  guilt  to  the 
publication  that  he  is  accused  of  before  you)  my  hearty  approba- 

VOL.I,  G 
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tion  6f  every  sentiment  contained  in  this  little  book;  promising' 
here,  in  the  face  of  the  world,  to  publish  them  upon  every  suitable 
occasion  amongst  that  part  of  the  community  within  the  reach  of 
my  precept,  influence,  and  example.  If  there  be  any  more  prose- 
cutors of  this  denomination  abroad  among  us^  they  know  how  to 
take  advantage  of  these  deolarations.* 

Gentlemen,  wlien  I  reflect  upon  the  danger  which  has  often 
attended  the  liberty  of  the  press  in  former  times  from  the  arbitrary 
proceedings  of  abject,  unprincipled,  and  de|)endent  judges,  raised  to 
their  situations  without  abilities  or  worth  in  proportion  to  their 
servility  to  power,  I  cannot  help  congratulating  the  public  that 
you  ar^  to  try  this  indictment  with  the  assistance  of  the  learned 
Judge  before  you ; — much  too  instructed  in  the  laws  of  this  land  to 
mislead  you  by  mistake,  and  too  conscientious  to  misinstruct  you  by 
design. 

The  days  indeed  I  hope  are  now  past  when  judges  and  jurymen 
u|)on  state  trials  were  constantly  pulling  in  different  directions  ; 
the  Court  endeavouring  to  annihilate  altogether  the  province  of  the 
jury,  and  the  jury  in  return  listening  with  disgust,  jealousy,  and 
alienation  to  the  directions  of  the  Court  Now  they  may  be  ex- 
pected to  be  tried  with  that  harmony  which  is  the  beauty  of  our 
legal  constitution ; — the  jury  preserving  their  independence  in 
judging  of.  the  intention,  which  is  the  essence  of  every  crime;  but 
listening  to  the  opinion  of  the  judge  upon  the  evidence  and  upon 
the  law  with  that  respect  and  attention  which  dignity,  learning, 
and  honest  intention  in  a  magistrate  must  and  ought  always  to 
carry  along  with  them. 

Having  received  my  earliest  information  in  my  profession  from 
the  learned  Judge  himself,t  and  having  daily  occasion  to  observe 
his  able  administration  of  justice,  you  may  believe  that  I  antici- 
pate nothing  from  the  bench  unfavourable  to  innocence;  and  I 
have  experienced  his  regard  in  too  many  instances  not  to  be  sure 
of  every  indulgence  that  is  t)ersonal  to  myself. 

These  considerations  enable  me  with  more  freedom  to  make  my 
address  to  you  upon  the  merits  of  this  prosecution,  in  the  issue  of 
which  your  own  general  rights,  as  members  of  a  free  state,  are 
not  less  involved  than  the  private  rights  of  the  individual  I  am 
defending. 

Gentlemen,  my  reverend  friend  stands  before  you  under  circum- 
stances new  and  extraordinary,  and  I  might  add  harsh  and  cruel ; 
he  is  not  to  be  tried  in  the  forum  where  he  lives^  according  to  the 
wise  and  just  provisions  of  our  ancient  laws; — he  is  not  to  be  tried 

**  It  will  be  Been  hereafter,  that  when  the  dialogue  waa  brought  before  the  Court 
by  Mr  Krskine's  motion  to  arrest  the  judgment^  the  Court  waa  obliged  to  declare  that 
it  contained  no  illegal  matter. 

t  Mr  Erakine  waa  for  aome  time  one  of  the  Judge's  pupils  as  a  special  pleader 
before  he  was  raised  to  the  b«nofa.  . 
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by  ibe  Ticinage,  wbo  from  ibcir  knowledge  of  general  cbaracler 
and  conduct,  were  beld  by  our  wise  and  humane  ancestors  to  be  the 
fittest,  or  rather  the  only,  judges  in  criminal  cases  : — he  has  been 
deprived  of  that  privilege  by  the  arts  of  the  prosecutor,  and  is 
called  before  you,  who  live  in  another  part  of  the  country,  and 
who,  except  by  vague  reputation,  are  utter  strangers  to  him. 

But  the  prosecution  itself,  abandoned  by  the  public,  and  left,  as 
yoa  cannot  but  know  it  is,  in  the  hands  of  an  individual,  is  a 
circumstance  not  less  extraordinary  and  unjust, — unless  as  it  paK 
jNibly  refutes  the  truth  of  the  accusation.  For  if  this  little  book  lie 
a  libel  at  alL  it  is  a  libel  u\H>n  the  state  and  constitution  of  Hie 
nation,  and  not  upon  any  pei^on  under  the  protection  of  its  laws : 
it  attacks  the  character  of  no  man  in  this  or  any  other  country  ; 
and  therefore  no  man  is  individually  or  personally  injured  or 
offended  by  it.  If  it  contain  matter  dangerous  or  offensive,  the 
stale  alone  can  be  endangered  or  offended. 

And  are  we,  then,  reduced  to  that  miserable  condition  in  this 
country,  that,  if  discontent  and  sedition  be  publicly  exciting 
amongst  the  people,  the  charge  of  suppressing  it  devolves  upon  Mr. 
Jones?  My  learned  friend,  if  he  would  have  you  believe  that  this 
dialogue  ia  seditious  and  dangerous,  must  be  driven  to  acknowledge 
that  Government  has  grossly  neglected  its  trust ;  for  if,  as  he  says, 
it  has  an  evident  tendency  in  critical  times  to  stir  up  alarming 
commotions,  and  to  procure  a  reform  in  the  representation  of  the 
people  by  violence  and  force  of  arms ;  and  if,  as  he  likewise  says, 
a  public  prosecution  is  a  proceeding  calculated  to  prevent  these 
probable  consequences,  what  excuse  is  he  prepared  to  make  for  tlie 
Government,  which,  when  according  to  the  evidence  of  his  owri 
witness,  an  application  was  made  to  it  for  that  express  purpose, 
{Mwitively,  and  on  deliberation,  refused  to  prosecute?  What  will 
he  say  for  one  learned  gentleman,*  who  dead  is  lamented,  and  for 
another,t  who  living  is  honoured  by  the  whole  profession,  both  of 
whom,  on  the  appearance  of  this  dialogue,  were  charged  with  the 
duty  of  prosecuting  all  offenders  against  the  state,  yet  who  not  only 
read  it  day  after  day  in  pamphlets  and  newspapers,  without  stirring 
against  the  publishers,  but  who,  on  receiving  it  from  the  Lords  of 
the  Treasury  by  official  reference,  opposed  a  prosecution  at  the 
national  expense?  What  will  he  say  of  the  successors  of  those 
^ntlemen  who  hold  their  offices  at  this  hour,  and  who  have  ratified 
the  opinions  of  their  predecessors  by  their  own  conduct?  And 
what,  lastly,  will  he  say  in  vindication  of  Majesty  itself,  to  my 
knowle<1ge  not  unacquainted  with  the  subject,  yet  from  whence  no 
orders  issued  to  the  inferior  servants  of  the  state? 

So  that^  after  Mr.  Fitzmaurice,  representing  this  dialogue  as  big 
with  ruin  to  the  public,  has  been  laughed  at  by  the  King's  Ministers 

*  Mr.  Wallace,  tben  Attorney-C^eneral. 

t  Mr.  Lee,  late  Attorney,  then  Solioitor-General. 
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at  the  Treasury,  by  the  King  himself,  of  whom  he  had  an  audience, 
and  by  those  appointed  by  his  wisdom  to  conduct  all  prosecutions, 
you  are  called  upon  to  believe  that  it  is  a  libel,  dangerous  and 
destructive ;  and  that  while  the  state,  neglected  by  those  who  are 
charged  with  its  preservation,  is  tottering  to  its  centre,  the  falling 
constitution  of  this  ancient  nation  is  happily  supported  by  Mr. 
Jones,  wlio,  like  another  Atlas,  bears  it  upon  his  shoulders  * 

Mr.  Jones,  then,  who  sits  before  you,  is  the  only  man  in  England 
who  accuses  the  defendant.  He  alone  takes  upon  himself  the  im- 
portant office  of  dictating  to  His  Majesty,  of  reprobating  the  pro- 
ceedings of  his  Ministers,  and  of  superseding  his  Attorney  and 
Solicitor-Qeneral ;  and  shall  I  insult  your  understandings  by  sup- 
posing that  this  accusation  proceeds  from  pure  patriotism  and  pub- 
lic spirit  in  him,  or  more  properly,  in  that  other  gentleman^  whose 
deputy  upon  this  occasion  he  is  well  known  to  he?  Whether  such 
a  supposition  would  not  indeed  be  an  insult,  his  conduct  as  a  public 
prosecutor  will  best  illustrate. 

He  originally  put  the  indictment  in  a  regular  course  of  trial  in 
the  very  neiglil>ourhood  where  its  operations  must  have  been  most 
felt,  and  where,  if  criminal  in  its  objects,  the  criminality  must  have 
been  the  most  obvious.  A  jury  of  that  vicinage  was  assembled  to 
try  it;  and  the  Dean  having  required  my  assistance  on  the  occasion, 
I  travelled  two  hundred  miles,  with  great  inconvenience  to  myself, 
to  do  him  that  justice  which  he  was  entitled  to  as  my  friend,  and 
to  pay  to  my  country  that  tribute  which  is  due  from  every  man 
when  the  librbty  of  the  press  is  invaded. 

The  jury  thus  assembled  was  formed  from  the  first  charactern 
in  their  county — men  who  would  have  most  willingly  condemned 
either  disaffection  to  the  person  of  the  King,  or  rebellion  against 
liis  government :  yet,  when  such  a  jury  was  empannelled,  and  such 
names  were  found  upon  it  as  Sir  Watkyn  Williams  Wynne,  and 
others  not  less  respectable,  this  pubUc-spirUed  prosecutor,  who  had 
no  other  object  than  pvblic  jtistice,  was  confounded  and  appalled. 
He  said  to  himself,  *'  This  will  never  do.  All  these  gentlemen 
know  not  only  that  this  paper  is  not  in  itself  a  libel,  but  that  it 
neither  was,  nor  could  be,  published  by  the  Dean  with  a  libellous 
intention.  What  is  worse  than  all,  they  are  men  of  too  proud  an 
honour  to  act  upon  any  persuasion  or  authority  against  the  convic- 
tion of  their  own  consciences.  But  how  shall  I  get  rid  of  them  ? 
They  are  already  struck  and  empannelled,  and  unfortunately  neither 
integrity  nor  sense  are  challenges  to  jurors." 

Gentlemen,  in  this  dilemma  he  produced  an  affidavit,  which 
appeared  to  me  not  very  sufficient  for  the  purpose  of  evading  the 

*  Mr.  Jones,  the  preaent  Marshal  of  the  King's  Bench,  became  entangled  in  the 
prosecution  as  the  attorney  of  Mr.  Fitzmaurice,  brother  to  the  late  Marqais  of  Lans- 
downe.  He  is  esteemed  a  very  worthy  man,  and  has  since  lived  in  habits  of  inti- 
macy  and  regard  with  Lord  Erskine. 
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trial ;  but  as  those  who  upon  that  occasion  had  to  decide  that 
question  upon  their  oaths  were  of  a  different  opinion,  I  shall  not 
support  my  own  by  any  arguments,  meaning  to  conduct  myself 
with  the  utmost  reverence  for  the  administration  of  justice.  I 
shall  therefore  content  myself  with  stating  that  the  affidavit  con- 
tained no  other  matter  than  that  there  had  been  published  at 
Wrexham  an  extract  from  Dr  Towers's  Bi<^raphy,  containing 
accounts  of  trials  for  libels  published  above  a  century  ago,  from 
which  the  jurors  (if  it  had  fallen  in  their  way»  which  was  not  even 
deposed  to)  might  have  been  informed  of  their  right  to  judge  their 
fellow-citizens  for  crimes  affecting  their  liberties  or  their  lives — a 
doctrine  not  often  disputed,  and  never  without  the  vindication  of  it, 
by  the  greatest  and  most  illustrious  names  in  the  law.  But,  says 
this  public'gptriled  prosecutor,  if  the  jury  are  to  try  this,  I  must 
withdraw  my  prosecution,  for  they  are  men  of  honour  and  seuBO ; 
they  know  the  constitution  of  their  country,  and  they  know  the 
Dean  of  St  Asaph ;  and  I  have  therefore  nothing  left  but  to  apply 
to  the  judges,  suggesting  that  the  minds  of  the  S[)ecial  jury  are  so 
prejudiced  by  being  told  that  they  are  Englishmen,  and  that  they 
liave  the  power  of  acquitting  a  defendant  accused  of  a  crime,  if  they 
think  him  innocent,  that  they  are  unfit  to  sit  in  judgment  upon 
him.  Gentlemen,  the  scheme  succeeded,  and  I  was  put  in  my 
chaise  and  wheeled  back  again,  with  the  matter  in  my  pocket  which 
had  postponed  the  trial, — ^matter  which  was  to  be  found  in  every 
shop  in  Loudon,  and  which  had  been  equally  within  the  reach  of 
every  man  who  had  sat  upon  a  jury  since  the  times  of  King 
Charles  IL 

In  this  manner,  above  a  year  ago,  the  prosecutor  deprived  my 
reverend  friend  of  an  honourable  acquittal  in  his  own  country.  It 
is  a  circumstance  material  in  the  consideration  of  this  indictment, 
because,  in  administering  public  justice,  you  will,  I  am  persuaded, 
watch  with  jealousy  to  discover  whether  public  justice  be  the  end 
and  object  of  the  prosecution  :  and  in  trying  whether  my  reverend 
client  proceeded  malo  animo  in  the  publication  of  this  dialogue,  you 
will  certainly  obtain  some  light  from  examining  quo  animo  the 
prosecutor  has  arraigned  him  before  you. 

When  the  indictment  was  brought  down  again  to  trial  at  the  next 
following  assizes,  there  were  no  more  pamphlets  to  form  a  pretext 
for  procrastination.  I  was  surprised,  indeed,  that  they  did  not 
employ  some  of  their  own  party  to  publish  one,  and  have  recourse 
to  the  same  device  which  had  been  so  successful  before;  but  this 
mode  either  did  not  strike,  or  was  thought  to  be  but  fruitlessly  de- 
laying that  acquittal,  which  could  not  be  ultimately  prevented. 

The  prosecutor,  therefore,  secretly  sued  out  a  writ  of  certiorari 
from  the  Court  of  King's  Bench,  the  effect  of  which  was  to  remove 
the  indictment  from  the  Court  of  Great  Sessions  in  Wales,  and  to 
bring  it  to  trial  as  an  English  record  in  an  English  county.    Armed 
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with  this  secret  weapon  to  defeat  the  honest  and  open  arm  of  justice, 
he  ap{)eared  at  Wrexham,  and  gave  notice  of  trial,  saying  to  him- 
self, "  I  will  take  no  notice  that  I  have  the  King's  writ,  till  I  see 
the  complexion  of  the  jury;  if  I  find  them  men  fit  for  my  purpose, 
either  as  the  prostitutes  of  power,  or  as  men  of  little  minds,  or  from 
their  insignificance  equally  suhject  to  the  frown  of  authority  and 
the  blandishments  of  corruption,  so  that  I  may  reasonably  look  for 
a  sacrifice,  instead  of  a  trial,  I  will  then  keep  the  certiorari  in  my 
]>ocket,  and  the  proceedings  will^  of  course,  go  forward ;  but  if, 
on  the  contrary,  I  find  such  names  as  I  found  before — if  the  gentle- 
men of  the  county  are  to  meet  me — I  will  then,  with  His  Majesty's 
writ  in  my  hand,  discharge  them  from  giving  that  verdict  of 
acquittal  which  their  understandings  would  dictate  and  their  con- 
sciences impose." 

Such,  without  any  figure,  I  muy  assert  to  have  been  the  secret 
language  of  Mr  Jones  to  himself,  unless  he  means  to  slander  those 
gentlemen  in  the  face  of  this  Court,  by  saying  that  the  jurors,  from 
whose  jurisdiction  he,  by  his  cer^i67*art,  withdrew  the  indictment, 
were  not  impartial,  intelligent,  and  independent  men ;  a  sentiment 
which  he  dares  not  presume  even  to  whisper,  because  in  public  or 
in  private  he  would  be  silenced  by  all  who  heard  it 

From  such  a  tribunal  this  public-spirited  prosecutor  shrimk  a 
second  time;  and  just  as  I  was  getting  out  of  my  chaise  at  Wrex- 
ham ;  after  another  journey  from  the  other  side  of  the  island  without 
even  notice  of  an  intention  to  {K)stpone  the  trial,  he  himself  in  person 
(his  counsel  having,  from  a  sense  of  honour  and  decency,  refused  it) 
presented  the  King's  writ  to  the  Chief- Justice  of  Chester,  which 
dismissed  the  Dean  for  ever  from  the  judgment  of  his  neighbours 
and  countrymen,  and  which  brings  him  before  you  to-day. 

What  opinion,  then,  must  the  prosecutor  entertain  of  your  honour 
and  your  virtues,  since  he  evidently  expects  from  you  a  verdict 
which  it  is  manifest  from  his  conduct  he  did  not  venture  to  ho^te 
for  from  such  a  jury  as  I  have  descril)ed  to  you  ? 

Gentlemen,  1  observe  an  honest  indignation  riHing  in  all  your 
countenances  on  the  subject,  which,  with  the  arts  of  an  advocate, 
I  might  easily  press  into  the  service  of  my  friend  ;  but  as  hiH 
defence  does  not  require  the  support  of  your  resentments,  or  even  of 
those  honest  prejudices  to  which  liberal  minds  are  but  too  open 
without  excitation,  I  shall  draw  a  veil  over  all  that  may  seduce  you 
from  the  correctest  and  the  severest  judgment. 

Gentlemen,  the  Dean  of  St.  Asaph  is  indicted  by  the  prosecutor, 
not  for  having  published  this  little  book;  that  is  not  the  charge : 
he  is  indicted  for  publishing  a  false,  scandalous,  and  malicious  libel ; 
and  for  publishing  it  (I  am  now  going  to  read  the  very  words  of  the 
charge)  ''  with  a  malicious  design  and  intention  to  diffuse  among 
the  subjects  of  this  realm  jealousies  and  suspicions  of  the  King 
.and  his  government ;  to  create  disaffection  to  his  jierson ;  to  luise 
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ffeditiODs  and  tnmnlts  within  the  kingdom ;  and  to  excite  His 
Majesty's  subjects  to  attempt,  by  aimed  rebellion  and  violence,  to 
subvert  the  state  and  constitution  of  the  nation/' 

These  are  not  words  of/omiy  but  of  the  very  essence  of  the  charge. 
The  defendant  pleads  that  he  is  not  guilty,  and  puts  himself  upon 
you,  his  country ;  and  it  is  fit,  therefore,  that  you  should  be  distinctly 
informed  of  the  effect  of  a  general  verdict  of  guilty  on  such  an  issue, 
before  you  venture  to  pronounce  it.  By  such  a  verdict  you  do  not 
merely  find  that  the  defendant  published  the  papet^  in  question; 
for  if  that  were  the  whole  scope  of  such  a  finding,  involving  no 
examination  into  the  Tnerits  of  the  thing  published,  the  term  gvilty 
might  be  wliolly  inapplicable  and  unjust,  because  the  publication 
of  that  which  is  not  criminal  cannot  be  a  crime,  and  because  a  man 
cannot  be  guiUy  of  publishing  that  which  contains  in  it  nothing 
which  constitutes  guilt  This  observation  is  l^nfirmed  by  the 
language  of  the  record ;  for  if  the  verdict  of  gtiilty  involved  no 
other  consideration  than  the  simple  fact  of  publication,  the  legnl 
tenn  would  be,  that  the  defendant  fublishbd,  not  that  he  whs 
GUILTY  of  publishing:  yet  they  who  tell  you  that  a  general  verdict 
of  guilty  comprehends  nothing  more  than  the  fact  of  publishing, 
are  fbrced  in  the  same  moment  to  confess,  that  if  you  found  iJiat 
fact  alone,  without  applying  to  it  the  epithet  oi  guilty,  no  judgment 
or  punishment  could  follow  from  your  verdict:  and  they  therefore 
call  upon  you  to  pronounce  that  guilt  which  they  forbid  you  to 
examine  into,  acknowledging  at  the  same  time  that  it  cati  l)e 
legally  pronounced  by  none  but  tou  :  a  position  shocking  to  con- 
science, and  insulting  to  common  sense. 

Indeed,  every  part  of  the  record  exposes  the  absurdity  of  a  verdict 
of  guilty,  which  is  not  founded  on  a  previous  judgment  that  the 
matter  indicted  is  a  libel,  and  that  the  defendant  ptiblished  it  with 
a  criminal  intention  ;  for  if  you  pronounce  the  word  guilty,  without 
meaning  to  find  sedition  in  the  thing  published,  or  in  the  mind  of 
the  ])ubli8her,  you  exi)Ose  to  shame  and  punishment  the  innocence 
which  you  mean  to  protect ;  since  the  instant  that  you  say  the 
defendant  is  guilty,  the  gentlenian  who  sits  under  the  Judge  is 
bound  by  law  to  record  him  guilty  in  manner  and  form  as  he  is 
accused, — i.e.,  guilty  of  publishing  a  seditious  libel  with  a  seditious 
intention, — and  the  Court  above  is  likewise  bound  to  put  the  same 
construction  on  your  finding.  Thus,  without  inquiry  into  the  only 
cii-cumstance  which  can  constitute  guilt,  and  without  meaning  to 
find  the  defendant  guilty,  you  may  be  seduced  into  a  judgment 
which  your  consciences  may  revolt  at,  and  your  speech  to  the  world 
deny ;  but  which  the  authors  of  this  system  have  resolved  that  you 
shall  not  explain  to  the  Court,  when  it  is  proceeding  to  punish  the 
defendant  on  the  authority  of  your  intended  verdict  of  acquittal. 

As  a  proof  that  this  is  the  plain  and  simple  state  of  the  question, 
I  might  venture  to  ask  the  learned  Judge  what  answer  1  should 
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receive  from  the  Court  of  King's  Bench,  if  you  were  this  day  to 
find  the  Deau  of  St.  Asaph  guilty,  but  without  meaning  to  find 
it  a  libel,  or  that  he  published  it  with  a  wicked  and  seditious 
purpose;  and  I,  on  the  foundation  of  your  wishes  and  opinions, 
.should  address  myself  thus  to  the  Court  when  he  was  called  up  for 
judgment : — 

"My  Lords,  I  hope  that,  in  mitigation  of  my  client's  punish- 
ment, you  will  consider  that  he  published  it  with  perfect  innocence 
of  intention,  believing,  on  the  highest  authorities,  that  everything 
contained  in  it  was  agreeable  to  the  laws  and  constitution  of  his 
country ;  and  that  your  Lordships  will  further  recollect  that  the 
jury,  at  the  trial,  gave  no  contrary  opinion,  finding  only  thefdot  of 
puUtcation" 

Gentlemen,  if  the  patience  and  forbearance  of  the  Judges  per- 
mitted me  to  get  to  the  conclusion  of  such  an  absurd  speech,  I 
should  hear  this  sort  of  language  from  the  Court  in  answer  to  it : 
"  We  are  surprised,  Mr.  Erskine,  at  everything  we  have  heard  from 
you.  You  ought  to  know  your  profession  better,  after  seven  years' 
practice  of  it,  than  to  hold  such  a  language  to  the  Court ;  you  are 
estopped  by  the  verdict  of  guilty  from  saying  he  did  not  pvblish 
taith  a  seditious  intention  ;  and  we  cannot  listen  to  the  declarations 
of  jurors  in  contradiction  to  their  recorded  judgment." 

Such  would  be  the  reception  of  that  defence ;  and  thus  yon  are 
asked  to  deliver  over  the  Dean  of  St.  Asaph  into  the  hands  of  the 
Judges,  humane  and  liberal  indeed,  but  who  could  not  betray  (heir 
oaths,  because  you  had  set  them  the  examjile  by  betraying  yours^ 
and  who  would  therefore  be  bound  to  believe  him  criminal,  because 
you  had  said  so  on  the  record,  though  in  violation  of  your  opinions 
— opinions  which,  as  ministers  of  the  law,  they  coidd  not  act  upon 
— to  the  existence  of  which  they  could  not  even  advert. 

The  conduct  of  my  friend  Mr.  Bearcroft,  upon  this  occasion, 
which  was  marked  with  wisdom  and  discretion,  is  a  farther  con- 
firmation of  the  truth  of  all  these  observations :  for,  if  your  duty 
had  been  confined  to  the  simple  question  of  publication,  his  address 
to  you  would  have  been  nothing  more  than  that  he  would  call  his 
witness  to  prove  tlie  fact  that  tJie  Dean  published  this  paper,  in- 
stead of  enlarging  to  you,  as  he  has  done  with  great  ability,  on  the 
libellous  nature  of  the  publication.  There  is,  therefore,  a  gross 
inconsistency  iu  his  address  to  you,  not  from  want  of  his  usual 
precision,  but  bectiuse  he  is  hampered  by  his  good  sense  in  stating 
an  absurd  argument,  which  hap[)ens  to  be  necessary  for  his 
purpose  ;  for  he  sets  out  with  saying,  that  if  you  shall  be  of 
opinion  it  has  no  tendency  to  excite  sedition,  you  must  find  him 
not  guilty  ;  and  ends  with  telling  you,  that  whether  it  has  or  lias  not 
such  tendency,  is  a  question  of  law  for  tJie  Court,  and  foreign  to  the 
present  consideration.  It  requires,  therefore,  no  other  faculty  than 
that  of  keeping  awake^  to  see  through  the  fallacy  of  such  doctrines; 
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nad  I  shall  therefore  proceed  to  lay  before  7011  the  observations  I 
have  made  upon  this  dialogue,  which  you  are  desired  to  censure  as 
a  libel. 

I  have  already  observed,  and  it  is  indeed  on  all  hands  admitted, 
that  if  it  be  libellous  at  all,  it  is  a  libel  on  the  public  government, 
and  not  the  slander  of  any  private  man. 

Now,  to  constitute  a  libel  upon  the  government,  one  of  two 
things  appears  to  me  to  be  absolutely  necessary.  The  publication 
must  either  arraign  and  misrepresent  the  general  principles  on 
which  the  constitution  is  founded,  with  a  design  to  render  the 
people  turbulent  and  discontented  under  it :  or,  admitting  the  good 
principles  of  the  government  in  the  abstract,  must  accuse  the 
existing  administration  with  a  departure  from  them,  in  such 
n  manner,  too,  as  to  convince  a  jury  of  an  evil  design  in  the 
writer. 

Let  us  try  this  little  pamphlet  by  these  touchstones,  and  let  the 
defendant  stand  or  fall  by  the  test 

The  beginning  of  this  pamphlet,  and  indeed  the  evident  and 
universal  scope  of  it,  is  to  render  our  happy  constitution,  and  the 
principles  on  which  it  is  founded,  well  understood  by  all  that  pirt 
of  the  community  which  are  out  of  the  pale  of  that  knowledge  by 
lilieral  studies  and  scientific  reflections;  a  purpose  truly  public- 
spirited,  and  which  could  not  be  better  effected  than  by  having 
recourse  to  familiar  comparisons  drawn  from  common  life,  more 
suited  to  the  frame  of  unlettered  minds  than  abstract  observations. 

It  was  this  consideration  that  led  Sir  William  Jones,*  a  gentle* 
roan  of  great  learning  and  excellent  principles,  to  compose  this 
dialogue,  and  who  immediately  after  avowing  liiiuself  to  be  the 
author,  was  appointed  by  the  King  to  be  one  of  the  supreme 
judges  of  our  Asiatic  empire :  where  he  would  hardly  have  been 
selected  to  preside  if  his  work  had  been  thought  seditious.  Of 
this  I  am  sure,  that  his  intentions  were  directly  the  contrary.  He 
thought  and  felt,  as  all  men  of  sense  must  feel  and  think,  that 
there  was  no  mode  so  likely  to  inculcate  obedience  to  government 
in  an  Englishman,  as  to  make  him  acquainted  with  its  principles  ; 
since  the  English  constitution  must  always  be  cherished  and 
revered  exactly  in  the  proportion  that  it  is  imderstood. 

He  therefore  divested  his  mind  of  all  those  classical  refinements 
wliich  so  remarkably  characterise  it,  and  composed  this  simple 
and  natnral  dialogue  between  a  gentleman  and  a  farmer:  in  which 
the  gentleman,  meaning  to  illustrate  the  great  principles  of  pnblic 
government  by  comparing  them  with  the  lesser  combinations  of 
society,  asks  the  farmer  what  is  the  object  of  the  little  club  in  the 
village  of  which  he  is  a  member ;  and  if  he  is  a  member  of  it  on 
compulsion,  or   by  his  free  consent?  —  if  the  president  is  self- 

*  Sir  WiUiam  Jones  is  now  dead,  bat  his  name  will  live  for  ever  in  the  grateful 
memoiy  of  his  country. 
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appointed,  or  rules  by  election  ? — if  he  would  Bubmit  to  his  taking 
the  money  from  the  box  without  the  vote  of  the  members  ?  with 
mauy  other  questions  of  a  similar  tendency ;  and  being  answered 
in  the  negative,  he  very  himinotisly  brings  forward  the  analogy  by 
making  tlie  gentleman  say  to  him,  "  Did  it  never  occur  to  you  that 
every  state  is  but  a  great  club  ?  "  or  in  other  words,  that  the 
greater  as  well  as  the  lesser  societies  of  mankind  are  held  together 
by  social  compacts,  and  that  the  government  of  which  you  are  a 
subject  is  not  the  rod  of  oppression  in  the  hands  of  the  strongest, 
but  is  of  your  own  creation,  a  voluntary  emanation  from  yourself, 
and  directed  to  your  own  advantage. 

Mr.  Bearcroft,  sensible  that  this  is  the  just  and  natural  construc- 
tion of  that  part  of  the  dialogue,  was  very  desirous  to  make  you 
believe  that  the  other  part  of  it,  touching  the  reform  in  the 
representation  of  the  people  in  Parliament,  had  no  reference  to  that 
context;  but  that  it  was  to  be  connected  with  all  that  follows  about 
bearing  arms.  I  must  therefore  beg  your  attention  to  that  part  of 
the  publication,  which  will  speak  plainly  for  itseUl 

The  gentleman  says  to  the  farmer,  on  his  telling  him  he  had  no 
vote,  "  Do  you  know  that  six  men  in  seven  have,  like  you,  no  voice 
in  the  election  of  those  who  make  the  laws  which  bind  your  pro* 
perty  and  life  ?  "  And  then  asks  him  to  sign  a  petition  which  has 
for  its  object  to  render  elections  co-extensive  with  the  trusts  which 
they  repose.  And  is  there  a  man  u;)on  the  jury  who  does  not  feel 
that  all  the  other  advantages  of  our  constitution  are  lost  to  us 
until  this  salutary  object  is  attained ;  or  who  is  not  ready  to 
applaud  every  man  who  seeks  to  attain  it  by  means  that  are  con- 
stitutional ? 

But,  according  to  my  friend,  the  means  proposed  were  not 
constitutional,  but  rebellious.  I  will  give  you  his  own  words,  as  I 
took  them  down :  "  The  gentleman  was  saying,  very  intelligibly. 
Sir,  I  desire  you  to  rebel — to  clothe  yourself  in  armour,  for  you  are 
cheated  of  your  inheritance.  How  are  you  to  rectify  this  ?  How 
are  you  to  right  yourselves  ?     Learn  the  Prussian  exercise." 

But,  how  does  my  friend  collect  these  expressions  from  the 
words  of  the  passages,  which  are  shortly  these :  *'  And  the  petition 
which  I  desired  you  to  sign  has  only  for  its  object  the  restoration 
of  your  right  to  choose  your  law-makers."  I  confess  I  am  at  a  loss 
to  conceive  how  the  Prussian  exercise  finds  it«  way  into  this 
sentence.  It  is  a  most  martial  way  of  describing  pen  and  ink. 
Cannot  a  man  sign  a  petition  without  tossing  a  firelock  ?  I,  who 
have  been  a  soldier,  can  do  either ;  but  I  do  not  sign  my  name  with 
a  gun.  There  is,  besides,  another  difficulty  in  my  friend's  con- 
struction of  the  sentence.  The  object  of  the  {petition  is  the  choosing 
of  law-makers;  but  according  to  him,  there  is  to  be  an  end  of  all 
law-makers,  and  of  all  laws  :  for  neither  can  exist  under  the 
Prussian  exercise.    He  must  be  a  whimsical  scholar  who  tells  a 
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farmer  to  sign  a  petition  for  tlie  improvement  of  government,  his 
real  purpose  being  to  set  it  upon  the  die  of  a  rebellion  whether 
there  should  be  any  government  at  all. 

But,  let  me  ask  you,  gentlemen,  whether  such  strained  constmc* 
tions  are  to  be  tolerated  in  a  criminal  prosecution,  when  the  simple 
and  natural  construction  of  language  falls  in  directly  with  the  fact? 
You  cannot  but  know,  that  at  the  time  when  this  dialogue  was 
written,  the  table  of  the  House  of  Commons  groaned  with  petitions 
presented  to  the  House  from  the  most  ilhistrions  names  and  char- 
acters^ representing  the  most  im{K>rtant  communities  in  the  nation  ; 
not  with  the  threat  of  the  Prussian  exercise,  but  with  the  prayer  of 
humility  and  respect  to  the  legislature,  that  some  immediate  step 
should  be  taken  to  avert  that  ruin  which  the  defect  in  the  repre- 
sentation of  the  people  must  sooner  or  later  bring  upon  this  falling 
empire.  I  do  not  choose  to  enter  into  political  discussions  here. 
But  we  all  know  that  the  calamities  which  have  fallen  upon  this 
country  have  proceeded  from  that  fatal  sotu'ce;  and  every  wise 
man  must  be  therefore  sensible  that  a  reform,  if  it  can  be  attained 
without  confusion,  is  a  most  desirable  object.  But  whether  it  be 
or  be  not  desirable  is  an  idle  s|)ecnIatiou ;  because,  at  all  events, 
the  subject  has  a  right  to  petition  for  what  he  Ihinka  beneficial. 
However  visionary,  therefore,  you  may  think  his  petition,  you  can- 
not deny  it  to  be  constitutional  and  legal ;  and  I  may  venture  to 
asisert,  that  this  dialogue  is  the  first  abstract  speculative  writing 
which  hoLS  been  aitacked  as  a  libel  since  the  Revolution  ;  and  from 
Mr  Bearcroft's  admission,  that  the  proceeding  is  not  prudent,  I 
may  venture  to  foretell  that  it  will  be  the  last. 

If  you  pursue  this  part  of  the  dialogue  to  the  conclusion,  the 
false  and  unjust  construction  put  upon  it  becomes  more  palpable. 
**6ive  me  your  pen,'' said  the  farmer;  "I  never  wrote  my  name, 
ill  as  it  may  be  written,  with  greater  eagerness."  Upon  which 
the  gentleman  says,  "  I  applaud  you,  and  trust  that  your  example 
will  be  followed  by  millions."  What  example? — Arms? — Ke- 
Itellion  ? — Disaffection  ?  No  I  but  that  others  might  add  their 
names  to  the  petition  which  he  had  advised  him  to  sign,  until  the 
voice  of  the  whole  nation  reached  Parliament  on  the  subject.  This 
is  the  plain  and  obvious  construction  ;  and  it  is  not  long  since  that 
those  persons  in  Parliament  with  whom  my  friend  associates,  an<l 
with  whom  he  acts,  affected  at  least  to  hold  the  voice  of  the  people 
of  England  to  be  the  rule  and  guide  of  Parliament;  and  the 
gentleman  in  the  dialogue,  knowing  that  the  universal  voice  of  the 
community  could  not  be  wisely  neglected  by  the  legislature,  only 
expressed  his  wish  that  the  petitions  should  not  be  partial,  but 
uuiversal. 

With  the  expression  of  this  winh  everything  in  the  dialogue  upon 
the  subject  of  representation  finally  closes ;  and  if  you  will  only 
honour  me  with  your  attentions  for  a  few  moments  longer,  I  will 
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show  you  that  the  rest  of  the  pamphlet  is  the  most  abstract  specu- 
lation on  government  to  be  found  in  print ;  and  that  I  was  well 
warranted  when  I  told  joii,  some  time  ago,  that  all  its  doctrines 
were  to  be  found  in  the  brightest  pages  of  English  learning,  and 
in  the  most  sacred  volumes  of  English  laws. 

The  subject  of  the  petition  bein^:  finished  the  gentleman  says, 
"Another  word  before  we  part.  What  ought  to  be  the  conse- 
quence if  THB  King  alone  were  to  insist  on  making  laws,  or  on 
altering  them  at  his  will  and  pleasure  ?  "  To  which  the  farmer 
answers,  *'He,  too,  must  be  expelled.^'  ''Oh,  but  think  of  his 
standing  army,"  says  the  gentleman,  "and  of  the  militia,  which 
now  are  his  in  substance  though  ours  in  form."  Farmer,  "If  he 
were  to  employ  that  force  against  the  nation,  they  would  and 
ought  to  resist  him,  or  the  state  would  cease  to  be  a  state."  And 
now  you  will  see  that  I  am  not  countenancing  rebellion;  for  if 
this  were  pointed  to  excite  resistance  to  the  King's  authority,  and 
to  lead  the  people  to  believe  that  His  Majesty  was,  in  the  present 
course  of  his  government,  breaking  through  the  laws,  and  there- 
fore, on  the  principles  of  the  constitution,  was  subject  to  expulsion, 
I  admit  that  my  client  ought  to  be  expelled  from  this  and  every 
other  community.  But  is  this  proved  ?  No !  It  is  not  even 
asserted.  I  say  this  in  the  hearing  of  a  Judge  deeply  learned  in 
the  laws,  and  who  is  bound  to  tell  you  that  there  is  nothing  in  the 
indictment  which  even  charges  such  an  application  of  the  general 
doctrine.  The  gentleman  who  drew  it  is  also  very  learned  in  his 
profession  ;  and  if  he  had  intended  such  a  charge,  he  would  have 
followed  the  rules  delivered  by  the  twelve  judges  in  the  House  of 
Lords,  in  the  case  of  the  King  against  Home,*  and  would  have 
set  out  wilh  saying  that,  at  the  time  of  publishing  the  libel  in 
question,  there  were  petitions  from  all  parts  of  England,  desirinc^ 
a  reform  in  the  representation  of  the  people  in  Parliament;  and 
t  hat  the  defendant,  knowing  this,  and  intending  to  stir  up  rebellioti, 
nnd  to  make  the  people  believe  that  His  Majesty  was  ruling  con- 
trary to  law,  and  ought  to  be  expelled,  caused  to  be  published  the 
dialogue.  This  would  have  been  the  introduction  to  such  a  charge ; 
and  then  when  he  came  to  the  words,  "He,  too,  must  l)e  expelled," 
he  would  have  said,  by  way  of  innuendo,  Tneaning  thereby  to  in- 
sinuate  that  the  King  was  governing  contrary  to  lata,  and  ought 
to  he  ea^lled;  which  innuendo,  though  void  in  itself,  without  ante- 
cedent matter  by  way  of  introduction,  would,  when  coupled  with 
the  introductory  averment  on  the  record,  have  made  the  charge 
complete.  I  should  have  then  known  what  I  had  to  defend  my 
client  against,  and  should  have  been  prepared  with  witnesses  to 
show  you  the  absurdity  of  supposing  that  the  Dean  ever  imagined^ 
or  meant  to  insinuate,  that  the  present  King  was  governing  con- 
trary to  law.    But  the  penner  of  the  indictment,  well  knowing 

*  See  Mr.  H.  Cowper*s  HeporU. 
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tlmt  70a  never  could  have  found  such  an  application,  and  that,  if 
it  had  been  averred  as  the  true  meaning  of  the  dialogue,  the  indict- 
ment must  have  fallen  to  the  ground  for  want  of  such  finding, 
prudently  omitted  the  innuendo  :  yet  you  are  desired  by  Mr.  Bear- 
croft  to  take  that  to  be  the  true  construction  which  the  prosecutor 
durst  not  venture  to  submit  to  you  by  an  averment  in  the  indict- 
ment, and  which,  not  being  averred,  is  not  at  all  before  you. 

But  if  you  attend  to  what  follows,  you  will  observe  that  the 
writing  is  purely  speculative,  compi-ehending  all  tlie  modes  by  which 
a  government  may  be  dissolved  ;  for  it  is  followed  with  the  Sfiecu* 
lative  case  of  injury  to  a  government  from  bad  ministers,  and  its 
constitutional  remedy.  Says  the  gentleman,  *'  What  if  tlie  great 
accountants  and  great  lawyers  of  the  nation  were  to  abuse  their 
trust,  and  cruelly  injure,  instead  of  faithfully  serving,  the  public, 
what  in  such  case  are  you  to  do  ?  "  Farmer,  "  We  must  request 
the  King  to  remove  them,  and  make  trial  of  others,  but  none  should 
implicitly  be  trusted."  Bequest  tfie  King  to  remove  them  I  Why, 
according  to  Mr.  Bearcroft,  you  had  expelled  him  the  moment 
before. 

Then  follows  a  third  speculation  of  a  government  dissolved  by 
an  aristocracy,  the  King  reniaining  faithful  to  his  trust ;  for  the 
gentleman  proceeds  thus:  ''But  what  if  a  few  great  lords  or 
wealthy  men  were  to  keep  the  King  himself  in  subjection,  yet 
exert  his  force,  lavish  his  treasure,  and  misuse  his  name,  so  as  to 
domineer  over  the  people  and  manage  the  Parliament?"  Says 
the  farmer,  "We  must  fight  for  the  King  and  for  ourselves/' 
What  i  for  the  fugitive  King  whom  the  Dean  of  St.  Asaph  had 
heiore  expelled  from  the  crown  of  these  Kingdoms  ?  Here,  again, 
the  ridicule  of  Mr.  Bearcroft's  construction  stares  you  in  the  face  ; 
but  taking  it  as  an  abstract  speculation  of  the  ruin  of  a  state  by 
aristocracy,  it  is  perfectly  plain.  When  he  first  puts  the  possible  case 
of  regal  tyranny,  he  states  the  remedy  of  expulsion;  when  of  bad 
ministers  to  a  good  king,  the  remedy  of  petition  to  the  throne ; 
and  when  he  supposes  the  throne  to  be  overpowered  by  aristocratic 
dominion,  he  then  says,  "We  must  fight  for  the  King  and  for 
ourselves."  If  there  had  been  but  one  8i)eculation,  viz.,  of  regal 
tyranny,  there  might  have  been  plausibility  at  least  in  Mr.  Bear- 
croft's argument;  but  when  so  many  difierent  pro[)08itions  are  put, 
altogether  repugnant  to  and  inconsifitent  with  each  other,  common 
sense  tells  every  man  that  the  writer  is  speculative,  since  no  state 
of  facts  can  suit  them  all. 

(Gentlemen,  these  observations,  striking  as  they  are,  must  lose 
much  of  their  force,  unless  you  carry  along  with  you  the  writing 
from  which  they  arise ;  and  therefore  I  am  persuaded  that  you  will 
be  permitted  to-day  to  do  what  juries  have  been  directed  by  courts 
to  do  on  the  roost  solemn  occasions,  that  is,  to  take  the  supposed 
libel  with  you  oi\t  of  Court,  and  to  judge  for  yourselves  whether 
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it  be  possible  for  any  C0QRcieiiii6us  or  reasonable  man  to  fosteu 
upon  it  any  other  interpretation  than  that  which  I  have  laid 
before  yon. 

If  the  dialogue  is  pursued  a  little  further  it  will  be  seen  that 
all  the  exhortations  to  arms  are  |)ointed  to  the  protection  of  the 
King's  government,  and  the  liberty  of  the  people  derived  from  it. 
Kays  the  gentleman, ''  You  talk  of  fighting  as  if  you  were  speak- 
ing  of  some  rustic  engagement ;  but  your  quarter-staff  would  avail 
you  little  against  bayonets/'  Farmer,  *'  We  might  easily  provide 
ourselves  wiih  better  arms."  *'  Not  so  easily/'  says  the  gentleman  ; 
'*  you  ought  to  have  a  strong  firelock/'  What  to  do  ?  Look  at 
the  context, — for  OoQ's  sake,  do  not  violate  all  the  rules  of  gram- 
mar by  refusing  to  look  at  the  next  antecedent  I — take  care  to  have 
a  firelock.  For  what  purpose  ?  "  To  fight  for  the  King  and 
yourself/'  in  case  the  King,  who  is  the  fountain  of  legal  govern-^ 
ment,  should  be  kept  in  subjection  by  those  great  and  wealthy 
lords,  who  might  abuse  his  authority  and  insult  his  title.  This,  I 
assert,  is  not  only  the  genuine  and  natural  construction,  but  the 
only  legal  one  it  can  receive  from  the  Court  on  this  record  ;  since 
in  order  to  charge  all  this  to  be  not  merely  si^eculative  and  abstract, 
but  {)ointing  to  the  King  and  his  government,  to  the  expulsion  of 
our  gracious  Sovereign,  whom  my  reverend  friend  resiiects  and 
loves,  and  whose  government  he  reverences  as  much  as  any  man 
who  hears  nie,  there  should  have  been  such  an  introduction  as  I 
have  already  adverted  to,  viz.,  that  there  was  such  views  and  in- 
tentions in  others ^  and  that  he,  knowing  ity  and  intenilvng  to  improve 
<md  foment  them,  vyrote  so  and  so  ;  and  then  on  coming  to  the 
words,  that  the  King  must  be  expelled,  the  sense  and  application 
should  have  been  ))ointed  by  an  averment,  tliat  he  Uiereby  meant 
to  insinuate  to  the  people  of  England  that  the  present  King  ought 
in  foot  to  he  expelled  ;  and  not  speculatively,  that  under  such  cir- 
cumstances it  would  be  lawful  to  ex{)el  a  King. 

Gentlemen,  if  I  am  well  founded  in  thus  asserting  that  neither 
in  law  nor  in  fact  is  there  any  seditious  a{)pIication  of  those  general 
principles,  there  is  nothing  further  left  for  consideration  than  to 
see  whether  they  be  warranted  in  the  abstract;  a  discussion  hardly 
necessary  under  the  government  of  his  present  Majesty,  who  holds 
)iis  crown  under  the  Act  of  Settlement,  made  in  consequence  of  the 
compact  between  the  King  and  people  at  the  Bevolution.  What 
))art  you  or  I,  gentlemen,  might  have  taken  if  we  had  lived  in  the 
days  of  tlie  Stuarts,  and  in  the  unhappiest  of  their  days  which 
brought  on  the  Bevolution,  is  foreign  to  the  present  question  ; 
whether  we  should  have  been  found  among  those  glorious  names 
who  from  well-directed  principle  supported  that  memorable  era, 
or  amongst  those  who  from  mistaken  principle  op{K>sed  it,  cannot 
affect  our  judgments  to-day :  whatever  part  we  may  conceive  we 
should  or  ouglit  to  have  acted,  we  are  bound  by  the  acts  of.  our 
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ADoesiors,  who  determined  that  there  exinted  an  ort|^inaI  compact 
between  King  and  i^eople,  who  dechired  that  King  James  had 
broken  it,  and  who  bestowed  the  crown  n{)on  another.  The 
principle  of  that  memorable  Bevolution  is  fully  explained  in  the 
Bill  of  Rights,  and  fotins  the  most  unanswerable  vindication  of 
this  little  book.  The  misdeeds  of  King  James  are  drawn  up  in 
the  preamble  to  that  famous  statute ;  and  it  is  worth  your  atten* 
tioQ  that  one  of  the  principal  charges  in  the  catalogue  of  his 
offences  is^  that  he  caused  several  of  those  subjects  (whose  right  to 
carry  arms  is  to-day  denied  by  this  indictment)  to  be  disarmed  in 
defiance  of  the  laws.  Our  ancestors  having  stated  all  the  crimes 
for  which  they  took  the  crown  from  the  head  of  their  fugitive 
sovereign,  and  having  placed  it  on  the  brows  of  their  deliverer, 
mark  out  the  conditions  on  which  he  is  to  wear  it.  They  were  not 
to  be  betrayed  by  his  great  qualities,  nor  even  by  the  gratitude 
they  owed  him,  to  give  him  an  unconditional  inheritance  in  the 
throne  ;  but  enumerating  all  their  ancient  privileges,  they  tell 
their  new  sovereign  in  the  body  of  the  law  that  while  he  maintains 
these  privileges,  and  no  longer  than  he  maintains  them,  he  ia 
King. 

The  same  wise  caution  which  marked  the  acts  of  the  Be  volution 
is  visible  in  the  Act  of  Settlement  on  the  accession  of  the  Honse  of 
Hanover,  by  which  the  crown  was  again  bestowed  upon  the  strict 
condition  of  governing  according  to  law,  maintaining  the  Pro^ 
testant  religion,  and  not  being  married  to  a  Papist. 

Under  this  wholesome  entail,  which  again  vindicates  every 
sentence  in  this  booh,  may  His  Majesty  and  his  posterity  hold  the 
crown  of  these  kingdoms  for  ever  1 — ^a  wish  in  which  I  know  I 
am  fervently  seconded  by  my  reverend  friend,  and  with  which  I 
might  call  the  whole  country  to  vouch  for  the  conformity  of  his 
conduct. 

But  my  learned  friend,  knowing  that  I  was  invulnerable  here, 
and  afraid  to  encounter  those  principles  on  which  his  own  personal 
liberty  is  founded,  and  on  the  assertion  of  which  his  well-earned 
character  is  at  stake  in  the  world,  says  to  you  with  his  usual 
artifice: — "  Let  us  admit  that  there  is  no  se<liLion  in  this  dialogue, 
let  us  suppose  it  to  ^  all  constitutional  and  legal,  yet  it  may  do 
miachief;  why  tell  the  people  so  ?  " 

Grentlemen,  I  am  furnished  with  an  answer  to  this  objection, 
which  I  hope  will  satisfy  my  friend,  and  put  an  end  to  all  disputes 
among  us  ;  for  upon  this  head  I  will  give  you  the  opinion  of  Mr. 
Locke,  the  greatest  Whig  that  ever  lived  in  this  country,  and 
likewise  of  Lord  Bolingbroke,  the  greatest  Tory  in  it;  by  which 
you  see  that  Whigs  and  Tories,  who  could  never  accord  in  anything 
else,  were  perfectly  agreed  upon  the  propriety  and  virtue  of 
enlightening  the  people  on  the  subject  of  government. 

Mr.  Locke  on  this  subject  speaks  out  much  stronger  than  the 
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dialogue.  He  8a)'8  in  liis  "  Treatise  on  Government " : — "  Wherever 
law  endn  tyranny  begins;  and  whoever  in  authority  exceeds  the 
power  given  him  by  the  law,  and  makes  use  of  the  force  he  lias 
under  his  command  to  compass  that  upon  the  subject  which  the 
law  allows  not,  ceases  in  that  to  be  a  magistrate,  and,  acting 
without  authority,  may  be  opposed  as  any  other  man  who  by  force 
invades  the  rights  of  another.  This  is  acknowledged  in  sub- 
ordinate magistrates.  He  that  hath  authority  by  a  legal  warrant 
to  seize  my  person  in  tJie  street^  may  be  op}X)8ed  as  a  thief  and  ii 
robber  if  he  endeavours  to  break  into  my  Jwuae  to  execute  it  on 
me  there,  although  1  know  he  has  such  a  warrant  as  would  have 
empowered  him  to  arrest  me  abroad.  And  why  this  should  not 
hold  in  the  highest  as  well  as  in  the  most  inferior  magistrate  I 
would  gladly  be  informed.  For  the  exceeding  the  bounds  of 
authority  is  no  more  a  right  in  a  great  than  in  a  petty  officer,  in 
a  king  than  in  a  constable;  but  is  so  much  the  worse  in  him 
that  he  has  more  trust  put  in  him,  anil  more  extended  evil  followH 
from  the  abuse  of  it" 

But  Mr.  Locke,  knowing  that  the  most  excellent  docti-ines  are 
often  perverted  by  wicked  men,  who  have  their  own  private  objecta 
to  lead  them  to  that  perversion,  or  by  ignorant  men  who  do  not 
understand  them,  takes  the  very  objection  of  my  learned  friend, 
Mr.  Bearcroft,  and  puts  it  as  follows  into  the  mouth  of  his  adver- 
sary, in  order  that  he  may  himself  answer  and  expose  it : — "  But 
there  are  who  say  that  it  lays  a  foundation  for  rebellion."  (rentier 
men,  you  will  do  me  the  honour  to  attend  to  this,  for  one  would 
imagine  Mr.  Bearcroft  had  Mr  Locke  in  his  hand  when  he  was 
speaking. 

"  But  there  are  who  say  that  it  lays  a  foundation  for  rebellion 
to  tell  the  {)eople  that  they  are  absolved  from  obedience  when 
illegal  attempts  are  made  upon  their  liberties,  and  that  they 
may  oppose  their  magistrates  when  they  invade  their  properties 
contrary  to  the  trust  put  in  them  ;  and  that,  therefore,  the  doctrine 
is  not  to  be  allowed  as  libellous,  dangerous,  and  destructive  of  the 
))eace  of  the  world."  But  that  great  man  instantly  answers  the 
objection,  which  he  had  himself  raised  in  order  to  destroy  it,  and 
truly  says,  '^  Such  men  might  as  well  say  that  the  people  should 
not  be  told  that  honest  men  may  oppose  robbers  or  [lirales,  lest  it 
should  excite  to  disorder  and  bloodshed." 

What  reasoning  can  be  more  just  ? — for  if  we  were  to  argue  from 
the  possibility  that  human  depravity  and  folly  may  turn  to  evil 
what  is  meant  for  good,  all  the  comforts  and  blessings  which  God, 
the  author  of  indulgent  nature,  has  bestowed  u{K>n  us,  and  without 
which  we  should  neither  enjoy,  nor  indeed  deserve,  our  existence, 
would  be  abolished  as  pernicious^  till  we  were  reduced  to  the 
fellowship  of  beasts. 
'    The  Holy  Gos|)els  CQidd  not  be  promulgated ;  for  though  they 
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nre  ffie  ronndattoa  of  ^11  the  moral  obligationfl  which  unite  men 
together  in  society,  yet  tlie  study  of  them  often  conducts  weak 
minds  to  false  opinions,  enthusiasm,  and  madness. 

The   use  of    pistols  should  be  forbidden ;  for  though  they  are 
necessary  instruments  of  self-defence,  yet  men  often  turn  them 
revengefully  upon  one  another  in  private  quarrels.     Fire  ought  to 
l)e  prohibited  ;   for  though,  under  due  regulations,  it  is  not  only  a 
luxury  but  a  neoessary  of  life,  yet  the  dwellings  of  mankind  and 
whole  cities  are  often  laid  waste  and  destroyed  by  it.     Medicines 
and  drugs  should  not  be  sold  promiscuously ;  for  though,  in  the 
hands  of  skilful  physicians,  they  are  the  kind  restoratives  of  nature, 
yet  they  may  come  to  be  administered  by  quacks,  and  operate  as 
IK>i80Q&      There  is  nothing,  in   short,   however  excellent,   which 
wickedoess  or  folly  may  not  pervert  from  its  intended  purpose. 
Bat  if  I  tell  a  man  that  if  he  takes  my  medicine  in  the  agony  of 
disease   it  will  expel  it  by  the  violence  of  its  operation,  will  it 
induce  bina  to  d^troy  his  constitution  by  taking  it  while  he  js 
in  health  ?      Just  so  when  a  writer  8|:)eculate6  on  all  the  ways  by. 
wluch  human  governments  may  be  dissolved,  and  points  out  the 
remedies  which  the  history  of  the  world  furnishes  from  the  experi- 
ence of  former  ages ;  is  he,  therefore,  to  be  supposed  to  prognos- 
Ucate  instant  dis8olutk)u  in  the  existing  government,  and  to  stir 
up  sedition  and  rebellion  against  it  ? 

Having  given  you  the  sentiments  of  Mr  Locke,  published  thr^ 
years  after  the  accession  of  King  William,  who  caressed  the  author, 
and  raised  him  to  the  highest  trust  in  the  state,  let  us  look  at  the 
Heotiments  of  a  Tory  on  that  subject,  not  less  celebrated  in  the 
republic  of  letters,  and  09  the  theatre  of  the  world  :  I  speak  of  the 
«^r0Bt  Lord  Bolingbroke,  who  was  in  arms  to  restore  King  James 
to  his  forfeited  throne,  and  who  was  anxious  to  rescue  the  Jacobites 
from  what  he  thought  a  scandal  on  them,  namely,  the  imputation 
that,  because  from  the  union  of  so  many  human  rights  centred 
in  the  person  of  King  James,  they  preferred  and  supported  his 
hereditary  title  on  the  footing  of  our  own  ancient  eivil  constitu- 
tions, they  therefore  believed  in  his  claim  to  govern  jure  divino, 
independent  of  the  law. 

This  doctrine  of  passive  obedience,  which  the  pi'osecutor  of  thin 
libel  must  successfully  maintain  to  be  the  law,  and  which  oertaiidy 
is  the  law,  if  this  die^ogue  be  a  libel,  was  resented  above  half  ai 
century  ago  by  this  great  writer  even  in  a  tract  written  while  an 
exile  in  France  on  account  of  his  treason  against  the  House  of 
Hanover.  ''  The  duty  of  the  people/'  says  his  Lordship,  *^  is  now 
settled  upon  so  clear  a  foundation,  that  no  man  can  hesitate  how 
far  he  is  to  obey,  or  doubt  upon  what  occasions  he  is  to  resist. 
CoQscieoce  cap  no  longer  battle  with  the  understanding ;  we  know 
that  we  are  to  defend  the  Crown  with  our  lives  and  fortunes,  as 
long  as  the  Crown  protects  us,  and  keeps  strictly  to  the  bounds 
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within  which  the  laws  have  confined  it    We  know,  likewise,  that 
we  are  to  do  it  no  longer." 

Having  finished  three  volumes  of  masterly  and  eloquent  dis- 
cussions on  our  government,  he  concludes  with  stating  the  duty 
imposed  on  every  enlightened  mind  to  instruct  the  people  on  the 
principles  of  our  government,  in  the  following  animated  passage : — 
"  The  whole  tendency  of  these  discourses  is  to  inculcate  a  rational 
idea  of  the  nature  of  our  free  government  into  the  minds  of  all  my 
countiymen,  and  to  prevent  the  fatal  consequence  of  those  slavish 
principles  which  are  industriously  propagated  through  the  king- 
dom by  wicked  and  designing  men.  He  wiio  labours  to  blind  the 
people,  and  to  keep  them  from  instruction  on  those  momentous 
subjects,  may  be  justly  suspected  of  sedition  and  disaffection ;  but 
he  who  makes  it  his  business  to  open  the  understandings  of  man- 
kind, by  laying  before  them  the  true  principles  of  their  govern- 
ment, cuts  up  all  faction  by  the  roots ;  for  it  cannot  but  interest 
the  people  in  the  preservation  of  their  constitution  when  they  know 
its  excellence  and  its  wisdom." 

But,  says  Mr  Bearcroft,  again  and  again,  "  Are  the  multitude  to 
be  told  all  this  ?  "  I  say  as  often  on  my  part,  Yes.  I  say,  that 
nothing  can  preserve  the  government  of  this  free  and  happy 
country,  in  which,  under  the  blessing  of  God,  we  live, — that  nothing 
can  make  it  endure  to  all  future  ages  but  its  excellence  and  its 
wisdom  being  known,  not  only  to  you  and  the  higher  ranks  of 
men,  who  may  be  overborne  by  a  contentious  multitude,  but  also 
to  the  great  body  of  the  people,  by  disseminating  among  them  the 
true  principles  on  which  it  is  established ;  which  show  them  that 
they  are  not  the  hewers  of  wood  and  the  drawers  of  water  to  men 
who  avail  themselves  of  their  labour  and  industry ;  but  that 
government  is  a  trust  proceeding  from  themsdvea;  an  emanation 
from  their  own  strength  ;  a  benefit  and  a  blessing,  which  has  stood 
the  test  of  ages, — that  they  are  governed  because  they  desire  to  be 
governed,  and  yield  a  voluntary  obedience  to  the  laws,  because  the 
laws  protect  them  in  the  liberties  they  enjoy. 

Upon  these  principles  I  assert,  with  men  of  all  denominations  and 
])arties  who  have  written  on  the  subject  of  free  governments,  that 
tiiis  dialogue,  so  far  from  misrepresenting  or  endangering  the  con- 
stitution of  England,  disseminates  obedience  and  affection  to  it  a« 
far  as  it  reaches;  and  that  the  comparison  of  the  great  political 
institutions  with  the  little  club  in  the  village,  is  a  decisive  mark  of 
the  honest  intention  of  its  author. 

Does  a  man  rebel  against  the  president  of  his  club  while  he 
fulfils  his  trust?  No  !  because  he  is  of  his  own  appointment,  and 
acting  for  his  comfort  and  benefit.  This  safe  and  simple  analogy, 
lying  within  the  reach  of  every  understanding,  is  therefore  adopteil 
by  the  scholar  as  the  vehicle  of  instruction ;  who,  wishing  the 
peasant  to  be  sensible  of  the  happy  government  of  this  country,  and 
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to  be  acquainted  with  the  deep  stake  he  Iiaa  ia  its  preservation, 
truly  tells  him  that  a  nation  is  but  a  great  club,  governed  by  the 
same  consent,  and  supported  by  the  same  voluntary  compact; 
impressing  upon  his  mind  the  great  theory  of  public  freedom  by 
the  most  familiar  allusions  to  the  little  but  delightful  intercourses 
of  social  life,  by  which  men  derive  those  benefits  that  come  home 
the  nearest  to  their  bosoms.  * 

Such  is  the  wise  and  innocent  scope  of  this  dialogue,  which, 
after  it  had  been  repeatedly  published  without  censure,  and  without 
mischief,  under  the  public  eye  of  Government  in  the  capital, 
is  gravely  supposed  to  have  l)een  circulated  by  my  reverend  friend 
many  months  afterwards,  with  a  malignant  purpose  to  overturn  the 
monarchy  by  an  aimed  rebellion. 

Crentlemen,  if  the  absurdity  of  such  a  conclusion,  from  the  scope 
of  the  dialogue  itself,  were  not  self-evident,  I  might  render  it  more 
glaring  by  adverting  to  the  condition  of  the  publisher.  The 
affectionate  son  of  a  reverend  prelate,*  not  more  celebrated  for  his 
genius  and  learning  than  tor  his  warm  attachment  to  the  constitu^ 
tion,  and  in  the  direct  road  to  the  highest  honours  and  emoluments 
of  that  veiy  Church  which,  when  the  monarchy  falls,  must  be 
buried  in  its  ruins:  nay,  the  publisher  a  dignitaiy  of  the  same 
Church  himself  at  an  early  period  of  his  life,  and  connected  in 
friendship  with  those  who  have  the  dearest  stakes  in  the  preserva- 
tion of  the  government,  and  who,  if  it  continues,  may  i-aiKe  him  to 
all  the  ambitions  of  his  profession.  I  cannot  therefore  forbear  from 
wishing  that  somebody,  in  the  happy  moments  of  fancy,  would  be 
so  obliging  as  to  invent  a  reason,  in  compassion  to  our  dulness, 
why  my  reverend  friend  should  aim  at  the  destruction  of  the 
present  establishment ;  since  you  cannot  but  see,  that  the  moment 
he  succeeded,  down  comes  his  father's  mitre,  which  leans  u|K)n  the 
crown  ;  away  goes  his  own  deanery,  with  all  the  rast  of  his  livings; 
and  neither  you  nor  I  have  heard  any  evidence  to  enable  us  to 
guess  what  he  is  looking  for  in  their  room.  In  the  face,  neverthe- 
lesSy  of  all  these  absurdities,  and  without  a  colour  of  evidence  from 
his  character  or  conduct  in  any  part  of  his  life,  he  is  accused  of 
sedition,  and  under  the  false  pretence  of  public  justice,  dragged  out 
of  his  own  country,  deprived  of  that  trial  by  his  neighbours,  which 
is  the  right  of  the  meanest  man  who  bears  me,  and  arraigned 
before  you,  who  are  strangers  to  those  public  vii-tues  which  would 
in  themselves  be  an  answer  to  this  malevolent  accusation.  But 
when  I  mark  your  sensibility  and  justice  in  the  anxious  attention 
you  are  bestowing,  when  I  reflect  upon  your  characters,  and  observe 
from  the  pannel  (though  I  am  personally  unknown  to  you)  that 
yen  are  men  of  rank  in  this  county,  I  know  how  these  circum- 
stances of  injustice  will  operate :  I  freely  forgive  the  prosecutor  for 
having  fled  from  his  original  tribunal. 

*  Br.  Shipley,  then  BUhop  of  St.  Asaph. 
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Geiitleuien,  I  come  now  to  a  |x>iQt  verj  material  for  your 
consideration ;  on  which  even  my  learned  friend  and  I,  who  ai'e 
brought  here  for  the  express  pur{K)se  of  disagreeing  in  everything, 
can  avow  no  difference  of  opinion ;  on  which  judges  of  old  and  of 
modern  times,  and  lawyers  of  all  interests  and  parties,  have  ever 
agreed ;  namely,  that  even  if  this  innocent  paper  were  admitted  to 
be  a  libel,  the  publication  would  not  be  criminal,  if  you,  the  jury, 
saw  renson  to  believe  that  it  was  not  published  by  the  Dean  with  a 
criminal  intention.  It  is  true,  that  if  a  paper  containing  seditious 
and  libellous  matter  be  published,  the  publisher  is  primd  facie 
guilty  of  sedition,  the  bad  intention  being  a  legal  inference  from  the 
act  of  publishing :  but  it  is  equally  true  that  he  may  rebut  that 
inference,  by  showing  that  he  published  it  innocently/ 

This  was  declared  by  Lord  Mansfield,  in  the  case  of  the  King 
and  Woodfall  :  where  his  Lordship  said,  that  the  fact  of  publica^ 
lion  would  in  that  instance  have  constituted  guilt,  if  the  paper  was 
a  libel ;  because  the  defendant  had  given  no  evidence  to  the  jury  to 
repel  the  legal  inference  of  guilt,  fis  arising  from  the  publication  ; 
but  he  said  at  the  same  time,  in  the  words  that  I  shall  read  to  you, 
that  such  legal  inference  was  to  be  repelled  by  proof. 

"  There  may  be  cases  where  the  fact  of  the  publication  even  of 
a  libel  may  be  justifieil  or  excused  as  lawful  or  innocent ;  for  no 
fact  which  is  not  criminal,  even  though  the  paper  be  a  libel,  can 
amount  to  a  publication  of  which  a  defendant  ought  to  be  found 
guilty." 

I  read  these  words  from  Burrow's  Bei)orts,  published  under  the 
eye  of  the  Court,  and  they  open  to  me  a  decisive  defence  of  the 
Dean  of  St.  Asaph  upon  the  present  occasion,  and  give  you  an 
evident  jurisdiction  to  acquit  him,  even  if  the  law  upon  libels  wei-e 
as  it  is  laid  down  to  you  by  Mr.  Bearcroft :  for  if  I  show  you  that 
the  publication  arose  from  motives  that  were  innocent,  and  not 
seditious,  he  is  not  a  criminal  publisher,  even  if  the  dialogue  were 
a  libel,  and,  according  even  to  Lord  Mansfield,  ought  not  to  be 
found  guilty. 

The  Dean  of  St.  Asaph  was  one  of  a  great  many  respectable 
gentlemen,  who,  impi^ssed  with  the  dangers  impending  over  the 
public  credit  of  the  nation,  exhausted  by  a  long  war,  and  oppressed 
with  grievous  taxes,  formed  themselves  into  a  committee,  according 
to  the  example  of  other  counties,  to  petition  the  Legislature  to 
observe  great  caution  in  the  expenditure  of  the  public  money. 
This  dialogue,  written  by  Sir  William  Jones,  a  near  relation  of  the 
Dean  by  marriage,  was  either  sent  or  found  its  way  to  him  in  the 
course  of  public  circulation.  He  knew  the  character  of  the  auUior ) 
he  had  no  reason  to  suspect  him  of  sedition  or  disaffection ;  and 
believed  it  to  be,  what  I  at  this  hour  believe,  and  have  represented 
it  to  you,  a  plain,  easy  manner  of  showing  the  people  the  great 
interest  they  had  in  petitioning  Parliament  for  reforms  beneficial 
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fo  the  publia  It  was  nccordinglj  the  opinion  of  the  Flintshire 
Committee,  and  not  parlicularly  of  the  Dean  as  an  individual,  that 
the  dialogue  should  be  translated  into  Welsh  and  published.  It 
was  accordinglj  delivered,  at  the  desire  of  the  committee,  to  a  Mr. 
Jones,  for  the  pur{)06e  of  translation.  This  gentleman,  who  will 
be  called  as  a  witness,  told  the  Dean  a  few  days  afterwards  that 
there  were  persons,  not  indeed  from  their  real  sentiments^  but  from 
spleen  and  opposition,  who  represented  it  as  likely  to  do  mischief, 
from  ignorance  and  misconception,  if  translated  and  circulated  in 
Wale& 

Now,  what  would  have  been  the  language  of  the  defendant  upon 
this  communication  if  his  purpose  had  been  that  which  is  charged 
u{)on  him  by  the  indictment  ?  He  would  have  said,  "  If  what  you 
tell  me  is  well  founded,  hasten  the  pMication  ;  I  am  sure  I  shall 
never  raise  discontent  here  by  the  dissemination  of  such  a  pamphlet 
in  English :  therefore  let  it  be  instantly  translated,  if  the  ignorant 
inhabitants  of  the  mountains  are  likely  to  collect  from  it  that  it  is 
time  to  take  up  arms."  « 

Bat  Mr.  Jones  will  tell  you  that,  01  iho  contrary,  the  instant  he 
suggested  that  such  an  idea,  absurd  and  unfounded  as  he  felt  it, 
had  presented  itself,  from  any  motives,  to  the  mind  of  any  man, 
the  Dean,  impressed  as  he  was  with  its  innocence  and  its  safety, 
instantly  acquiesced ;  he  recalled,  even  on  his  own  authority,  the 
intended  publicf^tion  by  the  committee;  and  it  never  was  trans* 
lated  into  the  Welsh  tongue  at  all. 

Here  the  Dean's  connection  with  this  dialogue  would  have 
ended,  if  Mr  Fitzmaurice,  who  never  lost  any  occasion  of  de^ 
faming  and  misrepresenting  him,  had  not  thought  fit,  near  three 
months  after  the  idea  of  translation  was  abandoned,  to  repro- 
bate and  condemn  the  Dean's  conduct  at  the  public  meetings 
of  the  county  in  the  severest  terms  for  his  former  intention  of 
circulating  the  dialogue  in  Welsh,  declaring  that  its  doctrines 
were  aeditioua,  treasonable,  and  repttgnaiit  to  the  principles  of  oav 
govemmeni. 

It  was  upon  this  occasion  that  the  Dean,  naturally  anxious  to 
redeem  his  character  from  the  unjust  asi)ersion8  of  having  intended 
to  undermine  the  constitution  of  his  country,  conscious  that  the 
epithets  applied  to  the  dialogue  were  false  and  unfounded,  and 
thinking  that  the  production  of  it  would  be  the  most  decisive 
refutation  of  the  groundless  calumny  cast  upon  him,  directed  a 
few  English  copies  of  it  to  be  published  in  vindication  of  his  former 
opinions  and  intentions,  prefixing  an  advertisement  to  it,  which 
plainly  marks  the  spirit  in  which  he  published  it.  For  he  there 
complains  of  the  injurious  misrepresentations  I  have  adverted  to, 
and  impressed  with  the  sincerest  conviction  of  the  innocence,  or 
rather  the  merit,  61  the  dialogue,  makes  his  appeal  to  the  friends  of 
the  Bevolution  in  his  justification. 
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[Mr.  Erskine  here  read  the  advei^iisement  to  tlie  jury^  as  prefixed 
to  the  dialogue.] 

Now,  gentlemen,  if  you  shall  believe  upon  the  evidence  of  the 
witness  to  these  facts,  and  of  the  adveilisement  prefixed  to  the 
publication  itself  (which  is  artfully  kept  back,  and  forms  no  part 
of  the  indictment),  that  the  Dean,  upon  the  authority  of  Sir 
William  Jones,  who  wrote  it,  of  the  other  great  writei-s  on  the 
principles  of  our  government,  and  of  the  history  of  the  country 
itself,  really  thought  the  dialogue  innocent  and  meritorious,  and 
that  his  single  purpose  in  publishing  the  English  copies,  after  the 
Welsh  edition  had  been  abandoned,  was  the  vindicatioa  of  his 
character  from  the  imputation  of  sedition, — then  he  is  not  guilty 
upon  this  indictment,  which  charges  the  publication  with  a  wicked 
intent  to  excite  disaffection  to  the  king,  and  rebellion  against  his 
government. 

Adu8  non  facit  reum  nm  mens  sit  rea  is  the  great  maxim  of 
penal  justice,  and  stands  at  the  top  of  the  criminal  page  in  every 
volume  of  our  humane  and  sensible  laws.  The  hostile  mind  is  the 
crime  which  it  is  your  duty  to  decipher ;  a  duty  which  I  am  sure 
you  will  discharge  with  the  charity  of  Christians;  refusing  to 
adopt  a  harsh  and  cruel  construction,  when  one  that  is  fair  and 
honourable  is  more  reconcilable,  not  oidy  with  all  probabilities, 
but  with  the  evidence  which  you  are  sworn  to  make  the  founda- 
tion of  your  verdict.  The  prosecutor  rests  on  the  single  act  of 
publication,  without  the  advertisement,  and  without  being  able  to- 
cast  an  imputation  upon  the  defendant's  conduct,  or  even  an 
observation  to  assign  a  motive  to  give  verisimilitude  to  the  charge. 

Gentlemen,  after  the  length  of  time  which,  very  contrary  to  my 
inclination,  I  have  detained  you,  I  am  sure  you  will  be  happy  to 
hear  that  there  is  but  one  other  point  to  which  my  duty  obliges 
me  to  direct  your  attention.  I  should,  perhaps,  have  said  nothing 
more  concerning  the  particular  province  of  a  jury  upon  this 
occasion  than  the  little  I  touched  upon  it  at  the  beginning,  if  my 
friend  Mr  Bearcroft  had  not  compelled  me  to  it  by  drawing  a  line 
around  you,  saying  (I  hope  with  the  same  effect  that  King  Canute 
said  to  the  sea),  ''Thus  far  shalt  thou  go."  But  since  he  has 
thought  proper  to  coop»you  in,  it  is  my  business  to  let  you  out; 
and  to  give  the  greater  weight  to  what  I  am  about  to  say  to  yon. 
I  have  no  objection  that  everything  which  I  may  utter  shall  be 
considered  as  proceeding  from  my  own  private  opinions ;  and  that 
not  only  my  professional  character,  but  my  more  valuable  reputa- 
tion as  a  man,  may  sUmd  or  fall  by  the  principles  which  I  shall 
lay  down  ibr  the  regulation  of  your  judgments. 

This  is  certainly  a  bold  thing  to  say,  since  what  I  am  about  to 
deliver  may  clash  in  some  degree  (t/iongh  certairdy  it  vnU  not 
(hronghoiU)  with  the  decision  of  a  great  and  reverend  Judge,  who 
has  administered  the  justice  of  this  country  for  above  half  a 
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centniy  with  singular  advantage  to  the  puhlic,  and  distinguished 
repatatioD  to  Iiimself ;  but  whose  extraordinary  faculties  and 
general  integrity,  which  I  should  be  lost  to  all  sensibility  and 
justice  if  I  did  not  acknowledge  with  reverence  and  affection^ 
could  not  protect  liim  >  from  severe  animadversion  when  he 
appeared  as  the  supporter  of  those  doctrines  which  I  am  about  to 
controvert.  I  shall  certainly  never  join  in  the  calumny  that 
followed  them,  because  I  believe  he  acted  upon  that,  as  upon  all 
other  occasions,  with  the  strictest  integiity ;  an  admission  which  it 
is  my  duty  to  make,  which  I  render  with  great  satisfaction,  and 
which  proves  nothing  more  than  that  the  greatest  of  men  are 
fallible  io  their  judgments,  and  warns  us  to  judge  from  the  essences 
of  things,  and  not  from  the  authority  of  names,  however  imposing. 

Greutlemen,  the  opinion  I  allude  to  is,  that  libel  or  not  libel  is  a 
((uefltion  of  law  for  the  Judge,  your  jurisdiction  being  confined  to 
X\\e/aci  0/ publication.  And  if  this  were  all  that  was  meant  by 
the  position  (though  I  could  never  admit  it  to  be  consonant  with 
reason  or  law),  it  would  not  affect  me  in  the  present  instance, 
since  all  that  it  would  amount  to  would  be  that  the  Judge,  and  not 
you,  would  deliver  the  only  opinion  which  can  be  delivered  from 
that  quarter  upon  this  subject.  But  what  I  am  afraid  of  upon  this 
occasion  is,  that  neOIier  o/you  are  to  give  it ;  for  so  my  friend  has 
expressly  put  it.  "My  Lord,"  says  he,  "will  probably  not  give 
you  his  opinion  whether  it  be  a  libel  or  not,  because,  as  he  will  tell 
you,  it  is  a  question  open  upon  the  record,  and  that  if  Mr.  Erskine 
thinks  the  publication  innocent,  he  may  move  to  arrest  the  judg- 
ment'' Now  this  is  the  most  artful  and  the  most  mortal  stab  that 
can  be  given  to  justice,  and  to  my  innocent  client.  All  I  wish  for 
ifl,  that  the  judgment  of  the  Court  should  be  a  guide  to  yours  in 
determining  whether  this  pamphlet  be  or  be  not  a  lil)el ;  because, 
knowing  the  scope  of  the  learned  Judge's  underatanding  and  pro- 
fessional ability^  I  have  a  moral  certainty  that  his  opinion  would 
be  favourable.  If  thei*efore  libel  or  no  libel  be  a  question  of  law, 
as  is  asserted  by  Mr.  Bearcroft,  I  call  for  his  Lordship's  judgment 
upon  that  question,  according  to  the  regular  course  of  all  trials 
where  the  law  and  the  fact  are  blended ;  in  all  which  cases  the 
notorious  office  of  the  Judge  is  to  instruct  the  consciences  of  the 
jury  to  draw  a  correct  legal  conclusion  from  the  facts  in  evidence 
Ijefore  them.  A  JU17  are  no  more  bound  to  return  a  special 
verdict  in  cases  of  libel  than  upon  other  trials,  criminal  and  civil, 
where  law  is  mixed  with  fact ;  they  are  to  find  generally  upon 
both,  receiving,  as  they  constantly  do  in  every  court  at  West- 
luinster,  the  opinion  of  the  Judge  both  on  the  evidence  and  the 
law. 

Say  the  contrary  who  will,  I  assert  this  to  be  the  genuine 
unrepealed  constitution  of  England  ;  and  therefore,  if  the  learned 
Judge  shall  tell  you  that  this  ^mmphlet  is  in  the  abstract  a  libel, 
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though  I  shall  not  agree  that  you  are  therefore  bound  to  find  the 
defendant  guilty  unless  you  think  so  likewise,  yet  I  admit  his 
opinion  ought  to  have  veiy  great  weight  with  you,  and  that  you 
8houId  not  rashly,  nor  without  great  considemtion,  go  against  it 
But,  if  you  are  only  to  find  the  ^c^  of  ptAlishing,  which  is  not 
even  disputed,  and  the  Jiulge  is  to  tell  you  that  the  matter  of  libel 
being  on  the  record,  he  shall  shut  himself  up  in  siletuie,  and  give  no 
opinion  at  all  as  to  the  libellous  and  seditious  tendency  of  the  paper, 
and  yet  shall  nevertheless  expect  you  to  affix  the  epithet  o/*  guilty 
to  the  publication  of  a  thing  the  guilt  of  which  rou  are  forbid^ 
and  HE  refuses  to  examine,  miserable  indeed  is  the  condition  into 
which  we  are  fallen  1  Since  if  you,  following  such  directions, 
bring  in  a  verdict  of  guilty,  without  finding  the  publication  to  be 
a  libel,  or  the  publisher  seditious,  and  I  afterwards,  in  mitigation 
of  puninhment,  shall  apf>ly  to  that  humanity  and  mercy  which  is 
never  deaf  when  it  can  be  addressed  consistently  with  the  law,  I 
shall  be  told  in  the  language  I  before  put  in  the  mouths  of  the 
judges,  "You  are  estopped,  sir,  by  the  verdict;  we  cannot  hear 
you  say  your  client  was  mistaken  but  not  guilty,  for  had  that 
been  the  opiniofi  of  the  jury,  they  had  a  jurisdiction  to  acquit 
him." 

Such  is  the  way  in  whidi  the  liberties  of  Englishmen  are  by  this 
new  doctrine  to  be  shuffied  about/rom  jury  to  court,  without  having 
any  solid  foundation  to  rest  on.  I  call  this  the  effect  of  new  doc- 
trines, because  I  do  not  find  them  supported  by  that  current  of 
ancient  precedents  which  constitutes  English  law.  The  history  of 
seditious  libels  is  perhaps  one  of  the  most  interesting  subjects  which 
can  agitate  a  court  of  justice;  and  my  friend  thought  it  prudent 
to  touch  but  very  slightly  upon  it 

We  all  know  that  by  the  immemorial  usage  of  this  country,  no 
man  in  a  criminal  case  could  ever  be  compelled  to  plead  a  special 
plea ;  for  although  our  ancestors  settled  an  accurate  boundary  be- 
tween law  and  fact,  obliging  the  party  defendant  who  could  not 
deny  the  latter  to  show  his  justification  to  the  Court ;  yet  a  man 
accused  of  a  crime  had  always  a  right  to  throw  himself  by  a  general 
j)lea  upon  the  justice  of  his  peers  ;  and  on  such  general  issue,  his 
evidence  to  the  jury  might  ever  be  as  broad  and  general  as  if  he 
Imd  pleaded  a  special  justificiition.  The  reason  of  this  distinction 
18  obvious.  The  rights  of  property  depend  upon  various  intricate 
rules,  which  require  much  learning  to  adjust,  and  much  pi-ecision 
to  give  them  stability  ;  but  crimes  consist  wholly  in  intention  ;  and 
of  tliat  which  passes  in  the  breast  of  an  Englishman  as  the  motives 
of  his  actions,  none  but  an  English  jury  shall  judge.  It  is  there- 
fore impossible,  in  most  criminal  cases,  to  septu'ate  law  from  fact ; 
and,  conRequentl3%  whether  a  writing  be  or  be  not  a  libel,  never  can 
be  an  abstract  legal  question  for  judges.  And  this  position  is 
proved  by  the  immemorial  practice  of  courts,  the  forms  of  which 
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are  founded  upon  legal  reasoning;  for  that  very  libel,  over  which 
it  seems  7011  are  not  to  entertain  any  jurisdiction,  is  always  read, 
and  often  delivered  to  you  out  of  court  for  your  consideration. 

The  administration  of  criminal  justice  in  the  hands  of  the  people 
is  the  basis  of  all  freedom.  While  that  remains,  there  can  l)e  no 
tyranny,  because  the  people  will  not  execute  tyrannical  laws  on 
themselves.  Whenever  it  is  lost,  liberty  must  fall  along  with  it, 
because  the  sword  of  justice  falls  into  the  hands  of  men  who,  how^ 
ever  independent,  have  no  common  interest  with  the  mass  of  the 
])eople.  Our  whole  history  is  therefore  chequered  with  the  struggles 
of  oor  ancestors  to  maintain  this  important  privilege,  which  in  cases 
of  libel  has  been  too  often  a  shameful  and  disgraceful  subject  of 
controversy. 

The  ancient  government  of  this  country  not  being  founded,  like 
the  modem,  upon  public  consent  and  opinion,  but  supported  by 
ancient  superstitions  and  the  lash  of  power,  saw  the  seeds  of  its 
destruction  in  a  free  press.     Printing,  therefore,  upon  the  revival 
of  letters,  when  the  lights  of  philosophy  led  to  the  detection  of  pre- 
scriptive  usurpations,   was  considered  as  a  matter  of  state,  and 
subjected  to  the  control  of  licensers  appointed  by  the  Crown  ;  and 
although  our  ancestors  had  stipulated  by  Magna  Charta  that  no 
freeman  should  be  judged  but  by  his  ])eer8,  the  courts  of  Star- 
Chamber  and  High  Commission,  consiHting  of  privy  counsellors 
erected  during  pleasure,  opposed  themselves  to  that  freedom  of 
conscience  and  civil  opinion  which   even  then  were  laying  the 
foundations  of  the  Revolution.     Whoever  wrote  on  the  principles 
of  government  was  pilloried  in  the  Star-Chaml)er ;  and  whoever 
exposed  the  errors  of  a  false  religion  was  persecuted  in  the  Com- 
mission Court.     But  no  power  can  supersede  the  privileges  of  men 
ill  society,  when  once  the  lights  of  learning  and  science  have  arisen 
sinongst  them.     The  prerogatives  which  former  princes  exercised 
with  safety,  and  even  with  popularity,  were  not  to  be  tolerated  in 
tlie  days  of  the  First  Charles ;  and  our  ancestors  insisted  that  these 
arbitrary  tribunals  should  be  abolished.     Why  did  they  insist  upon 
their  abolition  ?     Was  it  that  the  question  of  libel,  which  was  their 
lirincipal  jurisdiction,  should  be  deteimined  only  by  the  judges  at 
Westminster  ?    In  the  present  times,  even  such  a  reform,  though 
very  defective,  might  be  consistent  with  reason,  l)ecause  the  judges 
are  now  honourable,  independent,  and  sagacious  men  ;  but  in  those 
days,  they  were  often  wretches — libels  upon  all  judicature  ;  and 
instead  of  admiring  the  wisdom  of  our  ancestors,  if  that  had  been 
their  policy,  I  should  have  held  them  up  as  lunatics,  to  the  scoff 
of  posterity ;  since,  in  the  times  when  these  unconstitutional  tribu- 
nals were  supplanted,  the  courts  of  Westminster  Hall  were  filled 
with  men  who  were  equally  the  tools  of  power  with  those  in  the 
Star-Chamber  ;  and  the  whole  policy  of  the  change  consisted  in 
that  principle  which  was  then  never  disputed,  viz.,  that  the  judges 
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at  Westminster,  in  criminal  cases,  were  but  a  part  of  the  Court, 
and  could  only  administer  justice  through  the  medium  of  a  jury. 

When  the  people,  by  the  aid  of  an  upright  Parliament,  had  thus 
succeeded  in  reviving  the  constitutional  trial  by  the  country,  the 
next  course  taken  by  the  Ministers  of  the  Crown  was  to  pollute 
what  they  could  not  destroy.  Sheriffs  devoted  to  power  were 
appointed,  and  corrupt  juries  packed  to  sacrifice  the  rights  of  their 
fellow-citizens  under  the  mask  of  a  popular  trial.  This  was  prac- 
tised by  Charles  IL,  and  was  made  one  of  the  charges  against  King 
James,  for  which  he  was  expelled  the  kingdom. 

When  juries  could  not  be  found  to  their  minds,  judges  were 
daring  enough  to  browbeat  the  jurors,  and  to  dictate  to  them  what 
they  called  the  law  ;  and  in  Charles  II. 's  time,  an  attempt  was 
made  which,  if  it  had  proved  successful,  would  have  been  decisive, 
In  the  year  1670,  Penn  and  Mead,  two  Quakers,  being  indicted  for 
aeditioualy  preaching  to  a  multitude  tumvituoualy  assembled  iti 
Gracechurch  Sti-eet,  were  tried  l)efore  the  Recorder  of  London,  who 
told  the  jury  that  they  had  nothing  to  do  but  to  find  whether  the 
defendants  had  preached  or  not ;  for  that,  whether  the  matter  or 
the  intention  of  their  preaching  were  seditious,  were  questions  of 
law,  and  not  of  fact,  which  they  were  to  keep  to  at  their  peril. 
The  jury,  after  some  debate,  found  Penn  guilty  of  speaking  to 
people  in  Gracechurch  Street ;  and  on  the  Becorder*s  telling  them 
that  ihey  meant,  no  doubt,  that  he  was  speaking  to  a  tumult  of 
people  there,  he  was  infoiiued  by  the  foreman  that  they  allowed  of 
no  such  words  in  their  finding,  but  adhered  to  their  former  verdict. 
The  Recorder  refused  to  receive  it,  and  desired  them  to  withdraw, 
on  which  they  again  retired,  and  brought  in  a  general  verdict  of 
acquittal,  which  the  Court,  considering  as  a  contempt,  set  a  fine  of 
forty  marks  upon  each  of  them,  and  condemned  them  to  lie  iu 
prison  till  it  was  paid.  Edward  Bushel,  one  of  the  jurors  (to  whom 
we  are  almost  as  much  indebted  as  to  Mr  Hampden,  who  brought 
the  case  of  ship-money  before  the  Court  of  Exchequer),  refused  to 
pay  his  fine,  and  being  imprisoned  in  consequence  of  the  refusal, 
sued  out  his  writ  of  Halieas  Corpus,  which,  with  the  cause  of  lkii< 
commitment,  viz.,  his  refusing  iofind  according  to  tJie  direction  of 
iJie  Court  in  matter  ofVxiv,  was  returned  by  the  Sheriffs  of  London 
to  the  Court  of  Common  Pleas,  when  Lord  Chief-Justice  Yaugban, 
to  his  immortal  honour,  delivered  his  opinion  as  follows: — "We 
must  take  off  this  veil  and  colour  of  words  which  make  a  show  of 
being  something,  but  are  in  fact  nothing.  If  the  meaning  of  these 
words,  ^ndiwgr  against  the  direction  of  the  Court  in  matter  of  lata, 
1>e  that  if  the  Judge,  having  heard  the  evidence  given  in  court 
(for  he  knows  no  other),  shall  tell  the  jury  upon  this  evidence  that 
the  law  is  for  the  Crown,  and  they,  under  the  {lain  of  fine  and  im- 
prisonment, are  to  find  accordingly,  every  man  sees  that  the  jury 
is  but  a  troublesome  delay,  great  charge,  and  of  no  use  in  deter* 
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raiDiDg  riglit  and  wrong ;  and  therefore  the  trials  by  them  may  be 
better  abolished  than  continued,  which  were  a  strange  and  new- 
found ooDcIusion,  after  a  trial  so  celebrated  for  many  hundreds  of 
years  in  this  country." 

He  then  applied  this  sound  doctrine  with  double  force  to  criminal 
cases,  and  discharged  the  upright  juror  from  his  illegal  commit- 
ment. 

This  determination  of  the  right  of  juries  to  find  a  general  ver- 
dict was  never  afterwards  questioned  by  succeeding  judges;  not 
even  in  the  great  case  of  the  seven  bishops,  on  which  the  dispensing 
power  and  the  personal  fate  of  King  James  himself  in  a  great  mea- 
sure depended. 

These  conseientious  prelates  were,  you  know,  imprisoned  in  the 
Tower,  and  prosecuted  by  information  for  having  petitioned  King 
James  II.  to  be  excused  from  reading  in  their  churches  the  decla* 
ration  of  indulgence  which  he  had  published  contrary  to  law. 
The  trial  was  had  at  the  bar  of  the  Court  of  King  s  Bench,  when 
the  Attorney-General  of  that  day,  rather  more  peremptorily  than 
my  learned  friend  (who  is  much  better  qualified  for  that  office,  and 
whom  I  should  be  glad  to  see  in  it),  told  the  jury  that  they  had 
nothing  to  do  hut  with  Hie  bare  fact  of  publication^  and  said  he 
should  therefore  make  no  answer  to  the  arguments  of  the  bishops' 
counsel,  as  to  whether  the  petition  was  or  was  not  a  libel.  But 
Chief-Justice  Wright  (no  friend  to  the  liberty  of  the  subject,  and 
with  whom  I  should  be  as  much  ashamed  to  compare  my  Lord  ns 
Mr.  Bearcroft  to  that  Attorney-General)  inteiTupted  him,  and  said, 
"  Yes,  Mr.  Attorney,  I  will  tell  you  what  they  offer,  which  it  will 
lie  upon  you  to  answer :  they  would  have  you  show  the  jury  how 
this  petition  has  disturbed  the  Government,  or  diminished  the 
King's  authority."  So  say  I.  I  would  have  Mr.  Bearcroft  show 
you,  gentlemen,  how  this  dialogue  has  disturbed  the  King's 
Government,  excited  disloyalty  and  disaffection  to  his  person, 
and  stirred  up  disorders  within  these  kingdoms. 

In  the  case  of  the  bishops,  Mr.  Justice  Powell  followed  the  Chief- 
Justice,  saying  to  the  jury,  *'  I  have  given  my  opinion ;  but  the 
ivJujle  matter  is  before  you^  gentlemen,  and  you  mil  Judge  of  it" 
Nor  was  it  withdrawn  from  their  judgment;  for  although  the 
majority  of  the  Court  were  of  opinion  that  it  was  a  libel,  and  had 
80  publicly  declared  themselves  from  the  bench,  yet,  by  the  unani- 
mous decision  of  all  the  judges,  after  the  Couii's  own  opinion  had 
l)een  pronounced  by  way  of  charge  to  the  jury,  the  petition  itself* 
which  contained  no  innuendoes  to  be  filled  up  as  facts,  was  delivered 
into  their  hands,  to  be  carried  out  of  court,  for  their  deliberation. 
The  jury  accordingly  withdrew  from  the  bar,  carrying  the  libel 
with  them,  and  (puzzled,  I  suppose,  by  the  infamous  opinion  of 
the  judges)  were  most  of  the  night  in  deliberation ;  all  London 
surrounding  the  Court  with  anxious  expectation'  for  that  verdict 
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Avbich  was  to  decide  whether  Engh'shinen  were  to  be  freemen  or 
slaves.  Gentlemen,  the  decision  was  in  favour  of  freedom,  for  the 
reverend  fathers  were  acquitted;  and  though  acquitted  in  direct 
opposition  to  the  judgment  of  the  Court,  yet  it  never  occun-ed  even 
to  those  arbitrary  judges,  who  presided  in  it,  to  cost  upon  them  a 
censure  or  a  frown.  Tliis  memorable  and  never  to  be  forgotten 
trial  is  a  striking  monument  of  the  importance  of  these  rights, 
which  no  jnror  should  ever  ^uirender ;  for  if  the  legality  of  the 
]>etition  had  been  referred  as  a  question  of  law  to  the  Court  of 
King's  Bench,  the  bishops  would  have  been  sent  back  to  the  Tower, 
the  dispensing  power  would  have  acquired  new  strength,  and  per- 
haps the  glorious  era  of  the  Revolution,  and  our  present  happy 
constitution,  might  have  been  lost. 

Gentlemen,  I  ought  not  to  leave  the  subject  of  these  doctrines 
which,  in  the  lil)el8  of  a  few  years  past,  were  imputed  to  the  noble 
Earl  of  whom  I  formerly  spoke,  without  acknowle<lging  that  Lord 
Mansfield  was  neither  the  original  composer  of  them,  nor  the  copier 
of  them  from  these  impure  sources.  It  is  my  duty  to  say  that  Lord 
Chief-Justice  Lee,  in  the  case  of  the  King  against  Owen,  hsid 
recently  laid  down  the  same  opinions  before  him.  But  then  both 
of  these  great  judges  always  conducted  themselves  on  trials  of  this 
sort,  as  the  learned  Judge  will  no  doubt  conduct  himself  to-^ay; 
they  considered  the  jury  as  open  to  all  the  arguments  of  the 
defendant's  counsel.  And  in  the  very  case  of  Owen,  who  was 
acquitted  against  the  direction  of  the  Court,  the  present  Lord 
Camden  addressed  the  jury,  not  as  I  am  addressing  you,  but  with 
all  the  eloquence  for  which  he  is  so  justly  celebrated.  The  jprac- 
tice,  therefore,  of  these  great  judges  is  a  su£Scient  answer  to  their 
opinions;  for  if  it  be  the  law  of  England  that  the  jury  may  not 
decide  on  the  question  of  libel,  the  same  law  ought  to  extend  its 
authority  to  prevent  their  being  told  by  counsel  that  they  may. 

There  is  indeed  no  end  of  the  absurdities  which  such  a  doctrine 
involves ;  for  suppose  that  this  prosecutor,  instead  of  indicting  my 
reverend  friend  for  publishing  tliis  dialogue,  had  indicted  him  for 
publishing  the  Bible,  beginning  at  the  firat  book  of  Grenesis,  and 
ending  at  the  end  of  the  Revelation,  without  the  addition  or  sub- 
traction of  a  letter,  and  without  an  innuendo  to  point  out  a  libel- 
lous application,  only  putting  in  at  the  beginning  of  the  indictment 
that  he  published  it  with  a  blasphemous  intention.  On  the  trial 
for  such  a  publication,  Mr.  Bearcroft  would  gmvely  say,  "  Gentle- 
men of  the  Jury,  you  must  certainly  find  by  your  verdict  that  the 
defendant  is  guilty  of  this  indictment,  i.e.,  guilty  of  publishing  the 
Bible  with  the  intentions  charged  by  it.  To  be  sui-e,  everybody 
will  laugh  when  he  heare  it,  and  the  conviction  can  do  the  defen- 
dant no  possible  harm ;  for  the  Court  of  King's  Bench  will  deter- 
mine that  it  is  not  a  libel,  and  he  will  be  discharged  from  the  con- 
sequences of  the  verdict."     Gentlemen,  I  defy  the  most  ingenious 
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man  living  to  make  a  distinction  between  tliat  case  and  the  present ; 
and  in  this  way  you  are  desired  to  sport  with  yonr  oaths  by  pro- 
nouncing my  reverend  friend  to  be  a  criminal,  without  either  deter- 
mining yourselves,  or  having  a  determination,  or  even  an  insinua- 
tion from  the  Judge  that  any  crime  has  been  committed  ;  following 
strictly  that  famous  and  respectable  precedent  of  Bhadamanthns, 
judge  of  hell,  who  punishes  first,  and  afterwards  institutes  au 
inquiry  into  the  guilt.  , 

But  it  seems  yonr  verdict  would  be  no  punishment,  if  judgment 
on  it  was  afterwards  arrested.  I  am  sure,  if*  I  had  thought  the 
Dean  so  lost  to  sensibility  as  to  feel  it  no  punishment,  he  must 
have  found  another  counsel  to  defend  him.  But  I  know  his  nature 
better.  Conscious  as  he  is  of  his  own  purity,  he  would  leave  the 
court  hanging  down  his  head  in  sorrow,  if  he  were  held  out  by 
yoiu*  verdict  a  seditious  subject,  and  a  disturber  of  the  peace  of  his 
country.  The  arrest  of  judgment  which  would  follow  in  the  term 
upon  his  api)earance  in  court  as  a  convicted  criminal,  would  be  h 
cruel  insult  upon  his  innocence,  ratiier  than  a  triumph  over  the 
unjust  prosecutors  of  his  pretended  guilt. 

Iiet  me,  therefore,  conclude  with  reminding  you,  gentlemen,  that 
if  you  find  the  defendant  guilty,  not  believing  the  thing  published 
to  be  a  libel,  or  the  intention  of  the  publisher  seditious,  your  verdict 
and  your  opinions  will  be  at  variance ;  and  it  will  then  be  between 
God  and  your  own  consciences  to  reconcile  the  contiudiction. 


SUBJECT  0/  iU  Trial  cf  (he  Dean  of  Si.  Asaph 

To  enable  the  reculer  to  understand  thoroughly  the  further  proceedings 
in  this  memorable  cause,  and  more  particularly  to  assist  him  in  appre- 
ciating the  vast  value  and  importance  of  the  Lihel  Bill,  which  it  gave 
rise  to,  it  becomes  necessary  to  refer  to  Mr.  Justice  BuUer's  Cbarge  to  the 
Jury,  and  what  passed  in  court  before  the  verdict  was  recorded ;  hy  which 
it  will  appear  that  the  rights  of  juries,  as  often  established  by  Act  of 
Parliament,  had  been  ccnnpletely  abandoned  by  all  the  profession,  except 
by  Mr.  Erskine.  The  doctrine  insisted  and  acted  upon  was,  that  the  jury 
were  confined  to  the  mere  act  of  publishing,  and  were  bound  by  their  oatbs 
to  eonvict  of  a  libel,  whatever  might  be  the  matter  written  or  published  ; — 
a  course  of  proceeding  which  placed  the  British  press  entirely  in  the  hands 
of  fixed  magistrates,  appointed  by  the  Crown.  This  doctrine,  we  say,  was 
le  eompletely  fastened  upon  the  public,  that  the  reader  will  find  in  the 
fifth  volume  of  Sir  James  Burrow's  Reports  upon  the  trial  of  Woodfall 
for  publishing  the  Letters  of  Junius,  alluded  to  by  Mr  Justice  BuUer  in 
his  Chaise  to  the  Jury  at  Shrewsbury,  that  an  objection  to  that  rule  of 
Uw,  as  delivered  by  Lord  Mansfield,  was  considered  to  be  perfectly  frivo- 
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lous.  The  next  time  after  that  decision  when  it  appears  to  have  been 
again  insisted  upon,  in  the  trial  of  the  Rev.  Mr.  Bate  Dudley,  for  a  libel 
in  the  Mombig  Herald  on  the  Duke  of  Richmond,  Lord  Mansfield  told 
Mr.  Erskine,  the  moment  he  touched  upon  it  in  his  speech  to  the  jury, 
that  "  it  was  strange  he  should  be  contesting  points  now,  which  the  great- 
est lawyers  in  the  court  had  submitted  to  for  years  before  he  was  born.'' 
The  jury,  however,  acquitted  Mr  Dudley  notwithstanding,  and  Mr.  Erskine 
continued  to  oppose  the  false  doctrine,  which  was  at  last  so  completely 
exposed  and  disgraced  by  the  following  speeches  in  this  cause,  that  Mr  Fox 
thought  the  time  at  last  ripe  for  the  introduction  of  the  Libel  Bill,  which 
he  moved  soon  after  in  the  House  of  Commons,  and  was  seconded  by  Mr. 
Erskine.  The  merits  of  this  most  excellent  statute,  which  redeemed,  and 
we  trust  established  for  ever,  the  liberty  of  the  ]>ress,  and  the  rights  of 
British  juries,  will  be  more  easily  explained  and  better  understood  by  per- 
using the  following  speeches,  which  produced  at  the  time  a  perfect  unani- 
mity upon  the  subject.  We  have,  as  a  supplement  to  this  volume,  printed 
the  Libel  Bill  itself,  and  annexed  a  few  observations  upon  it. 

The  jury  withdrew  to  consider  of  their  verdict,  and  in  about 
half  an  hour  returned  again  into  court. 

Associate.  Gentlemen,  do  you  find  the  defendant  guilty  or  not 
guilty  ? 

Foreman.  Guilty  of  publishing  only. 

Mr.  Erskine.  You  find  him  guilty  of  publishing  only  ? 

A  Juror.  Guilty  only  of  publishing. 

Mr.  Justice  Buller.'  I  believe  that  is  a  verdict  not  quite  cor- 
rect. You  must  explain  that  one  way  or  the  other  as  to  tlie  mean- 
ing of  the  innuendoes.  The  indictment  has  stated  that  G  means 
Gentleman,  F  Farmer  ;  the  King  the  King  of  Great  Britain,  and 
the  Parliament  the  Parliament  of  Great  Britain. 

One  of  the  Jury.  We  have  no  doubt  of  that. 

Mr.  Justice  Buller.  If  you  find  him  guilty  of  publishing,  you 
must  not  say  the  word  only. 

Mr.  Erskine.  By  that,  they  mean  to  find  there  was  no  sedition. 

A  Juror.  We  only  find  him  guilty  of  publishiug.  We  do  not 
find  anything  else. 

Mr.  Erskine.  I  beg  your  Lordship's  pardon  with  great  submis- 
sion. I  am  sure  I  mean  nothing  that  is  irregular.  I  understand 
they  say,  We  only  find  him  guilty  of  publiHhing. 

A  Juror.  Certainly  ;  that  is  all  we  do  find. 

Mr.  Broderick.  They  have  not  found  that  it  is  a  libel  of  and 
concerning  the  King  and  his  Government 

Mr.  Justice  Buller.  If  you  only  attend  to  what  is  said,  there  is 
no  question  or  doubt.  If  you  are  satisfied  whether  the  letter  G 
means  Gentleman,  whether  F  means  Farmer,  the  King  means 
King  of  Great  Britain,  the  Parliament  the  Parliament  of  Great 
Britain — if  they  are  all  satisfied  it  is  so,  is  there  any  other  innuendo 
in  the  -indictment  ? 
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Mr.  Lbycester.  Yes ;  there  is  one  more  u{)on  the  word  votes. 

Mr.  Erskins.  When  the  jary  came  into  court,  they  gave,  in  the 
hearing  of  every  roan  present,  the  very  verdict  that  was  given  in 
the  case  of  the  King  against  Woodfall ;  they  said,  Guilty  of  pub* 
lisiiing  on]y.  Gentlemen,  I  desire  to  know  wliether  you  mean  the 
word  ordy  to  stand  in  your  verdict  ? 

Onb  of  tbe  Juby.  Certainly. 

Another  Juror.  Certainly. 

Mr.  Justice  Buller.  Gentlemen,  if  you  add  the  word  ordy^  it 
vill  be  negativing  the  innuendoes ;  it  will  be  negativing  that  by 
the  word  King,  it  means  King  of  Great  Britain  ;  by  the  word 
Parliament,  Parliament  of  Great  Britain  ;  by  tiie  letter  F,  it 
lueans  Farmer,  and  G  Gentleman  ;  that,  I  understand,  you  do  not 
mean. 

A  Juror.  No. 

Mr.  Erskine.  My  Lord,  I  say  that  will  have  the  effect  of  a 
general  verdict  of  guilty.  I  desire  the  verdict  may  be  recorded. 
I  desire  your  Lordship  sitting  here  as  Judge  to  record  the  verdict 
as  given  by  the  jury.  If  the  jury  depart  from  the  word  only,  they 
alter  their  verdict. 

Mr.  Justice  Buller.  I  will  take  the  verdict  as  they  mean  to 
give  it ;  it  shall  not  be  altered.  Gentlemen,  if  I  understand  you 
right,  your  verdict  is  this :  You  mean  to  say  guilty  of  publishing 
this  libel  ? 

A  JuROB.  No  ;  the  pamphlet.  We  do  not  decide  upon  its  being 
a  libel. 

Mr.  Justice  Buller.  You  say  he  is  guilty  of  publishing  the 
pamphlet,  and  that  the  meaning  of  the  innuendoes  is  as  stated  in 
the  indictaient 

A  Juror.  Certainly. 

Mr.  Erskine.  Is  the  word  only  to  stand  part  of  your  verdict  ? 

A  Juror.  Certainly. 

Mr.  Erskine.  Then  I  insist  it  shall  be  recorded. 

Mr.  Justice  Buller  Then  the  verdict  must  be  misunderstood. 
Let  me  understand  the  jury. 

Mr.  Erskine.  The  jury  do  understand  their  verdict. 

Mr.  Justice  Buller.  Sir,  I  will  not  be  interrupted. 

Mr.  Erskine.  I  stand  here  as  an  advocate  for  a  brother  citizen, 
and  I  desire  that  the  word  ordy  may  be  recorded. 

Mr.  Justice  Buller.  Sit  down,  sir.  Bemember  your  duty,  or 
I  shall  be  obliged  to  proceed  in  another  manner. 

Mr.  Erskine.  Your  Lordship  may  proceed  in  what  manner  you 
think  fit.  I  know  my  duty  as  well  as  your  Lordship  knows  yours. 
I  shall  not  alter  my  conduct. 

Mr.  Justice  Buller.  (Gentlemen,  if  you  say  guilty  of  publishing 
only,  you  negative  the  meaning  of  the  particular  words  I  have 
mentioned. 
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A  JuBOB.  Tlien  we  l)eg  to  go  out 

Mr.  Justice  Bulleb.  If  you  aay  guilty  of  publishing  only,  tlie 
coDsequeuce  is  this,  that  you  negative  the  lueauiog  of  the  different 
words  I  mentioned  to  you.  That  is  the  operation  of  the  word  on/y. 
They  are  endeavouring  to  make  you  give  a  verdict  in  words  differ- 
ent from  what  you  meim. 

A  Juror.  We  should  be  very  glad  to  be  informed  how  it  will 
operate. 

Mr.  Justice  Buller.  If  you  say  nothing  more  but  find  him 
guilty  of  publishing,  and  leave  out  the  word  only^  the  question  of 
law  is  open  upon  the  record,  and  they  may  apply  to  the  Court  of 
King's  Bench,  and  move  in  arrest  of  judgment  there.  If  they  are 
not  satisfied  with  the  opinion  of  that  Court,  either  party  has  a 
right  to  go  to  the  House  of  Lords,  if  you  find  nothing  more  thau 
the  simple  fact ;  but  if  you  add  the  word  (yidy,  you  do  not  find  all 
tlie  facts  ;  you  do  not  find  in  fact  that  the  letter  Gr  means  Gentle- 
man, that  F  means  Farmer,  the  King  the  King  of  Great  Britain, 
and  Parliament  the  Parliament  of  Great  Britain. 

A  Juror.  We  admit  that. 

Mr.  Justice  Buller.  Then  you  must  leave  out  the  word  onZy. 

Mr.  EiiSKiNB.  I  beg  pardon.  I  beg  to  ask  your  Lordship  this 
question  :  Whether,  if  the  jury  find  him  guilty  of  publishing,  leav- 
ing out  the  word  only,  and  if  the  judgment  is  not  arrested  by  the 
Court  of  King's  Bench,  whether  the  sedition  does  not  stand 
recorded  ? 

Mr.  Justice  Buller.  No,  it  does  not,  unless  the  pamphlet  be  a 
libel  in  point  of  law. 

Mr.  Erskine.  True ;  but  can  I  say  that  the  defendant  did  not 
publish  it  seditiously,  if  judgment  is  not  arrested,  but  entered  iu 
the  record  ? 

Mr.  Justice  Buller.  I  say  it  will  not  stand  as  pix>viQg  the  sedi- 
tion. Gentlemen,  I  tell  it  you  as  law,  and  this  is  my  paiticular 
satisfaction,  as  I  told  you  when  summing  up  the  case,  if  in  what 
I  now  say  to  you  I  am  wrong  iu  any  instance,  they  have  a  right  to 
move  for  a  new  trial.  The  law  is  this :  if  you  find  him  guilty  of 
publishing,  without  saying  more,  the  question  whether  libel  or  not 
is  open  for  the  consideration  of  the  Court. 
.  A  Juror.  Tliat  is  what  we  mean. 

Mr.  Justice  Bulucr.  If  you  say  guilty  of  publishing  only,  it  is. 
an  incomplete  verdict,  because  of  the  word  only, 

A  Juror.  We  certainly  mean  to  leave  the  matter  of  libel  to  the 
Court. 

Mr.  Erskine.  Do  you  find  sedition  ? 

A  Juror.  No  ;  not  so.    We  do  not  give  any  verdict  upon  it 

Mr.  Justice  Bulleel  I  speak  from  adjudged  cases  (I  will  take  the 
verdict  when  you  understand  it  yourselves  in  the  words  you  give  it): 
if  you  say,  Guilty  of  publishing  only,  there  must  be  another  trial. 
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A  JuBOB.  We  did  not  aaj  so;  only  guilty  of  publishing. 

Mr.  Erskinb.  Will  your  Lordship  allow  it  to  be  recorded  thus. 
Only  guilty  of  publishing  ? 

Mr.  JuBTiOE  BuLLER.  It  18  misunderstood. 

Mr.  Ebskimb.  The  jury  say.  Only  guilty  of  publishing.  Once 
more,  I  desire  that  that  verdict  may  be  recorded. 

Mr.  JusTice  Buller.  If  you  say,  Only  guilty  of  publishing,  then 
it  is  contrary  to  the  innuendoes ;  if  you  think  the  word  King  means 
the  King  of  Greiit  Britain,  the  word  Parliament  the  Parliament 
of  Great  Britain,  the  G  means  Gentleman,  and  the  F  Farmer, 
you  may  say  this,  Guilty  of  publishing ;  but  whether  a  libel  or  not» 
tlie  jury  do  not  find. 

A  Juror.  Yea 

Mr.  Ersrine.  I  asked  this  question  of  your  LordHhip  in  the 
hearing  of  the  jury,  whether,  u{)on  the  verdict  you  desire  them  to 
find,  the  sedition  which  they  have  not  found  will  not  be  inferred 
by  the  Court  if  judgment  is  not  an*ested  ? 

Mr.  Justice  Buller.  Will  you  attend  ?  Do  you  give  it  in  this 
way,  Guilty  of  the  publication;  but  whether  a  libel  or  not,  you  do 
not  find  ? 

A  Juror.  We  do  not  find  it  a  libel,  my  Lord :  we  do  not  decide 
U{K)n  it. 

Mr.  Erskistb.  They  find  it  no  libel. 

Mr.  Justice  Buller.  You  see  what  is  attempted  to  be  done  ? 

Mr.  Erskine.  There  is  nothing  wrong  attempted  upon  my  part. 
I  ask  this  once  again,  in  the  hearing  of  the  jury,  and  I  desire  an 
answer  from  your  Lordship  as  Judge,  whether  or  no,  when  I  come 
to  move  in  arrest  of  judgment,  and  the  Court  enter  up  judgment, 
and  say  it  is  a  libel,  whether  I  can  afterwards  say,  in  mitigation  of 
punishment,  the  defendant  was  not  guilty  of  publishing  it  with  a 
seditious  intent,  when  he  is  found  guilty  of  publishing  it  in  manner 
and  form  as  stated ;  and  whether  the  jury  are  not  thus  made  to 
find  him  guilty  of  sedition,  when  in  the  same  moment  they  say 
they  did  not  mean  to  do  so.  Gentlemen,  do  you  find  him  guilty 
of  sedition  ? 

A  Juror.  We  do  not,  neither  one  nor  the  other. 

Mr.  Justice  Buller.  Take  the  verdict. 

Associate.  You  say,  Guilty  of  publishing;  but  whether  a  libel 
or  not,  you  do  not  find  ? 

A  Juror.  That  is  not  the  verdict. 

Mr.  Justice  Buller.  You  say.  Guilty  of  publishing ;  but  whether 
ahbel  or  not,  you  do  not  find, — is  that  your  meaning  ? 

A  Juror.  That  is  our  meaning. 

One  of  the  Counsel.  Do  you  leave  the  intention  to  the 
Court  ? 

A  Juror.  Certainly. 

Mr.  CoWFKR.  The  intention  arises  out  of  the  record, 
vou  u  1 
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Mr.  Justice  Buller.  And  noless  it  is  clear  upon  record,  there 
can  be  no  judgment  upon  it 

Mr.  Bearcboft.  You  mean  to  leave  the  law  where  it  is  ? 

A  JcJBOB.  Certainly. 

Mr.  Justice  Buller.  The  first  verdict  was  as  clear  as  could  be  ; 
they  only  wanted  it  to  be  confounded. 

On  the  8th  of  November,  the  second  day  of  the  ensuing  term,  Mr. 
Enkine  moved  the  Court  of  King's  Bench  to  set  aside  the  verdict,  for 
the  nusdirection  of  the  Judge  in  his  charge  to  the  jury,  and  obtained  a 
rale  to  show  cause  why  there  should  not  be  a  new  trial  There  was  no 
shorthand  writer  in  court  except  a  gentleman  employed  by  the  editors 
of  the  Morning  Herald^  from  which  paper  of  the  succeeding  day  the  fol- 
lowing speech  of  Mr.  Erskine  was  taken. 


MR.  ERSKINE'S  SPEECH. 

[Ddmred  in  the  Court  of  King's  Bench,  on  Monday  the  Sth  of  Novemler 
1784,  o»  his  Motion  for  a  new  tiial  in  Defence  of  the  Dean  of 
St.  Asaph.] 

Mr.  Erskine  began  by  stating  to  the  Court  tlie  substance  of 
tiie  indictment  against  tbe  Dean  of  St.  Asaph,  wliicli  charged  tlie 
publication  with  an  intention  to  incite  the  |)eople  to  subvert  tlie 
Grovernment  by  armed  rebellion, — the  mere  evidence  of  the  publica- 
tion of  the  dialogue  v^hich  the  prosecutor  had  relied  on  to  establish 
that  malicious  intention, — and  the  manner  in  which  the  defendant 
had,  by  evidence  of  his  real  motives  for  publishing  it,  as  contained 
in  the  advertisement,  rebutted  the  truth  of  the  epithets  charged  by 
the  indictment. 

He  then  stated  the  substance  of  his  speech  to  the  jury  at  Shrews- 
bury, maintaining  the  legality  of  the  dialogue,  the  right  of  the 
jury  to  consider  that  legality,  the  injustice  of  a  verdict  affixing  the 
epithet  of  guilty  to  a  publication  without  first  considering  whether 
the  thing  published  contained  any  guilt;  and,  above  all,  the  right 
which  the  injury  unquestionably  had  (even  upon  the  authority  of 
those  very  cases  urged  against  his  client)  to  take  the  evidence  in'o 
consideration,  by  which  the  defendant  sought  to  exculpate  himself 
from  the  seditious  intention  charged  by  the  indictment 

He  said  that  the  substance  of  Mr.  Jones's  evidence  was,  tliat  it 
had  been  iJie  intention  of  the  Flintshire  Committee  (0  translate  the 
dialogue  into  Welsh;  that  it  was  delivered  to  him  to  give  to  a  Mr. 
Lloyd  for  that  purpose ;  that  the  Dean  liad  just  then  received  it 
from  Sir  William  Jones,  and  had  not  had  time  to  read  it  before 
he  delivered  it  to  the  witness.  Some  days  after,  Mr.  Jones  wrote  to 
the  Dean,  telling  him  that  he  had  collected  the  opinions  of  some 
gentlemen  that  the  translation  of  it  into  Welsh  might  do 
harm.  The  Dean's  answer  (wno  had  never  then  rkad  the  thing 
himself)  was  this,  "I  am  veiy  much  obliged  to  you  for  what  you 
have  communicated  respecting  the  pamphlet ;  I  should  be  exceed- 
ing soiTy  to  publish  anything  that  should  tend  to  sedition."  Mr. 
Erekine  contended  that  this  was  no  admission  on  the  Dean's  part 
that  he  thought  it  seditious,  for  he  had  never  read  it;  but  that  his 
conduct  showed  that  he  was  not  seditiously  inclined,  since  he 
stopped  the  publication  even  in  compliance  with  the  affected 
acruples  Qf  men  whom  he  found  out,  on  reading  it,  to  be  both 
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wicked  and  ignorant;  aud  the  translation  of  it  into  Welsh  was 
accordingly  dropped. 

Mr  Jones  had  further  said  that  many  persons  afterwards,  and 
particularly  Mr  Fitzmaurice,  made  very  free  with  the  Dean's 
character  for  having  entertained  an  idea  of  translating  it  into 
Welsh.  It  was  publicly  mentioned  at  the  general  meeting  of  the 
county,  and  many  opprobrious  epithets  being  fastened  on  the 
dialogue  itself,  tlie  Dean  said,  ''  I  am  now  cdUed  upon  to  show  that 
it  18  not  seditious,  and  I  read  it  wWi  a  rope  about  my  neck'' 

MR.   ERSKIKE  THBK  SPOKE  AS  FOLLOWS  VEBBATIM. 

My  Lord, — Althougli  this  is  not  the  place  for  any  commentary  on 
the  evidence,  I  cannot  help  remarking  that  this  expression  was 
strong  proof  that  the  Dean  did  not  think  it  seditious;  for  it  is 
absurd  to  suppose  that  a  man,  feeling  hurt  at  the  accusation  of 
sedition,  should  say,  I  am  now  call(Hi  upon  to  show  I  am  not 
seditions,  and  then  proceed  to  read  that  aloud  which  he  fdt  and 
believed  to  contain  sedition.  The  words  which  follow,  "  I  read  it 
with  a  rope  about  my  neck,"  confirm  this  construction.  The 
obvious  sense  of  which  is — I  am  now  called  upon  to  show  that  this 
dialogue  is  not  seditious.  It  has  never  been  read  by  those  who  call 
it  so.  I  will  read  it  in  its  own  vindication,  and  in  mine — "  I  read 
it  with  a  rope  about  my  neck" — tliat  is,  if  it  be  treasonable,  as  is 
asserted,  it  is  a  misdemeanour  to  read  it;  but  I  am  so  convinced 
of  its  innocence,  that  I  read  it  notwithstanding — meo  perundo. 

The  only  part  of  Mr.  Jones's  evidence  which  remains  is  as 
follows: — I  asked  him,  "Did  you  collect  from  what  the  Dean 
said  that  his  opinion  was  that  the  dialogue  was  constitutional  and 
legal  ? "  His  answer  was,  "  Undoubtedly.  The  Dean  said. 
Now  I  have  read  this,  I  do  not  think  it  so  bad  a  thing;  and  I 
think  we  ought  to  publish  it,  in  vindicaiion  of  tlie  commiUee."  The 
question  and  answer  must  be  taken  in  fairness  together.  The 
witness  was  asked  if  he  collected  from  the  Dean  that  he  thought  it 
innocent  and  constitutional,  and  the  first  term  in  the  answer  is 
decisive ;  that  the  witness  did  not  merely  think  it  less  crimincd 
than  it  had  been  Bup{)06ed,  but  perfectly  constitutional;  for  he 
says,  **  Undoubtedly  I  collected  that  he  thought  so."  The  Dean 
said  he  thought  he  ought  to  publish  it  in  vindication  of  the  com- 
mittee, and  it  is  repugnant  to  common  sense  to  believe  that  if  the 
Dean  had  supposed  the  dialogue  in  any  degree  criminal,  he  would 
have  proposed  to  publish  it  himself,  in  vindication  of  a  former 
intention  of  publication  by  the  committee.  It  would  have  been  a 
confirmation,  not  a  refutation,  of  the  charge. 

The  learned  Judge  after  reciting  the  evidence  which  I  have  just 
been  stating  (merely  as  a  matter  of  form,  since  afterwards  it  was 
laid  wholly  out  of  the  question),  began  by  telling  tJbe  jury  that  he 
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vas  Mtonislied  at  a  great  d^il  lie  Imd  heard  from  the  defendant's 
counsel ;  for  that  he  did  not  know  any  one  question  of  law  more 
thoroughly  settled  than  the  doctrine  of  libels,  as  he  proposed  to 
state  it  to  them  :  it  then  became  my  turn  to  be  astonished.  Mr, 
Justice  Buller  then  proceeded  to  state,  that  what  had  fallen  from 
me,  namely,  that  the  jury  had  a  right  to  consider  the  libel,  wob  only 
the  language  of  a  'party  in  this  country ;  hut  that  the  contrary  of 
their  notions  was  so  ^oell  established,  thai;  no  man  who  meant  well 
cofdd  doubt  concerning  it. 

It  appeai-ed  aftei-wards  that  Mr.  Lee  and  myself  were  members 
of  this  party,  though  my  friend  was  charged  with  having  deserted 
his  colours,  as  he  was  the  first  authority  that  was  cited  against  me ; 
and  what  rendered  the  authority  more  curious,  the  learned  Judge 
mentioned  that  he  had  delivered  his  dictum  at  Guildhall  as  couu- 
vel  for  a  plaintiff,  when  these  doctrines  might  have  been  convenient 
for  the  interests  of  his  client,  and  thei*efore  no  evidence  of  his 
opiDiou.  This  quotation,  however,  had  perhaps  more  weight  with 
the  jurj  than  all  that  followed,  and  certainly  the  novelty  of  it 
entitled  it  to  attention. 

I  ho{)e,  liowever,  the  sentiments  imputed  to  my  friend  were  not 
necessary  upon  that  occasion;  if  they  were,  his  client  was  betrayed, 
for  I  was  myself  in  the  cause  allu<Ied  to ;  and  I  take  upon  me  to 
affirm  that  Mr.  Lee  did  not,  directly  or  indirectly,  utter  any  senti- 
ment in  the  most  remote  degi-ee  resembling  that  which  the  learned 
Judge  was  pleased  to  impute  to  him  for  the  supjmrt  of  his  charge. 
This  I  shall  continue  to  affirm,  notwithstanding  the  Judge's  decla- 
ration to  the  contrary,  until  I  am  contradicted  by  Mr.  Lee  himself, 
who  is  here  to  answer  me  if  I  misrepresent  him,  pMr.  Lee  con- 
firmed Mr.  Erskine  by  remaining  silent.] 

The  learned  Judge  then  said  that,  as  to  whether  the  dialogue, 
which  was  the  subject  of  the  prosecution,  wns  criminal  or  innocent, 
lie  should  not  even  hint  an  opinion  ;  for  that  if  Jie  should  declare 
it  to  he  no  libel,  and  the  jury,  adapting  that  opinion,  should  acquit 
the  defendant,  he  should  thereby  deprive  the  prosecutor  of  his  right 
ofcqypeal  upon  the  record,  which  was  one  of  the  dearest  biHhrights 
of  the  subject.  That  the  law  was  equal  as  between  the  prosecutor 
and  defendant,  and  that  there  was  no  difference  between  criminal 
and  civil  cases.  I  am  desirous  not  to  interrupt  the  state  of  the 
trial  by  observations,  but  cannot  help  remarking  that  justice  to  the 
prosecutor  as  standing  exactly  in  equal  scales  with  a  prisoner,  and 
io  the  light  of  an  adverse  party  in  a  civil  suit,  was  the  fii-st  reason 
^ven  by  the  learned  Judge  why  the  juiy  should  at  all  events  find 
the  defendant  guilty,  without  investigating  his  guilt.  This  was 
telling  tiie  jury,  in  the  plainest  terms,  tliat  they  covJd  not  find  a 
general  verdict  in  favour  of  the  defendant  tmthout  an  act  of  injus- 
tice to  the  prosecutor,  who  would  be  shut  out  by  it  from  his  writ  of 
error,  which  he  was  entitled  to  by  law,  and  which  was  the  best 
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birthright  of  the  subject  Ili  was,  therefore,  an  absolute  denial  of 
the  right  of  the  jury,  and  of  the  Judge  also,  as  no  right  can  exist 
which  necessarily  works  a  wrong  iu  the  exercise  of  it  If  the  pro- 
{tecutor  had  by  law  a  right  to  have  the  question  on  the  record,  the 
Judge  and  juiy  were  both  tied  up  at  the  trial :  tlie  one  from  direct- 
ing, and  the  other  from  finding,  a  verdict  which  disappointed  that 
right 

If  the  prosecutor  had  a  right  to  have  the  question  upon  tlie 
record,  for  the  purpose  of  appeal,  by  the  jury's  confining  themselves 
to  the  fact  of  publication,  which  would  leave  that  question  open,  it 
is  impossible  to  say  that  the  jury  had  a  right  likewise  to  judge 
of  the  question  of  libel,  and  to  acquit  the  defendant,  which  would 
deprive  the  prosecutor  of  that  right  There  cannot  be  contradic* 
tory  rights,  the  exercise  of  one  destroying  and  annihilating  the 
other.  I  shall  discuss  this  new  claim  of  the  prosecutor  upon  a 
future  occasion ;  for  the  present,  I  will  ventiu'e  to  say  that  no  man 
has  a  right,  a  pro{)erty,  or  a  beneficial  interest  in  the  punishment 
of  another.  A  prosecution  at  the  instance  of  the  Crown  has  public 
justice  alone,  and  not  private  vengeance,  for  its  object ;  in  prosecu- 
tions for  murder,  and  felonies,  and  most  other  misdemeanours,  the 
]>rosecutor  can  have  no  such  pretence,  since  the  record  does  not 
comprehend  the  offence.  Why  he  should  have  it  iu  the  case  of  a 
libel,  I  would  gladly  be  informed. 

The  learned  Judge  then  stated  your  Lordship's  uniform  practice 
in  trying  libels,  for  eight  and  twenty  years, — the  acquiescence  of 
parties  and  their  counsel,  and  the  ratification  of  the  principle,  by 
a  judgment  of  the  Court  in  the  case  of  the  King  against  Woodfall. 
He  likewise  cited  a  case  which,  he  said,  happened  within  a  year  or 
two  of  the  time  of  the  seven  bishops,  in  which  a  defendant,  indicted 
for  a  seditious  libel,  desired  it  might  be  left  to  the  jury  whether 
the  paper  was  seditious ;  but  that  the  Court  said  the  jury  were  to 
decide  upon  the  fact;  and  that  if  they  found  him  guilty  of  the  fact, 
the  Court  would  afberwards  decide  the  question  of  libel.  The 
learned  Judge  then  cited  the  maxim,  ad  qucesttonem  facti  respofi- 
dent  juratoreSt  ad  qucesttonem  juris  respondent  judices,  and  said 
that  maxim  had  been  confirmed  in  the  sense  he  put  on  it  in  the 
very  case  of  Bushel,  on  which  I  had  relied  so  much  for  the  contrary 
position. 

The  learned  Judge,  after  honouring  some  of  my  arguments  with 
answers,  and  saying  again,  in  stronger  terms  than  before,  that  there 
was  no  difference  between  the  province  of  the  jury  in  civil  and 
criminal  cases,  notwithstanding  the  universality  of  the  general 
issue  instead  of  special  pleadings,  told  the  jury  that  if  they  believed 
that  G  meant  Gentleman,  and  F  m^eant  Farmer,  the  matter  /cw* 
their  consideration  was  reduced  to  the  simple  fact  of  publication. 

The  Court  will  please  to  recollect  that  the  advertisements  ex-* 
plaining  the  Dean's  sentiments  concerning  the  pamphlet,  and  his 
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motiTes  for  the  publication  of  it  in  English,  after  it  had  been  given 
up  in  Welsh,  had  been  read  in  evidence  to  the  jury  ;  that  Mr  Jones 
Iiad  been  likewise  examined  to  the  same  effect,  to  induce  the  juiy 
to  believe  the  advertisement  to  have  been  prefixed  to  it  bond  fde^ 
and  to  have  spoken  the  genuine  sentiments  and  motives  of  the  pub- 
lisher; and  that  several  gentlemen  of  the  first  character  in  the 
Dean's  neighbourhood,  in  Wales,  had  been  called  to  speak  to  his 
general  peaceable  deportment,  in  order  to  strengthen  that  proof, 
and  to  resist  the  assent  of  the  jury  to  the  principal  averment  in  the 
information,  viz.,.  that  Hie  defendant  published,  intending  to  excite 
a  revolution  in  the  Government^  by  armed  rebellion.  Whether  all 
this  evidence,  given  for  the  defendant,  was  adequate  to  its  purpose, 
is  foreign  to  the  present  inquiry.  I  think  it  was.  But  my  objec- 
tion is^  that  no  part  of  it  was  left  to  tlie  consideration  of  the  Jury, 
who  were  the  Judges  of  it.  As  to  the  advertisement,  which  was 
{)art  of  the  pamphlet  itself,  the  learned  Judge  never  even  named 
it,  but  as  part  of  the  prosecutor's  proof  of  the  publication,  though 
I  had  read  it  to  the  jury,  and  insisted  upon  it  as  sufiScient  proof  of 
the  defendant's  intention,  and  had  called  Mr.  Jones  to  confirm  the 
construction  I  put  upon  it. 

As  to  Mr.  Jones's  testimony,  Mr.  Justice  Buller  said,  "  Whether 
his  evidence  will  or  will  not. operate  in  mitigation  of  punishment, 
is  not  a  question  for  me  to  give  an  opinion  upon."  And  he  further 
declared  that  if  the  jury  were  satisfied  as  to  the  fact  of  the  publica- 
tion, tliey  were  bound  to  find  the  defendant  guilty.  As  to  the 
evidence  of  character,  it  was  disposed  of  in  the  same  manner.  Mr. 
Justice  Buller  said,  *'  As  to  the  several  witnesses  who  have  been 
called  Jto  give  Mr.  Shipley  the  character  of  a  quiet  and  peaceable 
man,  not  disposed  to  stir  up  sedition,  thai  cannot  govern  the  present 
question  :  for  the  question  you  are  to  decide  on  is,  Whether  he  be, 
or  be  not,  guilty  of  publishing  this  pamphlet  f  " 

This  charge,  therefore,  contained  an  express  exclusion  of  the 
right  of  the  JU17  to  consider  the  evidence  offered  by  the  defendant, 
to  rebut  the  infjerenceof  sedition  arising  from  the  act  of  publication. 

The  learned  Judge  repeated  the  same  doctrine  at  the  end  of  his 
charge,  entirely  removing  from  the  jury  the  consideration  of  the 
whole  of  the  defendant's  evidence,  and  concluded  by  telling  them, 
"  That  if  they  were  satisfied  as  to  the  truth  of  the  innuendoes  and  the 
fact  of  publication,  they  wereBOU^D  to  find  the  defendant  guilty'* 
The  jury  retired  to  consider  of  this  charge,  and  brought  in  a  ver- 
dicty  *'  Guilty  of  publishing  only."  The  learned  Judge  refused  to 
record  it,  and  I  am  ready  to  admit  that  it  was  an  imperfect  verdict. 
He  was  not  bound  to  receive  it ;  but  when  he  saw  the  jury  had  no 
doubt  of  the  truth  of  the  innuendoes,  and  that  therefore  the  word 
ONLY  could  not  apply  to  a  negation  of  them,  he  should  have  asked 
them  whether  they  believed  the  defendant's  witnesses,  and  meant 
to  n^ative  the  seditious  pur{K>se.    It  was  the  more  his  duty  to 
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Iia^e  asked  that  question,  as  sereral  of  tlie  jury  themselves  said 
that  they  gave  no  opinion  concerning  seditions  intention — ^  de- 
claration  decisive  in  the  defendant's  favour,  who  had  gone  into 
evidence  to  rebut  the  cliarge  of  intention,  and  of  which  the  Judge, 
who,  in  the  humane  theory  of  the  English  hiw,  ought  to  be  counsel 
for  the  prisoner,  shouhl  at  the  least  have  taken  care  to  obtain  an 
explanation  from  the  jury,  by  asking  them  what  their  opinion  was, 
instead  of  arguing  upon  the  principle  of  his  own  charge,  what  it 
necessarily  must  be,  if  the  innuendoes  were  believed — a  position 
which  gave  the  go-by  to  the  difficulties  of  the  jury.  Their  intention 
to  exclude  the  seditious  purpose  was  palpable  ;  and  under  such  cir- 
cumstances, the  excellent  remark  of  the  great  Mr.  Justice  Foster 
never  should  be  forgotten :  "  When  the  rigour  of  the  law  borderel  h 
upon  injustice,  mercy  ought  to  interi)ose  in  the  administration.  It 
is  not  the  part  of  judges  to  be  perpetually  hunting  after  forfeitures, 
while  the  heart  is  free  from  guilt.  Tiiey  are  the  ministers  of  the 
Crown  aptK)inted  for  the  ends  of  pnblic  justice,  and  ought  to  have 
written  upon  their  hearts  the  obligation  which  His  Majesty  is  under, 
to  cause  law  and  justice  in  mercy  to  be  executed  in  all  his  judi^- 
ments."  This  solemn  obligation  is  no  doubt  written  upon  the 
hearts  of  all  the  judges;  but  it  is  unfortunate  when  it  happens 
to  be  written  in  so  illegible  a  hand  that  a  jury  cannot  possibly 
read  it 

To  every  part  of  the  learned  Judge's  directions  I  have  objections 
which  appear  to  me  to  be  weighty.  I  will  state  them  distinctly 
and  in  their  order  as  shortly  or  as  much  at  large  as  the  Court  shall 
require  of  me. 

The  first  proposition  which  I  mean  to  maintain  as  a  foundation 
for  a  new  trial  is  this : 

That  when  a  bill  of  indictment  is  found  or  an  information  filed, 
charging  any  crime  or  misdemeanour  known  to  the  law  of  England, 
and  the  party  accused  puts  himself  upon  the  country  by  pleading 
the  general  issue,  Not  guilty,  the  jury  are  gbnsrallt  charged  with 
his  deliverance  from  that  crimb,  and  not  specially*  from  the  fact 
or  facts  in  the  commission  of  which  the  indictment  or  information 
charges  the  crime  to  consist,  much  less  from  any  single  fact  to  the 
exclusion  of  others  charged  upon  the  same  record. 

Secondly,  I  mean  to  maintain  that  no  act,  which  the  law  in  its 
general  theory  holds  to  be  criminal,  constitutes  in  itself  a  crime 
abstracted  from  the  mischievous  intention  of  the  actor ;  and  that 
the  intention,  even  where  it  becomes  a  simple  inference  of  reason 
from  a  fact  or  facts  established,  may,  and  ought  to  be,  collected  by 
the  juiy  with  the  Judge's  assistance;  because  the  act  charged, 
though  established  as  a  fact  in  a  trial  on  the  general  issue,  does 
not  necessarily  and  unavoidably  establish  the  criminal  intention 
by  any  abstract  conclusion  of  law  ;  the  establishment  of  the  fact 
being  still  no  more  than  evidenice  of  the  crime,  but  not  the  crime 
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ITSJSLF,  unless  the.  jnrj  render  it  so  tliemselves  by  referring  it 
voluntarily  to  the  Oonrt  by  special  verdict. 

I  wish  to  explain  this  proposition. 

When  a  jury  can  discover  no  other  reasonable  foundation  for 
judging  of  the  intention  than  the  inference  from  the  act  charged, 
and  doubting  what  that  inference  onght  to  be  in  law,  refer  it  to 
the  Court  by  special  verdict,  the  intention  becomes  by  that  infer- 
ence a  question  of  law ;  but  it  only  becomes  so  by  this  voluntary 
declaration  of  the  jury,  that  they  mean  the  party  accused  shall 
Ktand  or  fall  by  the  abstract  legal  conclusion  from  the  act  charged^ 
not  being  able  to  decipher  his  purpose  by  any  other  medium. 

But  this  discretionary  reference  to  the  Court  upon  particular 
occasions,  which  may  render  it  wise  and  expedient,  does  not 
abridge  or  contract  the  power  or  the  duty  of  a  jury^  under  other 
circumstances,  to  withhold  their  consent  from  the  intention  being 
taken  as  a  legal  consequence  of  the  act ;  even  when  they  have  hail 
no  evidence  capable  of  being  stated  on  the  face  of  a  s|)ecial  verdict, 
they  may  still  find  a  general  verdict,  fotmded  on  their  judgment  of 
the  crime,  and  the  intention  of  the  party  accused  of  it. 

When  I  say  that  the  jury  hat  consider  the  crime  and  the 
intention,  I  desire  to  be  understood  to  mean,  not  merely  that  they 
have  the  power  to  do  it  without  control  or  punishment,  and  with- 
out  the  possibility  of  their  acquittal  being  disannulled  by  any  other 
authority  (for  that  no  man  can  deny) ;  but  I  mean  that  they  have 
a  constitutional  legal  bight  to  do  so, — a  right,  in  many  cases, 
proper  to  be  exercised,  and  intended  by  the  wise  founders  of  the 
English  government  to  be  a  protection  to  the  lives  and  lil)ertie8  of 
Englishmen  against  the  encroachments  and  perveraions  of  authority 
in  the  liands  of  fixed  magistrates. 

The  establishment  of  both  or  either  of  these  two  propositions 
must  entitle  me  to  a  new  trial;  for  if  the  jury,  on  the  general 
issue,  had  a  strictly  legal  jurisdiction  to  judge  of  the  libellous 
imture  or  seditious  tendency  of  the  paper  (taking  that  nature  or 
tendency  to  be  law  or  fact),  then  the  Judge's  direction  is  evidently 
unwarrantable.  If  he  had  said,  As  lil)el  or  no  libel  requires  a  legal 
apprehension  of  the  subject,  it  is  my  duty  to  give  you  my  opinion  ; 
and  had  then  said,  I  think  it  is  a  libel,  and  had  left  the  jury  to 
find  it  one  under  his  directions,  or  otherwise,  at  their  discretion, 
and  bad  at  the  same  time  told  them  that  the  criminal  intention 
was  an  inference  from  the  publication  of  the  libel  which  it  was 
their  duty  to  make,— or  if,  admitting  their  right  in  general^  he 
had  advised  a  special  verdict  in  the  pofriicular  instance,  I  should 
have  sUmmI  in  a  very  different  situation  ;  but  he  told  the  jury  (I 
take  the  general  result  of  his  whole  charge)  that  they  had  no  jurin- 
diction  to  consider  of  the  libel  or  of  the  intention,  both  being 
beyond  the  compass  of  their  oath. 

Mr.  Bearcrofl's  position  was  very  different.    He  addressed  the 
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jury  with  tlie  hooest  candour  of  a  judge  without  departing  from 
tlie  proper  zeal  of  au  advocate.  He  said  to  the  jury — I  cannot 
honour  him  more  than  hy  repeating  his  words ;  they  will  long  he 
remembered  by  those  who  respect  Mm  and  love  the  constitution : — 

"There  is  no  law  in  this  country/'  said  Mr.  Bearcroft  (thank 
God,  there  is  not ;  for  it  would  not  be  a  free  constitution  if  there 
were),  *'  that  prevents  a  jury,  if  they  choose  it,  from  finding  a  general 
verdict;  I  admit  it;  I  rejoice  in  it;  I  admire  and  reverence  the 
principle  as  the  pallndium  of  the  constitution.  But  does  it  follow; 
becHUse  a  jury  may  do  this,  that  they  must  do  it-— that  they  ought 
to  do  it  ?  "  He  then  took  notice  of  the  case  of  the  seven  bishops, 
and  honoured  the  jury  for  exercising  this  right  on  that  occasion. 

Mr.  Bearcroffs  position  is  therefore  manly  and  intelligible.  It 
is  simply  this :  It  is  the  excellence  of  the  English  constitution  that 
you  may  exert  this  power  when  you  think  the  season  warrants  the 
exercise  of  it.  The  case  of  the  seven  bishops  was  such  a  season  ; 
this  is  not. 

But  Mr.  Justice  BuUer  did  by  no  means  ratify  this  doctrine.  It 
is  surely  not  too  much  to  expect  that  the  Judge,  who  is  supposed 
to  be  counsel  for  the  prisoner,  should  keep  within  the  bounds  of 
the  counsel  for  the  Crown,  wlien  a  Crown  prosecution  is  in  such 
hands  as  Mr.  Bearcroft's.  The  learned  Judge,  however,  told  the 
jury  from  his  own  authority,  and  supported  it  with  much  history 
nnd  observation,  and  many  quotations,  that  they  had  nothing  to  do 
at  all  with  those  questions,  their  jurisdiction  over  which  Mr.  Bear- 
croft had  rejoiced  in  as  the  palladium  of  the  constitution.  He  did 
not  tell  them  this  by  way  of  advice,  as  applied  to  the  particular 
case  before  them  ;  he  did  not  (admitting  their  right)  advise  them 
to  forbear  the  exercise  of  it  in  the  particular  instance.  No ! 
the  learned  Judge  fastened  a  universal  abstract  limitation  on 
the  province  of  the  jury  to  judge  of  the  crime,  or  the  criminal 
puriiose  of  the  defendant  His  whole  speech  laid  down  this  linii- 
t4iti<m  UNIVERSALLY,  and  was  so  understood  by  the  jury ;  he  told 
them  these  questions  were  beyond  the  compass  of  tlieir  oaths, 
which  was  confined  to  the  decision  of  the  fact ;  and  he  drove  them 
from  the  law  by  the  terrors  of  conscience.     The  conclusion  is  short. 

If  the  jury  have  no  jurisdiction,  by  the  law  of  England,  to 
examine  the  question  of  libel,  and  the  criminality  or  innocence  of 
the  intention  of  the  publisher,  then  the  Judge's  charge  was  right ; 
but  if  they  have  jurisdiction,  and  if  their  having  it  be  the  palla- 
dium of  the  Government,  it  must  be  wrong.  For  how,  in  common 
sense,  can  that  power  in  a  jury  be  called  the  palladium  of  the  con- 
stitution which  can  never  be  exerted  but  by  a  breach  of  those  rules 
of  law  which  the  same  constitution  has  established  for  their 
government  ? 

If  in  no  case  a  jury  can  entertain  such  a  question  without  step- 
ping beyond  their  duty,  it  is  an  affront  to  human  reason  to  say 
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iJiat  the  safety  of  the  Government  depends  on  men's  violating  their 
ofiths  in  the  administration  of  justice.  If  the  jury  liave  that  right, 
there  is  no  difference  between  restricting  the  exercise  of  it  by  the 
terrors  of  imprisonment,  or  the  terrors  of  conscience.  If  there  be 
nny  difference,  the  second  is  the  most  dangerous ;  an  upright 
juryman,  like  Bushel,  would  despise  the  first,  but  his  very  honesty 
would  render  him  the  dupe  of  the  last 

The  two  former  pro{)08itions  on  which  my  motion  is  founded 
applying  to  all  criminal  cases,  and  a  distinction  having  always 
been  taken  between  libels  and  other  crimes  by  those  who  support 
the  doctrines  I  am  combating,  I  mean  therefore  to  maintain  that 
an  indictment  for  a  libel,  even  where  the  slander  of  an  individual  is 
the  object  of  it  (which  is  capable  of  being  measured  by  precedents 
of  justice),  forms  no  exception  to  the  jurisdiction  or  duties  of  juries, 
or  the  practice  of  judges  in  other  criminal  cases, — that  the  ai^u- 
ment  for  the  difference,  viz.,  because  the  whole  crime  always 
appears  upon  the  record,  is  false  in  fact,  and,  even  if  true,  would 
form  no  solid  or  substantial  difference  in  law. 

I  said  that  the  record  does  not  always  contain  sufficient  for  the 
Coui*t  to  judge  of  a  libel.  The  Crown  may  indict  part  of  a  publi- 
cation, and  omit  the  rest,  which  would  have  explained  the  author  s 
meaning,  and  rendered  it  harmless.  It  has  done  so  here ;  the 
atlvertisement  is  part  of  the  publication,  but  no  part  of  the  record. 

The  famous  case  put  by  Algernon  Sydney  is  the  best  illustration 
that  can  possibly  be  put. 

Suppose  a  bookseller,  having  published  the  Bible,  was  indicted 
in  these  words,  "  That  intending  to  promote  atheism  and  irreligion, 
he  had  blasphemously  printed  and  published  the  following  false 
and  profane  libel — There  is  no  God."  The  learned  Judge  said 
that  a  person  unjustly  accused  of  publishing  a  libel  might  always 
demur  to  the  indictment.  This  is  an  instance  to  the  contrary; 
on  the  face  of  such  a  record,  by  which  the  demurrer  can  alone  be 
determined,  it  contains  a  complete  criminal  charge.  The  de- 
fendant, therefore,  would  plead  not  guilty,  and  go  down  to  trial, 
when  the  prosecutor  of  course  could  only  produce  the  Bible  to 
support  the  charge,  by  which  it  would  api)ear  to  be  only  a  verse  in 
the  Proverbs  of  Solomon,  viz.,  "  The  fool  has  said  in  his  heart, 
There  is  no  God,"  and  that  the  context  had  been  omitted  to  con- 
stitute the  libel.  The  jury,  shocked  at  the  imposition,  would  only 
wait  the  judge's  direction  to  acquit ;  but,  consistently  with  the 
principles  which  have  governed  in  the  Dean  of  St.  Asaph's  trial,  how 
could  he  be  acquitted  ?  The  Judge  must  say,  You  have  nothing 
to  do  but  with  the  fact  that  the  defendant  published  the  words 
laid  in  the  information. 

But,  says  the  adversary,  the  distinction  is  obvious ;  reading  the 
sacred  context  to  the  jury  would  enable  them  to  negative  the 
innuendoes  which  are  within  their  province  to  reject,  and  which^ 
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being  rejected,  would  destroy  the  cbai^e.  The  answer  is  obvlons. 
Sach  au  indictment  would  contain  no  innuendo  on  which  a  nega- 
tive could  be  put ;  for  if  the  record  charged  that  the  defendant 
blasphemously  published  that  there  was  no  Grod,  it  would  require 
no  innuendo  to  explain  it. 

Driven  from  that  argument,  the  adversary  must  say  that  the 
jury  by  the  context  would  be  enabled  to  negative  the  epithets 
contained  in  the  introduction,  and  could  hever  pronounce  it  to  be 
blasphemous.  But  the  answer  to  that  is  equally  conclusive ;  for 
it  was  said,  in  the  case  of  the  King  against  Woodfall,  that  these 
epithets  were  mere  formal  inferences  of  law,  from  the  fact  of  pub- 
lishing that  which  on  tiie  record  was  a  libel. 

When  the  defendant  was  convicted,  it  could  not  appear  to  the 
Court  that  the  defendant  only  published  the  Bible.  The  Court 
could  not  look  off  the  record,  which  says  that  the  defendant 
blasphemously  published  that  there  was  no  God.  The  Judge, 
nmintaining  these  doctrines,  would  not,  however,  forget  the  respect 
due  to  the  rdigion  of  his  country,  though  the  law  of  it  had  escaped 
liim.  He  would  tell  the  jury  tliat  it  should  be  remembered  iu 
mitigation  of  punishment,  and  the  honest  bookseller  of  Pater- 
noster Row,  when  he  came  up  in  custody  to  receive  judgment, 
would  be  let  off  for  a  small  fine,  upon  the  Judge's  rejiort  that  he 
had  only  published  a  new  copy  of  the  Bible;  but  not  till  he  had 
been  a  month  in  the  King's  Bench  Prison,  while  this  knotty  point 
of  divinity  was  in  dihcussion.  This  case  has  stood  invulnerable 
for  above  one  hundred  years,  and  it  remains  still  for  Mr.  Bearcroft 
to  answer. 

I  said,  in  opening  this  proposition,  that  even  if  it  were  true  that 
the  record  did  contain  the  whole  clmrge,  it  would  form  no  sub- 
stantial difference  in  law ;  and  I  said  so,  because,  if  the  position  bo 
that  the  Court  is  always  to  judge  of  the  law,  when  it  can  be  made 
to  see  it  upon  the  record,  no  case  can  occur  in  which  there  could 
be  a  general  verdict,  since  the  law  might  be  always  separated 
from  the  facts  by  finding  the  latter  specially,  and  referring  them 
to  the  judgment  of  the  Court.  By  this  mode  of  proceeding,  the 
crime  would  be  equally  patent  u{X)n  the  record  as  by  indict- 
ment ;  and  if  it  be  patent  there,  it  matters  not  whether  it  appears 
on  the  front  or  the  back  of  the  parchment;  on  the  first  by  the 
indictment,  or  on  the  last  by  the  postea. 

People  who  seek  to  maiiiUiin  this  doctrine  do  not  surely  see  to 
what  length  it  would  go ;  for  if  it  can  be  maintained  that  wher- 
ever, as  in  the  case  of  a  libel,  the  crime  appears  upon  the  record, 
the  Court  alone,  and  not  the  jury,  ought  to  judge,  it  must  follow, 
that  where  a  writing  is  laid  as  an  overt  act  of  high  treason  (which 
it  may  be  when  coupled  with  publication),  the  jury  might  be  tied 
down  to  find  the  fact,  and  the  judges  of  the  Crown  might  make 
state  criminals  at  their  discretion,  by  finding  the  law. 
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The  answer  in  these  mild  and  independent  days  of  judicature  is 
tLis  (Mr  Bearcroft,  indeed,  gave  it  at  the  trial) :  Why  may  not 
judges  be  trusted  with  our  liberties  and  lives^  wlio  determine 
upon  our  property  and  everything  that  is  dear  to  us? 

The  observalion  was  plausible  for  the  moment,  and  suited  to  his 
situation,  but  he  is  too  wise  a  man  to  subscribe  to  it.  Where  is 
the  analogy  between  ordinary  civil  trials  between  man  and  man, 
where  judges  can  rarely  have  an  interest,  and  great  state  prose- 
cutions, where  power  and  freedom  are  weighing  against  each 
other,  the  balance  being  suspended  by  the  servants  of  the  executive 
magistrate  ?  If  any  man  can  be  so  lost  to  reason  as  to  be  a  sceptic 
on  such  a  subject,  I  can  furnish  him  with  a  cure  from  an  instance 
directly  in  point  Let  him  turn  to  the  199th  page  of  the  celebrated 
Faster,  to  the  melancholy  account  of  Peachum's  indictment  for 
trea^Bon  for  a  manuscript  sermon  found  in  his  closet,  never  pub- 
lished, reflecting  on  King  James  I/s  government.  The  case  was 
too  weak  to  trust  without  managenient  even  by  the  sovereign  to 
the  judges  of  those  days ;  it  was  necessary  first  to  sound  them ; 
and  the  great  (but  on  tJiat  occasion  the  contemptible)  Lord  Bacon  * 
was  fixed  on  for  the  instrument;  and  his  letter  to  the  King 
remains  recorded  in  history,  where,  after  telling  him  his  successful 
practice  on  the  puisne  judges,  he  says  that  when  in  some  dark 
manner  be  has  hinted  this  success  to  Lord  Coke,  he  will  not 
choose  to  remain  singular. 

When  it  is  remembered  what  comprehensive  talents  and 
splendid  qualifications  Lord  Bacon  was  gifted  with,  it  is  no 
indecency  to  say  that  all  judges  ought  to  dread  a  trust  which  tlie 
constitution  never  gave  them,  and  which  hunian  nature  has  not 
always  enabled  ihe  greatest  men  to  fulfil. 

If  the  Court  shall  grant  me  a  rule,  I  mean  to  contend,  fourthly, 
tliat  a  seditious  libel  contains  no  question  of  law ;  but  supposing  the 
Court  should  deny  the  l^ality  of  all  these  propositions,  or  admit- 
ting their  legality,  resist  the  conclusion  I  have  drawn  from  them, 
tlien  the  last  proposition  in  which  I  am  sup{)orted,  even  by  all  those 
authorities  on  which  the  learned  Judge  relies  for  the  doctrines 
contained  in  this  charge  is  this  : — 

PROPOSITION  V. 

That  in  all  cases  where  the  mischievous  intention  (which  is 
agreed  to  be  the  essence  of  the  crime)  cannot  be  collected  by  simple 
inference  from  the  fact  charged,  becau8e  the  defendant  goes  into 
evidence  to  rebut  such  inference,  the  intention  becomes  then  a  pure 
unmixed  question  of  fact,  for  the  consideration  of  the  jury. 

I  said  the  authorities  of  the  King  against  Woodfall  and  Almon 
were  with  ma  In  the  case  of  Bex  against  Woodfall,  5th  Burrow, 
liord  Mansfield  expressed  himself  thus :  ''  Where  an  act  in  itself  in- 
different becomes  criminal,  when  done  with  a  particidar  intent,  there 
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the  intent  must  1)e  proved  and  found.  But  where  the  net  is  itself 
unlawful,  as  in  the  case  of  a  libel,  the  proof  of  justification  or 
excuse  lies  on  the  defendant ;  and  in  failure  thereof,  thelaw  implies 
a  criminal  intent"  Most  luminously  expressed  to  convey  this  senti- 
ment, viz.,  That  when  a  man  publishes  a  libel,  and  has  nothing 
to  say  for  himself, — no  explanation  or  exculpation, — a  criminal 
intention  need  not  be  ])roved  :  it  is  an  inference  of  common  sense, 
not  of  law.  But  the  publication  of  a  libel  does  not  exclusively  show 
criminal  intent,  but  is  only  an  implication  of  law,  in  faihire  of  the 
defendant's  proof.  Lord  Mansfield  immediately  afterwards  in  the 
same  case  explains  this  further :  *'  There  may  be  cases  where  the 
publication  may  be  justified  or  excused  as  lawful  or  innocent  ; 

FOR  NO  ACT  WHICH  IS  NOT  CRIMINAL,   thougJl  the  paper  BE  A  LIBEL, 

can  amount  to  such  a  publication  of  which  a  defendant  ouofht 
to  be  found  guilty."  But  no  question  of  that  kind  arose  at  the  trial 
{i.e.,  trial  of  Woodfall).  Why  ? — Lord  Mansfield  immediately 
says  why.  "  Because  the  defendant  called  no  witnesses  ;  "  expressly 
saying  that  the  publication  of  a  libel  is  not  in  itself  a  crime,  unlens 
the  intent  be  criminal ;  and  that  it  is  not  merely  in  mitigation  of 
punishment,  but  that  such  a  publication  does  not  warrant  a  verdict 
of  guilty,  if  the  seditious  intention  be  rebutted  by  evidence. 

In  the  case  of  the  King  against  Almon,  a  magazine  containin<r 
one  of  Junius's  letters  was  sold  at  Almon's  shop ;  there  was  proof  of 
that  sale  at  the  trial.  Mr  Almon  called  no  witnesses,  and  was  found 
guilty.  To  found  a  motion  for  a  new  trial,  an  affidavit  was  offered 
from  Mr  Almon,  that  he  was  not  privy  to  the  sale,  nor  knew  that 
his  name  was  inserted  as  a  publisher,  and  that  this  practice  of 
booksellers  being  inserted  as  publishers  by  their  correspondents 
without  notice  was  common  in  the  trade. 

Lord  Mansfield  said,  "  Sale  of  a  book  in  a  bookseller's  shop 
is  prima  facie  evidence  of  publication  by  the  master,  and  the 
publication  of  a  libel  is  prima  facie  evidence  of  criminal  intent : 
it  stands  good  till  answered  by  the  defendant:  it  must  stand  till 
contradicted  or  explained ;  and  if  not  contradicted,  explained,  or 
exculpated,  becomes  tantamount  to  conclusive  when  the  defendant 
calls  no  witnesses'' 

Mr  Justice  Aston  said,  ^*  Pi'imd  facie  evidence  not  answered  is 
sufficient  to  ground  a  verdict  upon  ;  if  the  defendant  had  a  sufficient 
excuse,  he  might  have  proved  it  at  the  trial :  his  having  neglected 
it  where  there  was  no  surprise  is  no  ground  for  a  new  one."  Mr. 
Justice  Willes  and  Mr.  Justice  Ashhurst  agreed  upon  those  express 
principles. 

These  cases  declare  the  law  beyond  all  controversy  to  be,  that 
publication,  even  of  a  libel,  is  no  conclusive  proof  of  guilt,  but  only 
prima  facie  evidence  of  it  .till  answered ;  and  that  if  the  defendant 
can  show  that  his  intention  was  not  criminal,  he  completely  rebuts 
the  inference  arising  from  the  publication,  because,  though  it  remains 
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true  that  he  published,  yet  it  is,  according:  to  Lord  Mansfield's  ex- 
press words,  not  such  a  publication  of  which  a  defendant  ought  to 
\iQ  found  guilty.  Apply  Mr.  Justice  Buller's  summing  up  to  this 
law,  and  it  does  not  require  even  a  legal  apprehension  to  distinguish 
the  repugnancy. 

The  advertisement  was  proved  to  convince  the  jury  of  the  Dean's 
motive  for  publishing ;  Mr.  Jones's  testimony  went  strongly  to  aid 
it ;  and  the  evidence  to  character,  though  not  sufficient  in  itself, 
was  admissible  to  be  thrown  into  the  scale.  But  not  only  no  part 
of  this  was  left  to  the  jury,  hut  tlie  whole  of  it  was  expressly  removed 
from  their  consideration;  although,  in  the  cases  of  Woodfall  and 
Almon,  it  was  as  expressly  laid  down  to  be  within  their  cognisance, 
and  a  complete  answer  to  the  charge,  if  satisfactory  to  the  minds  of 
the  jurors. 

In  support  of  the  learned  Judge's  charge,  there  can  be  therefore 
but  two  arguments : —  either  that  the  defendant's  evidence,  namely, 
the  advertisement, — Mr.  Jones's  evidence  in  confirmation  of  its 
having  been  published  bond  fide  ; — and  the  evidence  to  character 
to  strengthen  that  construction,  were  not  sufficient  proof  that  the 
Dean  believed  the  publication  meritorious,  and  published  it  iii 
vindication  of  his  honest  intentions ; — or  else  that,  even  admitting 
it  to  establish  that  fact,  it  did  not  amount  to  such  an  exculpation 
as  to  be  evidence  on  not  guilty,  so  as  to  warrant  a  verdict.  I  give 
the  learned  Judge  his  choice  of  the  alternative. 

As  to  the  first,  viz.,  Whether  it  showed  Jionest  intention  in 
point  of  fact;  that  surely  was  a  question  for  the  jury.  If  the 
learned  Judge  had  thought  it  was  not  sufficient  evidence  to  warrant 
the  jury's  believing  that  the  Dean's  motives  were  such  as  he  had 
declared  them,  he  should  have  given  his  opinion  of  it  as  a  point  of 
evidence,  and  left  it  there.  I  cannot  condescend  to  go  further  ;  it 
would  be  ridiculous  to  argue  a  self-evident  proposition. 

As  to  the  second,  That  even  if  the  jury  had  believed  from  the 
evidence  that  the  Dean's  intention  was  wholly  innocent,  it  did  not 
amount  to  an  excuse,  and  therefore  should  not  have  been  left 
to  them.  Does  the  learned  Judge  mean  to  say,  that  if  the  jury 
had  declared,  "  We  find  that  the  Dean  published  this  pamphlet, 
whether  a  libel  or  not  we  do  not  find  ;  and  we  find  further,  that 
believing  it  in  his  conscience  to  be  meritorious  and  innocent,  he, 
hand  fide,  published  it  with  the  prefixed  advertisement,  as  a  vindi- 
cation of  his  character  from  the  seditious  intentions,  and  not  to 
excite  sedition,"— does  the  Judge  mean  to  say,  that  on  such  a 
Rpecial  verdict  he  could  have  pronounced  a  criminal  judgment  ? 
If,  on  making  the  report,  he  says  yes,  I  shall  have  leave  to  argue  it. 

If  he  says  no,  then  why  was  the  consideration  of  that  evidence, 
hy  which  those  facts  might  have  been  found,  withdrawn  from  the 
jury,  even  after  they  had  brought  in  a  verdict,  Guilty  of  publishing 
ONLY,  which,  ill  the  case  of  the  King  against  Woodfall,  was  only  said 
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not  to  negative  the  criminal  intention,  because  that  defendant  bad 
called  no  witnesses  ?  Why  did  he  confine  bis  inquiries  to  the  innuen- 
does? and  finding  tbe  jury  agreed  ui)on  them,  why  did  be  declare 
them  to  be  bound  to  affix  tbe  epithet  of  guilty  without  asking  them  if 
tbey  believed  the  defendant's  evidence  to  rebut  the  criminal  infer- 
ence ?  Some  of  the  jury  meant  to  negative  the  criminal  inference, 
by  adding  the  word  iynly,  and  all  would  have  done  it,  if  tbey  bad 
thought  themselves  at  liberty  to  enter  u|)on  the  evidence  of  tbe 
advertisement  BvJt  they  were  told  expresdy  that  they  had  notliing 
to  do  with  the  consideration  of  t/iat  evidence,  which,  if  believed, 
would  have  warranted  that  verdict.  The  conclusion  is  evident ; — 
if  tbey  bad  a  right  to  consider  it,  and  their  consideration  might 
have  produced  such  a  verdict,  and  if  such  a  verdict  would  have 
been  an  acquittal,  it  must  be  a  misdirection. 

It  seems  to  me,  therefore,  that  to  support  tbe  learned  Judge's 
directions,  tbe  very  cases  relied  on  in  support  of  them  must  be 
abandoned ;  since,  even  upon  their  authority,  the  criminal  inten- 
tion, though  a  legal  inference  from  tbe  fact  of  publishing,  in  the 
absence  of  proof  from  the  defendant,  becomes  a  question  of  fact, 
when  he  offers  proof  in  exculpation  to  the  jury  ; — the  foundation 
of  my  motion,  therefore,  i^  clear. 

I  first  deny  the  authority  of  these  modern  cases,  and  rely  upon 
the  rights  of  juries,  as  established  by  the  ancient  law  and  custom 
of  England,  and  hold  that  the  Judge  s  charge  confines  that  right 
and  its  exercise,  though  not  tiie  power  in  the  jury  to  find  a  general 
verdict  of  acquittal. 

I  assert  further,  that,  whatever  were  the  Judge  s  intentions,  the 
jury  could  not  but  collect  that  restriction  from  his  charge ; — that 
all  free  agency  was  therefore  destroyed  in  them,  from  respect  to 
authority,  in  op)X)sition  to  reason, — and  tliat,  therefore,  the  defen- 
dant has  had  no  trial  which  this  Court  can  possibly  sanction  by 
sup{)orling  the  verdict.  But  if  the  Court  should  be  resolved  to 
support  its  own  late  determinations,  I  must  content  myself  even 
with  tJmr  protection  ;  tbey  are  certainly  not  the  shield  with  which, 
in  a  contest  for  freedom,  I  should  wish  to  combat,  but  they  are 
sufficient  for  my  protection  :  it  is  impossible  to  reconcile  the  learned 
Judge's  directions  with  any  of  them. 

My  Lord,  I  shall  detain  the  Court  no  longer  at  present  The 
people  of  England  are  deeply  interested  in  this  great  question ;  and 
though  they  are  not  insensible  to  that  interest  yet  they  do  not  feel 
it  in  its  real  extent  The  dangerous  consequences  of  the  doctrines 
established  on  the  subject  of  libel  are  obscured  from  the  eyes  of 
many,  from  their  not  feeling  the  immediate  effects  of  them  in  daily 
oppression  and  injustica  But  that  security  is  temporary  and 
fallacious ;  it  depends  upon  the  convenience  of  Government  for  the 
time  being,  which  may  not  be  interested  in  the  sacrifice  of  indi- 
viduals, and  in  the  temper  of  the  magistrate  who  administers  the 
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eriminal  law,  an  the  head  of  this  court  I  am  one  of  those  who 
could  almost  lull  myself  by  these  reflections  from  t\\e  apprehension 
of  immediate  mischief,  even  from  the  law  of  libel  laid  down  by  your 
Lordship,  if  Ton  were  always  to  continue  to  administer  it  j'ourself. 
I  should  feel  a  protection  in  the  gentleness  of  your  character;  in 
the  love  of  justice  which  its  own  intrinsic  excellence  forces  upon  a 
mind  enlightened  by  science,  and  enlarged  by  liberal  education,  and 
in  that  dignity  of  disposition  which  grows  with  the  growth  of  an 
illustrious  reputation,  and  becomes  a  sort  of  ])1edge  to  the  public 
for  security :  but  such  a  security  is  as  a  shadow  which  passeth 
away; — ^you  cannot,  my  Lord,  be  immortal,  and  how  can  you 
answer  for  your  successor?  If  you  maintain  the  doctrines  which  I 
seek  to  overturn,  yon  render  yoin-self  res|>onsib1e  for  all  the  abuses 
that  may  follow  from  them  to  our  latest  posterity. 

My  Lord,  whatever  may  l)ecome  of  the  liberties  of  England,  it 
fthall  never  be  said  that  tliey  perished  without  resistance  when 
under  my  protection. 

On  this  motion  the  Court  granted  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial — ^and  cause  was  accordingly  shown  by  the 
counsel  for  the  Crown  on  the  15th  of  November  following;  their 
arguments  were  taken  in  shorthand  by  Mr.  Blanchard,  but  were 
never  piiblished.  They  relied,  however,  altogether  upon  the  autho- 
rities cited  by  Mr.  Justice  Biiller,  in  his  charge  to  the  jury,  and 
ii|ion  the  uniform  practice  of  the  Court  of  King's  Bench,  for  more 
than  fifty  years.  The  following  speech,  in  support  of  the  new  trial, 
which  wiis  taken  at  the  same  time  by  Mr.  Blanchard,  was  soon  after 
published  by  Mr.  Erskine's  authority,  in  order  to  attract  the  atten- 
tion of  the  public  to  the  Libel  Bill,  which  Mr.  Fox  was  then  pre- 
imring  for  the  consideration  of  Parliament 


vol*  I. 


ARGUMENT^  in  the  King's  Bench,  in  support  of  the  Bights  of 

Juries. 

I  AM  DOW  to  have  the  honour  to  address  myself  to  your  Lordship 
in  support  of  the  rule  granted  to  me  by  the  Court  upon  Monday 
last,  which,  as  Mr  Bearcroft  has  truly  said,  and  seemed  to  mark 
the  observation  with  peculiar  emphasis,  is  a  rule  for  a  new  trial. 
Much  of  my  argument,  according  to  his  notion,  points  another 
way;  whether  its  direction  be  true,  or  its  force  adequate  to  the 
object,  it  is  now  my  business  to  show. 

In  rising  to  speak  at  this  time,  I  feel  all  the  advantage  conferre<l 
by  the  reply  over  those  whose  arguments  are  to  be  answered ;  but 
I  feel  a  disadvantage  likewise  which  must  suggest  itself  to  every 
intelligent  mind.  In  following  the  objections  of  so  many  learned 
l)ersons,  offered  under  different  arrangements  upon  a  subject  so 
complicated  and  comprehensive,  there  is  much  danger  of  being 
drawn  from  that  method  and  order,  which  can  alone  fasten  convic- 
tion upon  unwilling  minds,  or  drive  them  from  the  shelter  which 
ingenuity  never  fails  to  find  in  the  labyrinth  of  a  desultory 
discourse. 

The  sense  of  that  danger,  and  my  own  inability  to  struggle 
against  it,  led  me  originally  to  deliver  to  the  Court  certain  written 
and  maturely  considered  propositions,  from  the  establishment  of 
which  I  resolved  not  to  depart,  nor  to  be  removed,  either  in  sub- 
stance  or  in  order,  in  any  stage  of  the  proceedings,  and  by  which  I 
must,  therefore,  this  day  unquestionably  stand  or  fall. 

Pursuing  this  system,  I  am  vulnerable  two  ways,  and  in  two 
ways  only.  Either  it  must  be  shown  that  my  propositions  are  not 
valid  in  law  ;  or,  admitting  their  validity,  that  the  learned  Judge's 
charge  to  the  jury  at  Shrewsbury  was  not  repugnant  to  them  : 
there  con  be  no  other  possible  objections  to  my  application  for  a 
new  trial.  My  duty  to-day  is,  therefore,  obvious  and  simple ;  it  is, 
first,  to  re-maintain  those  propositions ;  and  then  to  show  that  the 
charge  delivered  to  the  jury  at  Shrewsbury  was  founded  upon  the 
absolute  denial  and  reprobation  of  them. 

I  begin,  therefore,  by  saying  again,  in  my  own  original  words, 
that  when  a  bill  of  indictment  is  found,  or  an  information  filed, 
charging  any  crime  or  misdemeanour  known  to  the  law  of  England, 
and  the  party  accused,  puts  himself  upon  the  country  by  pleading 
the  general  issue,  Not  guilty,  the  jury  are  gene&allt  charged 
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with  his  deliverance  from  tlmt  crime,  and  not  specially  from  tlie 
faU  or  facts,  in  the  commission  of  which  the  indictment  or  infor- 
mation charges  the  crime  to  consist ;  much  less  from  any  single 
fact,  to  the  exclusion  of  others  charged  npon  the  same  record. 

Secondly,  that  no  act,  which  the  law  in  its  general  theory  holds 
to  be  criminal,  constitutes  in  itself  a  crime,  abstracted  from  the 
mischievous  intention  of  the  actor.  And  that  the  intention,  even 
where  it  becomes  a  simple  inference  of  legal  reason  from  a  fact  or 
facts  established,  may  and  ought  to  be  collected  by  the  jury,  with 
the  Judge's  assistance.  Because  the  act  charged,  though  estaln 
lished  as  a  fact  in  a  trial  on  the  general  issue,  does  not  necessarily 
and  unavoidably  establish  the  criminal  intention  by  any  abstract 
conclusion  of  law  ;  the  establishment  of  the  fact  being  still  no  more 
than  full  evidence  of  the  crime,  but  not  the  crime  itself;  unless 
ilie  jury  render  it  so  themselves,  by  referring  it  voluntarily  to  the 
Court  by  s{)ecial  verdict. 

These  two  propositions,  though  worded  with  cautious  precision, 
and  in  technical  language,  to  prevent  the  subtlety  of  legal  disputa- 
tion in  opposition  to  the  plain  understanding  of  the  world,  neither 
do  nor  were  intended  to  convey  any  other  sentiment  than  this, 
viz.,  that  in  all  cases  where  the  law  either  directs  or  permits  a 
{wrson  accused  of  a  crime  to  throw  himself  upon  a  jury  for  deliver- 
ance by  pleading  generally  that  he  is  not  guilty,  the  jury,  thus 
legally  ap|)ealed  to,  may  deliver  him  from  the  accusation  by  a  general 
verdict  of  acquittal,  founded  (as  in  common  sense  it  evidently 
must  be)  upon  an  investigation  as  general  and  comprehensive  as 
the  charge  itself  from  which  it  is  a  general  deliverance. 

Having  said  this,  I  freely  confess  to  the  Court  that  I  am  much 
at  a  loss  for  any  further  illustration  of  my  subject ;  because  I 
cannot  find  any  matter  by  which  it  might  be  further  illustrated  so 
clear,  or  so  indisputable,  either  in  fact  or  in  law,  as  the  very  pro- 
position itself  which  upon  this  trial  has  been  brought  into  question. 
Looking  back  upon  the  ancient  constitution,  and  examining  with 
ininful  research  the  original  jurisdictions  of  the  country,  I  am 
utterly  at  a  loss  to  imagine  from  what  sources  these  novel  limita- 
tions of  the  rights  of  juries  are  derived.  Even  the  Bar  is  not  yet 
trained  to  the  discipline  of  maintaining  them.  My  learned  friend 
Mr.  Bearcroft  solemnly  abjures  them ;  he  repeats  to-day  what  he 
avowed  at  the  trial,  and  is  even  jealous  of  the  imputation  of  having 
meant  less  than  he  expressed  ;  for  when  speakiug  this  morning  of 
thert^A^  of  the  jury  to  judge  of  the  whole  charge,  your  Lordship 
corrected  his  expression  by  telling  him  he  meant  the  power,  and 
not  the  right  ;  he  caught  instantly  at  your  words,  disavowed  your 
explanation,  and,  with  a  consistency  which  does  him  honour, 
declared  liis  adherence  to  his  original  admission  in  its  full  and 
obvious  extent.  **  I  did  not  mean,"  said  he,  "  merely  to  acknow- 
ledge that  the  jury  have  the  power^  for  their  power  nobody  ever 
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doubted;  and,  if  a  Judge  was  to  tell  tliem  Uiey  Iiad  it  not,  they 
would  only  have  to  laugh  at  him,  and  convince  him  of  his  error 
by  finding  a  general  verdict  which  must  be  recorded.  I  meant, 
therefore,  to  consider  it  as  a  rights  as  an  important  privilege,  and 
of  ^reat  value  to  the  constitution." 

Thus  Mr.  Bearcroft  and  I  are  perfectly  agreed :  I  never  con- 
tended for  more  than  he  has  voluntarily  conceded.  I  have  now 
his  express  authority  for  repeating,  in  my  own  former  words,  tliat 
the  jury  have  not  merely  the  power  to  acquit,  npon  a  view  of  the 
whole  charge,  without  control  or  punishment,  and  without  the 
possibility  of  their  acquittal  being  annulled  by  any  other  authority ; 
but  that  they  have  a  constitutional,  legal  right  to  do  it, — a  right  fit 
to  be  exercised,  and  intended  by  the  wise  fotmders  of  the  govern- 
ment to  be  a  protection  to  the  lives  and  liberties  of  Englishmen 
against  the  encroachments  and  perveraions  of  authority  in  the 
hands  of  fixed  magistrates. 

But  this  candid  admission  on  the  part  of  Mr.  Bearcroft,  though 
very  honourable  to  himself,  is  of  no  importance  to  me;  since, 
from  what  has  ah-eady  fallen  from  your  Lordship,  I  am  not  to 
expect  a  ratification  of  it  from  the  Court ;  it  is  therefore  my  duty 
to  establish  it.  I  feel  all  the  im{)ortance  of  my  subject,  and 
nothing  shall  lead  me  to-day  to  go  out  of  it.  I  claim  all  the 
attention  of  the  Court,  and  the  right  to  state  every  authority  which 
applies  in  my  judgment  to  the  argument,  without  being  supposed 
to  inttt)duce  them  for  other  pin-poses  than  my  duty  to  my  client 
and  the  constitution  of  my  country  warrants  and  approves. 

It  is  not  very  usual,  in  an  English  Court  of  Justice,  to  be  driven 
back  to  the  earliest  history  and  original  elements  of  the  constitu- 
tion, in  order  to  establish  the  first  principles  which  mark  and 
distinguish  English  law;  they  are  always  assumed,  and,  like 
axioms  in  science,  are  made  the  foundations  of  reasoning  without 
being  proved.  Of  this  sort  our  ancestors,  for  many  centuries, 
must  have  conceived  the  right  of  an  English  jury  to  decide  npon 
every  question  which  the  forms  of  the  law  submitted  to  their  final 
decision  ;  since,  though  they  have  immemorially  exercised  that 
supreme  jurisdiction,  we  find  no  trace  in  any  of  the  ancient  books 
of  its  ever  being  brought  into  question.  It  is  but  as  yesterday, 
when  compared  with  the  age  of  the  law  itself,  that  judges,  unwar- 
ranted by  any  former  judgments  of  their  predecessors,  without  any 
new  commission  from  the  Crown,  or  enlargement  of  judicial 
authority  from  the  Legislature,  have  sought  to  fasten  a  limitation 
upon  the  rights  and  privileges  of  jurors,  totally  unknown  in  ancient 
times,  and  palpably  destructive  ot  the  very  end  and  object  of  their 
institution. 

No  fact,  my  Lord,  is  of  more  easy  demonstration,  for  the  history 
and  laws  of  a  free  country  lie  open  even  to  vulgar  inspection. 

During  the  whole  Saxon  era,  and  even  long  after  the  establish- 
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meat  of  tbe  Norman  goTerninent,  the  ^hole  adminiHtration  of 
justice,  criminal  and  civil,  was  in  the  hands  of  the  t)eople,  without 
the  control  or  intervention  of  any  judicial  authority  delegated  to 
filed  magistrates  by  the  Crown.  The  tenants  of  every  manor 
administered  civil  justice  to  one  another  in  the  oourt-baron  of 
their  lord ;  and  their  crimes  were  judged  of  in  the  leet,  every  suitor 
of  the  manor  giving  his  voice  as  a  juror,  and  the  steward  being 
ouly  the  register,  and  not  the  judge.  On  appeals  from  these 
domestic  jurisdictions  to  the  county  court,  and  to  the  torn  of  the 
sheriff,  or  in  suits  and  prosecutions  originally  commenced  in  either 
of  them,  the  sheriff's  authority  extended  no  further  than  to 
summon  tbe  jurors,  to  compel  their  attendance,  ministerially  to 
regulate  their  proceedings,  and  to  enforce  their  decisions ;  and  even 
where  he  was  specially  empowered  by  the  King's  writ  ol  Justices  to 
proceed  in  causes  of  su{)erior  value,  no  jndidal  authority  was 
thereby  conferred  U{K>n  himself,  but  only  a  more  enlarged  juris* 
diction  ON  THs  jurors  who  were  to  try  the  cause  mentioned  in  the 
writ 

It  is  true  that  the  sheriff  cannot  now  intermeddle  in  pleas  of 
the  Crown;  but  with  this  exception,  which  brings  no  restrictions 
oQ  juries,  these  jurisdictions  remain  untouched  at  this  day ;  intri- 
cacies of  property  have  introduced  other  forms  of  proceeding,  but 
the  constitution  is  the  same. 

This  popular  judicature  was  not  confined  to  particular  districts, 
or  to  inferior  suits  and  misdemeanours,  but  pervaded  the  whole 
legal  constitution  ;  for  when  the  Conqueror,  to  increase  the  influ- 
enoe  of  his  crown,  erected  that  great  8ui)erinteuding  Court  of 
Justice  in  his  own  palace,  to  receive  ap])eals  criminal  and  civil 
from  every  court  in  the  kingdom,  and  placed  at  the  head  of  it  the 
copiialisjusticiarius  totius  Anglioe,  of  whose  original  authority  the 
Chief  Justice  of  this  Court  is  but  a  partinl  and  feeble  emanation  ; 
even  that  great  magistrate  was  in  the  atdd  regis  merely  ministerial ; 
eTery  one  of  the  King's  tenants  who  owed  him  service  in  right  of 
a  barony  had  a  seat  and  a  voice  in  that  high  tribunal,  nnd  the 
office  of  justiciar  was  but  to  record  and  to  enforce  their  judgments. 

Id  the  reign  of  King  Edward  I.,  when  this  great  office  wax 
abolislied,  ami  the  present  Courts  at  Westminster  established  by 
a  distribution  of  its  powers,  the  l)arons  preserved  that  supreme 
Kiiperintendiug  jurisdiction  which  never  belonged  to  tlie  justiciar, 
hnt  to  themselves  only  as  the  jurors  in  the  King's  court :  a  juris- 
diction which,  when  nobility,  from  being  territorial  and  feodal, 
became  personal  and  honorary,  was  assumed  and  exercised  by  the 
peers  of  England,  who,  without  any  del^ation  of  judicial  authority 
from  the  Crown,  form  to  this  day  the  supreme  and  final  court  of 
English  law,  judging  in  the  last  resort  for  the  whole  kingdom,  and 
sitting  u|x>n  the  lives  of  the  peerage,  in  their  ancient  and  genuine 
cluuaeter,  as  the  pares  of  one  another. 
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When  the  ooarts  at  Westminster  were  established  in  their'pre* 
feent  forms,  and  when  the  civilisation  and  oommeroe  of  die  nation 
had  introduced  more  intricate  questions  of  justice,  the  judicial 
authority  in  civil  cases  could  not  but  enlarge  its  bounds;  the  rules 
of  property  in  a  cultivated  state  of  society  became  by  d^rees 
beyond  the  compass  of  the  unlettered  multitude;  and  in  certain 
well-known  restrictions  undoubtedly  fell  to  the  Judges ;  yet  more 
perhaps  from  necessity  than  by  consent,  as  all  judicial  proceedings 
were  artfully  held  in  the  Norman  language,  to  which  the  people 
were  strangere. 

Of  these  changes  in  judicature,  immemorial  custom,  and  the 
acquiescence  of  the  legislature,  are  the  evidence,  which  establish 
the  jurisdiction  of  the  Courts  on  the  true  principle  of  English  law, 
and  measure  the  extent  of  it  by  their  ancient  practice. 

But  no  such  evidence  is  to  be  found  of  the  least  relinquishment 
or  abridgment  of  popular  judicature  in  cases  of  crimes  ;  on  the 
contrary,  every  page  of  our  history  is  filled  with  the  struggles  of 
our  ancestors  for  its  preservation.  The  law  of  property  changes 
with  new  objects,  and  becomes  intricate  as  it  extends  its  dominion  ; 
but  crimes  must  ever  be  of  the  same  easy  investigation  :  they  con- 
sist wholly  in  intention  ;  and  the  more  they  are  multiplied  by  the 
policy  of  those  who  govern,  the  more  absolutely  the  public  freedom 
depends  upon  the  people's  preserving  the  entire  administration  of 
criminal  justice  to  themselves.  In  a  question  of  pro{)erty  between 
two  private  individuals,  tbe  Grown  can  have  no  possible  interest  iu 
preferring  the  one  to  the  other :  but  it  may  have  an  interest  in 
crushing  both  of  them  together,  in  defiance  of  every  principle  of 
humanity  and  justice,  if  they  should  put  themselves  forward  in  a 
contention  for  public  liberty,  against  a  govelnment  seeking  to 
emancipate  itself  from  the  dominion  of  the  laws.  No  man  in  the 
least  acquainted  with  the  history  of  nations,  or  of  his  own  country, 
CHU  refuse  to  acknowledge,  that  if  the  administration  of  criminal 
justice  were  left  in  the  hands  of  the  Crown  or  its  deputies,  no 
greater  freedom  could  possibly  exist  than  government  might  choose 
to  tolerate  from  the  convenience  or  policy  of  the  day. 

My  Lord,  this  important  truth  is  no  discovery  or  assertion  of 
mine,  but  is  to  be  foiuid  in  every  book  of  the  law  :  whether  we  go 
up  to  the  most  ancient  authorities,  or  appeal  to  the  writings  of 
men  of  our  own  times,  we  meet  with  it  alike  in  the  most  emphatic 
language.  Mr.  Justice  Blackstone,  by  no  means  biassed  towards 
democratical  government,  having  in  the  third  volume  of  his  Com- 
mentaries explained  the  excellence  of  the  trial  by  jury  in  civil 
cases,  expresses  himself  thus,  vol.  iv.,  p.  349: — ^*'But  it  holds 
much  stronger  in  criminal  cases ;  since  in  times  of  difficulty  and 
danger,  more  is  to  be  apprehended  from  the  violence  and  partiality 
of  Judges  appointed  by  the  Crown,  in  suits  between  the  King  and 
the  subject,  than  in  disputes  between  one  individual  and  another 


SPEECH  IN  SUPPORT  OF  THE  RIGHTS  OF  JURIES.     151 

io  settle  the  boundaries  of  private  property.  Oar  law  has,  there- 
fore, wisely  placed  this  strong  and  twofold  barrier  of  a  presentment 
and  trial  by  jury  between  the  liberties  of  the  people  and  the  prero- 
gative of  the  Crown :  without  this  barrier,  justices  o\  oyer  and 
terminer  named  by  the  Crown  might,  as  in  France  or  in  Turkey, 
imprison,  despatch,  or  exile  any  man  that  was  obhoxions  to  govern- 
ment, by  an  instant  declaration  that  such  was  their  will  and 
{)leasure.  So  that  the  liberties  of  England  cannot  but  subsist  so 
long  as  this  palladium  remains  sacred  and  inviolate,  not  only  from 
all  open  attacks,  which  none  will  be  so  hardy  as  to  make,  but  also 
from  all  secret  machinations  which  may  sap  and  undermine  it." 

But  this  remark,  though  it  derives  new  force  in  being  adopted 
by  so  great  an  authority,  was  no  more  original  in  Mr.  Justice 
Blackstone  than  in  me :  tlie  institution  and  authority  of  juries  is 
to  be  found  in  Bracton,  who  wrote  above  five  hundred  years  before 
him.  "  The  curia  and  the  pares^*  says  he,  "  were  necessarily  the 
judges  in  all  cases  of  life,  limb,  crime,  and  disherison  of  the  heir 
in  capita.  The  King  could  not  decide,  for  then  he  would  have 
l)een  both  prosecutor  and  judge;  neither  could  his  justices,  for 
tliey  represent  him."  * 

Notwithstanding  all  this,  the  learned  Judge  was  pleased  to  say 
at  the  trial  that  there  was  no  difference  between  civil  and  criminal 
casea  I  say,  on  the  contrary,  independent  of  these  authorities, 
that  there  is  not,  even  to  vulgtir  observation,  the  remotest  similitude 
between  them. 

There  are  four  capital  distinctions  between  prosecutions  for 
crimes  and  civil  actions,  every  one  of  which  deserves  consideration. 

First,  Id  the  jurisdiction  necessaiy  to  found  the  charge. 

Secondly,  In  the  manner  of  the  defendant's  pleading  to  it 

Thirdly,  In  the  authority  of  the  verdict  which  discharges  him. 

Fourthly,  In  the  independence  and  security  of  the  jury  from  all 
consequences  in  giving  \t 

As  to  the  first,  it  is  unnecessary  to  remind  yoiu*  Lordships  that, 
in  a  civil  case,  the  party  who  conceives  himself  aggrieved  states 
liis  complaint  to  the  Court,  avails  himself  at  his  own  pleasure  of 
its  process,  compels  an  answer  from  the  defendant  by  its  authority, 
or  taking  the  charge  pro  confesso  against  him  on  his  default,  is 
entitled  to  final  judgment  and  execution  for  his  debt  without  any 
interpoaition  of  a  jury.  But  in  criminal  cases  it  is  otherwise ;  the 
Court  has  no  cognisance  of  them,  without  leave  from  the  people 
forming  a  grand  inquest.  If  a  man  were  to  commit  a  capital 
offence  in  the  face  of  all  the  judges  of  England,  their  united 
authority  could  not  put  him  upon  his  trial ;  they  could  file  no 
complaint  against  him,  even  upon  the  records  of  the  supreme 
criminal  Conrt,  but  could  only  commit  him  for  safe  custody,  which 
is  equally  competent  to  eveiy  common  justice  of  the  peace :  the 

*  Vide  Mr.  Reeves*  very  ingeniouB  Histoiyof  the  English  Law. 
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grand  jury  aloAe  could  arraign  lam,  and  in  tlieir  discretiou  might 
likewise  finally  discharge  him,  by  throwing  out  the  bill,  with  the 
names  of  all  your  Lordships  as  witnesses  oo  the  back  of  it.  If  it 
9hall  be  said  that  this  exclusive  power  of  the  grand  jury  does  not 
extend  to  lesser  misdemeanours,  which  may  be  prosecuted  by  infor- 
mation, J  answer,  that  for  that  very  reason  it  becomes,  doubly 
necessaiy  to  preserve  the  power  of  the  other  jury  which  is  left. 
In  the  rules  of  pleading  there  is  no  distinction  between  capital 
and  lesser  offences ;  and  the  defendant's  plea  of  not  guilty  (which 
universally  prevails  as  the  legal  answer  to  every  information  or 
indictment,  as  opposed  to  special  pleas  to  the  Court  in  civil  ac- 
tions), and  the  necessity  imposed  upon  the  Crown  to  join  the 
general  issue,  are  absolutely  decisive  of  the  present  question. 

Every  lawyer  must  admit  that  the  rules  of  pleading  were  origi- 
nally established  to  mark  and  to  preserve  the  distinct  jurisdictions 
of  the  Court  and  the  jury,  by  a  separation  of  the  law  from  the  faot, 
wherever  they  were  intended  to  be  separated.  A  person  charged 
with  owing  a  debt,  or  having  committed  a  trespass,  &c.  &c.,  if  he 
could  not  deny  the  facts  on  which  the  actions  were  founded,  was 
obliged  to  submit  his  justification  for  matter  of  law.  by  a  special 
plea  to  the  Court  upon  the  record;  to  which  plea  the  plaintiff 
might  demur,  and  submit  the  legal  merits  to  the  judges.  By  tiiiH 
arrangeuieut  no  power  was  ever  given  to  the  jury  by  an  issue  joined 
before  them,  but  when  a  right  oE  decision,  as  comprehensive  as  the 
issue,  went  along  with  it :  if  a  defendant  in  such  civil  actions 
pleaded  the  general  issue  instead  of  a  special  plea,  aiming  at  a 
general  deliverance  from  the  charge,  by  showing  his  justification 
to  the  jury  at  the  trial,  the  Court  protected  its  own  jurisdictiou 
by  refusing  all  evidence  of  the  fads  on  which  such  justification 
was  founded.  The  extension  of  the  general  issue  beyond  its  ancient 
limits,  and  in  deviation  from  its  true  principle,  hoa  introduced  some 
confusion  into  this  simple  and  harmoniouB  system ;  but  the  law  is 
substantially  the  same.  No  man  at  this  day,  in  any  of  those  actions 
where  the  ancient  forms  of  our  jurisprudence  are  still  wisely  pre* 
served,  can  {X)ssibly  get  at  the  opinion  of  a  jury  upon  any  question 
not  intended  by  the  constitution  for  their  decision.  In  actions  of 
debt,  detinue,  breach  of  covenant,  trespass,  or  replevin,  the  defen- 
dant can  only  submit  the  mere  fact  to  the  jury  ;  the  law  must  be 
pleaded  to  the  Court :  if,  dreading  the  opinion  of  judges,  he  con- 
ceals his  justification  under  the  cover  of  a  general  plea  in  hopes  of 
a  more  favourable  construction  of  his  defence  at  the  trial,  its  very 
existence  can  never  even  come  within  the  knowledge  of  the  jurora  ; 
every  legal  defence  must  arise  out  of  facts,  and  the  authority  of  the 
Judge  is  interposed  to  prevent  tlieir  appearing  before  a  tribunal 
which,  in  such  cases,  has  no  competent  jurisdiction  over  them. 

By  imix)siug  this  necessity  of  pleading  every  legal  justification 
to  the  Court,  and  by  this  exclusion  of  all  evidence  on  the  trial 
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beyoud  the  negation  of  the  fact,  the  Oourts  indisputahly  inteodeJ 
to  establish,  and  did  in  fact  effectually  seoare,  the  judicial  authority 
orer  legal  questions  from  all  eDcroachmeot  or  violation ;  and  it  u 
impossible  to  find  a  reason  in  law,  or  in  common  sense,  why  the 
same  boundaries  between  the  fact  and  the  law  should  not  have 
been  at  the  same  time  extended  to  criminal  cases  by  the  same 
rules  of  pleading,  if  the  jurisdiction  of  the  jury  had  been  designed 
to  be  limited  to  the  fact,  as  in  civil  actions. 

Bat  no  such  boundary  was  ever  made  or  attempted ;  on  the  con- 
trary, every  {tereon,  charged  with  any  crime  by  an  indictment  or 
iuforaiatioD,  has  been  in  all  times,  from  the  Norman  conquest  to 
this  hour,  not  only  permitted,  but  even  bound  to  throw  himself 
upon  his  country  for  deliverance  by  tiie  general  plea  of  not  guilty  ; 
and  may  submit  his  whole  defence  to  the  jury,  whether  it  be  a 
n<^atiou  of  the  fact,  or  a  justifictition  of  it  in  law  ;  and  the  Judge 
has  no  authority,  as  in  a  civil  case,  to  refuse  such  evidence  at  the 
trial,  as  out  of  the  issue,  and  as  ca9*am  non  judioe ;  an  authority 
which  in  common  sense  he  certainly  would  have,  if  the  jury  had  no 
higher  jurisdiction  in  the  one  case  than  in  the  other.  The  geneml 
plea  thus  sanctioned  by  immemorial  custom  so  blends  the  law  and 
the  &ct  together  as  to  be  inseparable  but  by  the  voluntary  act  of 
the  jury  in  finding  a  8i)ecial  verdict :  the  general  investigation  of 
the  whole  charge  is  therefore  before  them ;  and  although  the  de* 
fendant  admits  the  fact  laid  in  the  information  or  indictment,  he 
nevertheless,  under  his  general  plea,  gives  evidence  of  others  which 
are  collateral,  referring  ihem  to  the  judgment  of  the  jury  as  a  legal 
excuse  or  justification,  and  receives  from  their  verdict  a  complete, 
general,  and  conclusive  deliverance. 

Mr.  Justice  Blackstone,  in  the  fourth  volume  of  his  (Jommen- 
tariea,  page  339,  says, ''  The  tiiiitoix>us  or  felonious  intent  are  the 
points  and  very  gist  of  the  indictment,  and  must  be  answered 
directly  by  the  general  negative,  not  guilty ;  and  the  jury  will  take 
notice  of  any  defensive  mutter,  and  give  their  verdict  accordingly, 
as  effectually  as  if  it  were  specially  pleaded." 

This,  therefore,  says  Sir  Matthew  Hale,  in  his  '*  Fleas  of  the 
Crown/'  page  258,  is,  upon  all  accounts,  the  most  advantageous 
plea  for  the  defendant :  '*  It  would  be  a  most  unhappy  case  for  the 
Judge  himself^  if  the  prisoner's  fate  depended  upon  his  directions  : 
—uobappy  also  for  the  prisoner;  for  if  the  Judge's  opinion  must 
rule  the  verdict,  the  trial  by  jury  would  be  useless.'' 

My  Lord,  the  conclusive  operation  of  the  verdict  when  given,  and 
the  security  of  the  jury  from  all  consequences  in  giving  it,  render 
the  contrast  between  criminal  and  civil  cases  striking  and  complete. 
No  new  trial  can  be  granted,  as  in  a  civil  action : — your  Lordships, 
however  you  may  disapprove  of  the  acquittal,  have  no  authority  to 
award  one ;  for  there  is  no  precedent  of  any  such  upon  record ;  and 
the  discretion  of  the  Court  is  circumscribed  by  the  law. 
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Neither  can  the  jtirors  be  attainted  by  the  Crown.  In  BusheVs 
case, "  Vaughan's  Reports,"  page  146,  that  learned  and  excellent 
Judge  expressed  himself  thus :  ''  There  is  no  case  in  all  the  la\r  of 
an  attaint  for  the  King,  nor  any  opinion  but  that  of  Thyraing's, 
loth  of  Henry  IV.,  title  Attaint,  60  and  64,  for  which  there  is  no 
warrant  in  law,  though  there  be  other  spacious  authority  against 
it,  touched  by  none  that  have  argued  this  case." 

Lord  Mansfield.  To  be  sure  it  is  so. 

Mr.  Erseine.  Since  that  is  clear,  my  Lord,  I  shall  not  trouble 
the  Court  further  upon  it :  indeed  I  have  not  been  able  to  find  any 
one  authority  for  such  an  attaint  but  a  dictum  in  "Fitzherbert's 
Natnra  Brevium,"  page  107  ;  and  on  the  other  hand,  the  doctrine 
of  Bushel's  case  is  expressly  agreed  to  in  very  modern  times :  vide 
"  Lord  Raymond's  Reports,"  ist  volume,  page  469. 

If,  then,  your  Lordships  reflect  but  for  a  moment  upon  this  com- 
parative view  of  criminal  and  civil  cases  which  I  have  laid  before 
you ;  how  can  it  be  seriously  contended,  not  merely  that  there  is 
no  difference,  but  that  there  is  any  the  remotest  similarity  between 
them  ?  In  the  one  case,  the  power  of  accusation  begins  from  the 
Court; — in  the  other,  from  the  people  only  ;  forming  a  grand  jury. 
In  the  one,  the  defendant  must  plead  a  special  justification,  the 
merits  of  which  can  only  be  decided  by  the  Judges ; — in  the  other, 
he  may  throw  himself  for  general  deliverance  upon  his  country.  In 
the  first,  the  Court  may  award  a  new  trial,  if  the  verdict  for  the 
defendant  be  contrary  to  the  evidence  or  the  law ; — in  the  last  it  ia 
conclusive  and  unalterable ; — ^and  to  crown  the  whole,  the  King 
never  had  that-pntxiess  of  attaint  which  belonged  to  the  meanest  of 
his  subjects. 

When  these  things  ard  attentively  considered,  I  might  ask  those 
who  are  still  disposed  to  deny  the  right  of  the  jury  to  investigate 
the  whole  charge,  whether  such  a  solecism  can  be  conceived  to  exist 
in  any  human  government,  much  less  in  the  roost  refined  and 
exalted  in  the  world,  as  that  a  power  of  supreme  judicature  should 
be  conferred  at  random  by  the  blind  forms  of  the  law,  where  no 
right  was  intended  to  pass  with  it ;  and  which  was  upon  no  occa- 
sion and  under  no  circumstance  to  be  exercised ;  which,  though 
exerted  notwithstanding  in  every  age  and  in  a  thousand  instances, 
to  the  confusion  and  discomfiture  of  fixed  magistracy,  should  never 
1)0  checked  by  authority,  but  should  continue  on  from  century  to 
century ;  the  revered  guardian  of  liberty  and  of  life,  arresting  the 
arm  of  the  most  headstrong  governments  in  the  worst  of  times,  with- 
out any  ])ower  in  the  Crown  or  its  Judges,  to  touch,  without  ita 
consent,  the  meanest  wretch  in  the  kingdom,  or  even  to  ask  the 
.  reason  and  principle  of  the  verdict  which  acquits  him.  That  such 
a  system  should  prevail  in  a  country  like  England,  without  either 
the  original  institution  or  the  acqiiiescing  sanction  of  the  legis- 
lature, is  impossible.  .  Believe  me,  my  Lord,  no  talents  can  reconcile, 
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no  authority  can  sanction,  such  an  absurditj ; — the  common  sense 
of  the  world  revolts  at  it. 

HaYiDg  established  this  important  right  in  the  jury  beyond  all 
poflsibilify  of  cavil  or  controversy,  I  will  now  show  your  Lordship 
that  its  existence  is  not  merely  consistent  with  the  theory  of  the 
law,  but  is  illustrated  and  confirmed  by  the  universal  practice  of 
all  judges,  not  even  excepting  Mr.  Justice  Forster  himself,  whose 
writings  have  been  cited  in  support  of  the  contrary  opinion.  How 
a  man  expresses  his  abstract  ideas  is  but  of  little  importance  when 
an  appeal  can  be  made  to  his  plain  directions  to  others,  and  to  his 
own  particular  conduct:  but  even  none  of  his  expressions,  when 
properly  considered  and  understood,  militate  against  my  position. 

In  his  justly  celebrated  book  on  the  criminal  law,  page  256,  he 
expresses  himself  thus :  *'  The  construction  which  the  law  putteth 
upon  fact  STATED  ANp  AORXED  OR  FOUND  by  a  jury,  is  in  all  cases 
vndoubtedly  the  proper  province  of  the  Court!*  Now  if  the  adver- 
sary is  disposed  to  stop  here,  though  the  author  never  intended  he 
should,  as  is  evident  from  the  rest  of  the  sentence,  yet  I  am  willing 
to  stop  with  him,  and  to  take  it  as  a  substantive  pro|K)8ition  ;  for 
the  slightest  attention  must  discover  that  it  is  not  repugnant  to  any- 
thing which  I  have  said.  Facts  stated  and  agreed^  or  facts  founds 
by  a  jury,  which  amount  to  the  same  thing,  constitute  a  special 
verdict ;  and  who  ever  supposed  that  the  law  upon  a  8])ecial  verdict 
was  not  the  province  of  the  Court?  Where  in  a  trial  upon  a 
general  issue  the  parties  choose  to  agree  upon  facts  and  to  state 
them,  or  the  jury  choose  voluntarily  to  find  them  without  drawing 
the  I^al  conclusion  themselves;  who  ever  denied  that  in  such 
instances  the  Court  is  to  draw  it?  That  Forster  meant  nothing 
more  than  that  the  Court  was  to  judge  of  the  law  when  the  jury 
thus  voluntarily  prays  its  assistance  by  s])ecial  verdict,  is  evident 
from  his  words  which  follow,  for  he  immediately  goes  on  to  say,  in 
cases  of  doubt  and  real  difficulty,  it  is  therefore  commonly  recom- 
mended to  the  jury  to  state  facts  and  circumstances  in  a  special 
verdict :  but  neither  here,  nor  in  any  other  part  of  his  works,  is  it 
said  or  insinuated  that  they  are  hound  to  do  so,  but  at  their  own 
free  discretion;  indeed,  the  very  term  recommended  admits  the 
contrary,  and  requires  no  commentary.  I  am  sure  I  shall  never 
dispute  the  wisdom  or  expediency  of  such  a  recommendation  in 
those  cases  of  doubt,  because  the  more  I  am  contending  for  the 
existence  of  such  an  important  right,  the  less  it  would  become  me 
to  be  the  advocate  of  rashness  and  precipitation  in  the  exercise  of 
it.  It  is  no  denial  of  jurisdiction  to  tell  the  greatest  mapristrate 
upon  earth  to  take  good  cotmsel  in  cases  of  real  doubt  and  difficulty. 
Judges  upon  trials,  whose  authority  to  state  the  law  is  indisputable, 
often  refer  it  to  be  more  solemnly  argued  before  the  Court ;  and 
this  Court  itself  often  holds  a  meeting  of  the  twelve  Judges  before 
it  decides  on  a  point  upon  its  own  records,  of  which  the  others  have 
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confessedly  no  cognisance  till  it  comes  before  them  by  the  writ  of 
error  of  one  of  the  parties.  These  instances  are  monuments  of 
wisdom,  integrity,  and  discretion,  but  they  do  not  bear  in  the 
remotest  degree  upon  jurisdiction:  the  sphere  of  jurisdiction  is 
measured  by  what  may  or  may  not  be  decided  by  any  gi^en  tribunal 
with,  legal  effect,  not  by  the  rectitude  or  error  of  the  decision.  If 
the  jury,  according  to  these  authorities,  may  determine  the  whole 
matter  by  their  verdict,  and  if  the  verdict  when  given  is  not  only 
final  and  unalterable,  but  must  be  enforced  by  the  authority  of  tlie 
Judges,  and  executed,  if  resisted,  by  the  whole  (lower  of  the  state, — 
upon  what  principle  of  government  or  reason  can  it  be  argued  not 
to  be  law?  That  the  jury  are  in  this  exact  predicament  is  con- 
fessed by  Forster;  for  he  concludes  with  saying,  that  when  the  law 
is  clear,  the  jury,  under  the  direction  of  the  Court,  in  {)oint  of  law 
Titay,  and  if  they  ara  well  advised  will,  aitoaysfind  a  genend  verdici 
conformably  to  such  directtom. 

This  is  likewise  consistent  with  my  position :  if  the  law  be  clear, 
we  may  presume  that  the  Judge  states  it  dearly  to  the  jury;  and  if 
he  does,  undoubtedly  the  jury,  if  they  are  well  advised,  will  find 
according  to  such  directions ;  for  they  have  not  a  capricious  discre- 
tion to  make  law  at  their  pleasure,  but  are  bound  in  conscience  as 
well  as  Judges  are  to  find  it  truly ;  and,  generally  speaking,  the 
learning  of  the  Judge  who  presides  at  the  ti'ial  affords  them  a  safe 
supi)ort  and  direction. 

The  same  practice  of  Judges  in  stating  the  law  to  the  jury,  afi 
applied  to  the  particular  case  before  them,  appears  likewise  in  the 
case  of  the  King  against  Oneby,  2d  Lord  Raymond,  page  1494: — 
**  On  the  trial  the  Judge  directs  the  jury  thus :  If  you  believe  such 
and  such  witnesses  who  have  sworn  to  such  and  such  facts,  the 
hilling  of  ilie  deceased  appears  to  he  wiUi  malice  prepense :  but  if 
you  do  not  believe  them,  tlien  you  ought  to  find  him  guilty  of  man* 
slaughter  ;  and  the  jury  mny,  if  they  think  proper,  give  a  general 
verdict  of  murder  or  manslaughter :  but  if  they  d^ine  giving  u 
general  verdict,  and  toill  find  the  facts  specially,  the  Court  is  then 
to  form  their  judgment  from  the  facta  found,  whether  the  defendant 
be  guilty  or  not  guilty,  i.e,,  whether  th«  act  was  done  with  malice 
and  deliberation,  or  not/'  Surely  language  can  express  nothing 
more  plainly  or  unequivocally,  than  that  where  the  general  issue  is 
)leaded  to  an  indictment,  the  law  and  the  fact  are  both  before  the 
ury  ;  and  that  the  foimer  can  never  be  separated  from  the  latter, 
or  ike  judgment  of  the  Court,  unless  by  their  own  spontaneous 
act :  for  their  words  are, ''  If  they  decline  giving  a  general  verdict, 
and  will  find  the  facts  specially,  the  Court  is  then  to  form  their 
judgment  from  the  facts  found/'  So  that,  after  a  general  issue 
joined,  the  authority  of  the  Court  only  commences  when  the  jury 
chooses  to  decline  the  decision  of  the  law  by  a  general  verdict ;  the 
right  of  declining  which  legal  determination  is  a  privilege  conferred 
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on  them  by  the  statute  of  Westminster  2d,  and  by  no  means  a 
restriction  of  their  powers. 

But  another  very  important  view  of  the  snbject  remains  behind : 
for  supposing  I  Iiad  failed  in  establishing  that  contrast  between 
criminal  and  civil  oases,  which  is  now  too  clear  not  only  to  require, 
but  even  to  justify  another  observation,  the  argument  would  lose 
nothing  by  the  failure ;  the  similarity  I)etween  criminal  and  civil 
cases  derives  all  its  application  to  the  ai'gument  from  the  learned 
Judge's  supposition,  that  the  jurisdiction  of  the  jury  over  the  law 
was  never  contended  for  in  the  latter,  and  consequently  on  a  prin- 
ciple of  equality  conid  not  be  supported  in  the  former  ;  whereas  I 
do  contend  for  it,  and  can  incontestably  establish  it  in  both.  This 
application  of  the  argument  is  plain  from  the  words  of  the  charge : 
*'  If  the  jury  could  find  the  law,  it  would  undoubtedly  hold  in  civil 
cases  aa  well  as  criminal ;  but  was  it  ever  supposed  that  a  jury  wan 
competent  to  say  the  0{ieration  of  a  fine,  or  a  recovery,  or  a  war- 
ranty, which  are  mere  questions  of  law  ?  " 

To  this  question  I  answer,  that  the  competency  of  the  jury  in 
such  cases  is  contended  for  to  the  full  extent  of  my  principle,  belli 
by  Lyttleton  and  by  Coke :  they  cannot  indeed  decide  upon  them 
de  piano,  which,  as  Vanghan  truly  says,  is  unintelligible,  because 
an  unmixed  question  of  law  can  by  no  possibility  come  before 
them  for  decision  ;  but  whenever  (which  very  often  happens)  the 
0|ieration  of  a  fine,  a  recover}',  a  warranty,  or  any  other  record  or 
conveyance  known  to  the  law  of  England  comes  forward,  mixed 
with  the  fact  on  the  general  issue,  the  jury  have  then  most 
nnqaestionably  a  right  to  determine  it ;  and  what  is  more,  no 
other  authority  |)OSBibly  can;  because,  when  the  general  issue  is 
permitted  by  law,  these  questions  cannot  appear  on  the  record  for 
the  judgment  of  the  Court,  and  although  it  can  grant  a  new  trial, 
yet  the  same  question  must  ultimately  be  determined  by  another 
jury.  This  is  not  only  self-evident  to  every  lawyer,  but,  as  I  said, 
is  expressly  laid  down  by  Lyttleton  in  the  368th  section.  "Also 
in  such  cases  where  Uie  inquest  may  give  their  verdict  at  large,  if 
they  will  take  upon  them  the  knowledge  of  the  law  ufion  the 
matter^  they  may  give  their  verdict  generally  as  it  is  put  in  their 
charge :  as  in  the  case  aforesaid  they  may  well  say,  that  the  lessor 
did  not  disseise  the  lessee  if  they  will."  Coke,  in  his  commentary 
on  this  section,  confirms  Lyttleton;  saying,  that  in  doubtful  cases 
tiiey  should  find  specially  for  fear  of  an  attaint ;  and  it  is  plain 
that  the  statute  of  Westminster  the  2nd,  was  made  either  to  give 
or  to  confirm  the  right  of  the  jury  to  find  the  matter  specially, 
leaving  their  jurisdiction  over  the  law  as  it  stood  by  the  common 
law.  The  words  of  the  statute  of  Westminster  2d,  chapter 
30tb,  are,  ''Ordinatum  est  quod  justitiarii  ad  assisas  capiendas 
assignati^  non  compdlant  jnratores  dicere  precise  si  sit  disseisina 
vel  non ;    dummodo  voluerint  dio^re  veritatem  facti  et  petere 
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uuxiliiiin  jiistitiarionim/'  From  tliese  words  it  fihould  appear, 
that  the  jurisdiction  of  the  jury  over  the  law  when  it  came  before 
them  on  the  general  issue,  was  so  vested  in  them  by  the  constitu- 
tion, that  the  exercise  of  it  in  all  cases  had  been  considered  to  be 
compulsory  upon  them,  and  that  this  act  was  a  le«^islative  relief 
from  that  compulsion  in  the  case  of  an  assize  of  disseisin :  it  is 
equally  plain  from  the  remaining  words  of  the  act,  that  their 
jiu'isdiction  remained  as  before;  ''sed  si  sponte  velint  dicere  quod 
disseisina  est  vel  uon,  admittatur  eorum  veredictum  sub  suo 
periculo." 

But  the  most  material  observation  upon  this  statute,  as  appli* 
ciEtble  to  the  present  subject,  is,  that  the  terror  of  the  attaint  from 
which  it  was  passed  to  relieve  them,  having  (as  has  been  shown) 
DO  existence  in  cases  of  crime,  the  act  only  extended  to  relieve  the 
jury  at  their  discretion  from  finding  the  law  in  civil  actions;  and 
consequently  it  is  only  from  custom,  and  not  from  positive  law, 
that  they  are  not  even  compellable  to  give  a  general  verdict 
involving  a  ji^dgment  of  law  on  every  criminal  trial. 

These  principles  and  authorities  certainly  establish  that  it  is  the 
duty  of  the  Judge,  on  every  trial  where  the  general  issue  is 
pleaded,  to  give  to  the  jury  his  opinion  on  the  law  as  applied  to 
the  case  before  them ;  and  that  they  must  find  a  general  verdict 
comprehending  a  judgment  of  law,  unless  they  choose  to  refer  it 
specially  to  the  Court. 

But  we  are  here,  in  a  case  where  it  is  contended,  that  the  duty 
of  the  Judge  is  the  direct  contrary  of  this : — that  he  is  to  give  no 
opinion  at  all  to  the  jury  upon  the  law  as  applied  to  the  case 
before  them  ;  that  they  likewise  are  to  refrain  from  all  considera- 
tion of  it,  and  yet  that  the  very  same  general  verdict  comprehend- 
ing both  fact  and  law,  is  to  be  given  by  them  as  if  the  whole  legal 
matter  had  been  summed  up  by  the  one  and  found  by  the 
other. 

I  confess  I  have  no  organs  to  comprehend  the  principle  on 
which  such  a  practice  proceeds.  I  contended  for  nothing  more  at 
the  trial  than  the  very  practice  recommended  by  Forster  and  Lord 
Baymond :  I  addressed  myself  to  the  jury  upon  the  law  with  all 
possible  respect  and  deference,  and  indeed  with  very  marked 
])ersoual  attention  to  the  learned  Judge :  so  far  from  urging  the 
jury  dogmatically  to  think  for  themselves  without  his  constitu- 
tional assistance,  I  called  for  his  opinion  on  the  question  of  libel ; 
saying,  that  if  he  should  tell  them  distinctly  the  paper  indicated 
was  libellous,  though  I  should  not  admit  that,  they  were  bound  at 
all  events  to  give  effect  to  it  if  they  felt  it  to  be  innocent ;  yet  I 
was  ready  to  agree  that  they  ought  not  to  go  against  the  charge 
without  great  consideration :  but  that  if  he  should  shut  himself 
up  in  silence,  giving  no  opinion  at  all  upon  the  criminality  of  the 
[mper  from  which  alone   any  guilt  could  be  fastened  ou  the 
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publisher,  and  should  narrow  their  consideration  to  the  p^iblicatton, 
I  entered  my  protest  against  their  finding  a  verdict  affixing  the 
epithet  of  guilty  to  the  mere  fact  of  publishing  a  paper,  the  guiU 
of  which  had  not  been  investigated.  If,  after  this  address  to  the 
jury,  the  learned  Judge  had  told  them,  that  in  his  opinion  the 
imper  was  a  libel,  but  still  leaving  it  to  their  judgments,  and  like- 
wise the  defendant's  evidence  to  their  consideration,  had  further 
told  them,  that  he  thought  it  did  not  exculpate  the  publication ; 
and  if  in  consequence  of  such  directions  the  jury  had  found  a  ver- 
dict for  the  Grown,  I  should  never  have  made  my  present  motion 
for  a  new  trial ;  because  I  should  have  considered  such  a  verdict 
of  Guilty  as  founded  upon  the  opinion  of  the  jury  on  the  whole 
matter  as  left  to  their  consideration,  and  must  have  sought  my 
remedy  by  arrest  of  judgment  on  the  record. 

But  the  learned  Judge  took  a  direct  contrary  course  :  he  gave  no 
opinion  at  all  on  the  guilt  or  innocence  of  the  paper ;  he  took  no 
notice  of  the  defendant's  evidence  of  intention  :  he  told  the  jiuy,  in 
the  most  explicit  terms,  that  neither  the  one  nor  the  other  were 
witbin  their  jurisdiction ;  and  upon  the  mere  fact  of  publication 
directed  a  general  verdict  comprehending  the  epithet  of  QuUtj/, 
after  having  expressly  withdrawn  from  the  jury  every  consideration 
of  the  merits  of  the  paper  published,  or  the  intention  of  the  pub- 
lisher, from  which  it  is  admitted  on  all  hands  the  guiU  of  publica* 
lion  could  alone  have  any  existence. 

My  motion  is  therefore  founded  upon  this  obvious  and  simple 
principle  ;  that  the  defendant  has  had  in  fact  no  trial  ;  having 
been  found  guilty  without  any  investigation  of  his  guUt,  and  with- 
out any  power  left  to  the  jury  to  take  cognisance  of  his  innocence. 
I  undertake  to  show,  that  the  jury  could  not  possibly  conceive  or 
])elieve  from  the  Judge's  charge,  that  they  had  any  jurisdiction  to 
Hcqnit  bim ;  however  they  might  have  been  impressed  even  with 
the  merit  of  the  publication,  or  convinced  of  his  meritorious  inten- 
tion in  publishing  it :  nay,  what  is  worse,  while  the  learned  Judge 
totally  deprived  them  of  their  whole  jurisdiction  over  the  question 
of  libel  and  the  defendant's  seditious  intention,  he  at  the  same  time 
directed  a  general  verdict  of  Guilty,  which  comprehended  a  judg- 
ment upon  both. 

When  I  put  this  construction  on  the  learned  Judge's  direction, 
I  fonnd  myself  wholly  on  the  language  in  which  it  was  communir 
cated  ;  and  it  will  be  no  answer  to  such  construction,  that  no  such 
restraint  was  meant  to  be  conveyed  by  it.  If  the  learned  Judge's 
intentions  were  even  the  direct  contrary  of  his  expressions,  yet  if, 
in  consequence  of  that  which  was  expressed  though  not  intended, 
the  jury  were  abridged  of  a  jurisdiction  which  belonged  to  them  by 
law,  and  in  the  exercise  of  whioh  the  defendant  had  an  interest,  he 
is  equally  a  sufferer,  and  the  verdict  given  under  such  misconcep- 
tion of  authoritjT  is  equally  void ;  my  application  ought  therefore 
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to  stand  or  fall  by  the  charge  itself,  upon  which  I  disclaim  all  difi- 
ingenuous  cavilling.  I  am  certainly  lK>nnd  to  show,  that  from  the 
general  result  of  it,  fairly  and  liberally  interpreted,  the  juiy  could 
not  conceive  that  they  had  any  right  to  extend  their  consideration 
beyond  the  bare  fact  of  publication,  so  as  to  acquit  the  defendant 
by  a  judgment  founded  on  the  legality  of  the  dialogue,  or  the 
lionesty  of  the  intention  in  publishing  it. 

In  order  to  understand  the  learned  Judge's  direction,  it  must  be 
recollected  that  it  was  addressed  to  them  in  answer  to  me,  who  had 
contended  for  nothing  more  than  that  these  two  considerations 
ought  to  rule  the  verdict ;  and  it  will  be  seen  that  the  charge,  on 
the  contrary,  not  only  excluded  both  of  them  by  geneml  inference, 
but  by  expressions,  arguments,  and  illustrations  the  most  studiously 
selected  to  convey  that  exclusion,  and  to  render  it  binding  on  the 
consciences  of  the  jury.  After  telling  them  in  the  very  beginning 
of  his  charge,  that  the  single  question  for  their  decision  was. 
whether  the  defendant  had  published  the  pamphlet?  he  declared 
to  them,  that  it  was  not  even  aUotoed  to  him,  as  tJie  Judge  tidying 
the  cause,  to  say  whether  it  was  or  was  not  a  libel :  for  that  if  he 
should  say  it  was  no  libel,  and  they,  following  his  direction,  should 
acquit  the  defendant,  they  would  thereby  deprive  the  prosecutor  of 
his  writ  of  error  upon  the  record,  which  was  one  of  his  dearest 
birthrights.  The  law,  he  said,  was  equal  between  the  prosecutor 
and  the  defendant;  that  a  verdict  of  acquittal  would  close  the 
matter  for  ever,  depriving  him  of  his  appeal ;  and  that  whatever 
therefore  was  upon  the  record  was  not  for  their  decision,  but  might 
be  carried  at  the  pleasure  of  either  party  to  the  House  of  Loixis. 

Surely  language  could  not  convey  a  limitation  upon  the  right  of 
the  jury  over  the  question  of  libel,  or  the  intention  of  theptiblisher, 
more  positive  or  more  universal.  It  was  positive,  inasmuch  as  it 
held  out  to  them  that  such  a  jurisdiction  could  not  be  entertained 
without  injustice ;  and  it  was  universal,  because  the  principle  had 
no  special  application  to  the  particular  circumstances  of  that  trial, 
but  subjected  every  defendant  upon  every  prosecution  for  a  libel, 
to  an  inevitable  conviction  on  the  mere  proof  of  publishiugany- 
thing,  though  both  judge  and  jury  might  be  convinced  that  the 
thing  published  was  innocent,  and  even  meritorious. 

My  Lord,  I  make  this  commentary  without  the  hazard  of  con- 
tradiction from  any  man  whose  reason  is  not  disordered.  For  if 
the  prosecutor  in  every  case  has  a  birthright  by  law  to  have  the 
question  of  libel  left  open  upon  the  reconl,  which  it  can  only  be 
by  a  verdict  of  conviction  on  the  single  fact  of  publishing;  no  legal 
right  can  at  the  same  time  exist  in  the  jury  to  shut  out  that  ques- 
tion by  a  verdict  of  acquittal,  founded  upon  the  merits  of  the  pub- 
lication, or  the  innocent  mind  of  the  publisher.  Bights  that  are 
repugnant  and  contradictory,  cannot  be  co-existent.  The  jury  can 
never  have  a  constitutional  right  to  do  au  act  beneficial  to  tlM3 
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defendanty  which,  when  done,  deprives  the  prosecutor  of  a  right 
which  the  same  oonstitution  has  vested  in  him.  No  right  can 
belong  to  one  person,  the  exercise  of  which,  in  every  instance,  must 
necessarily  work  a  wrong  to  another.  If  the  prosecutor  of  a  libel 
has,  in  every  instance,  the  privilege  to  try  the  merits  of  his  prose- 
cution before  the  judges,  the  jury  can  have  no  right  in  any  in- 
stance to  preclude  his  appeal  to  them  by  a  general  verdict  for  the 
defendant. 

The  jury,  therefore,  from  this  part  of  the  charge,  must  neces- 
flarily  have  felt  themselves  absolutely  limited  (I  might  say  even  in 
iheir  powers)  to  the  fact  of  publication,  because  the  highest  re- 
Htraint  upon  good  men  is  to  convince  them  that  they  cannot  break 
loose  from  it  without  injustice  ;  and  the  power  of  a  good  subject  is 
never  more  effectually  destroyed  than  when  he  is  made  to  believe 
that  the  exercise  of  it  will  be  a  breach  of  his  duty  to  the  public, 
and  a  violation  of  the  laws  of  his  country. 

But  since  equal  justice  between  the  prosecutor  and  the  defen- 
dant is  the  pretence  for  this  abridgment  of  jurisdiction,  let  us 
examine  a  little  how  it  is  affected  by  it.  Do  the  prosecutor  and 
the  defendant  really  stand  upon  an  equal  footing  by  this  mode  of 
proceeding?  With  what  decency  this  can  be  alleged,  I  leave 
thofle  to  answer  who  know  that  it  is  only  by  the  indulgence  of  Mr. 
Bearcroft,  of  counsel  for  the  prosecution,  that  my  reverend  client 
is  not  at  this  moment  in  prison*  while  we  are  discussing  this 
notable  equality.  Besides,  my  Lord,  the  judgment  of  this  Court, 
though  not  final  in  the  constitution,  and  therefore  not  binding  on 
the  prosecutor,  is  absolutely  conclusive  on  the  defendant  If  your 
Loraships  pronounce  the  record  to  contain  no  libel,  and  arrest  the 
judgment  on  the  verdict,  the  prosecutor  may  carry  it  to  the  House 
of  Lords,  and,  pending  hi^writ  of  error,  remains  untouched  by 
your  Lordship's  decision,  ^ut  if  judgment  be  against  the  defen- 
dant, it  is  only  at  thej^discretitn  of  the  Grown  (as  it  is  said),  and  not 
of  rights  that  he  can  prosecute  any  writ  of  error  at  all ;  and  even 
if  he  finds  no  obstruction  in  that  quarter,  it  is  but  at  the  best  an 
appeal  for  the  benefit  of  public  liberty,  from  which  he  himself  can 
have  no  personal  benefit;  for  the  writ  of  error  being  no  supersedeas, 
the  punishment  is  inflicted  on  him  in  the  meantime.  In  the  case 
of  Mr.  Home,t  this  Court  imprisoned  him  for  publishing  a  libel 
upon  its  own  judgment,  pending  his  appeal  from  its  justice;  and 
he  had  suffered  the  utmost  rigour  which  the  law  imposed  upon 
him  as  a  criminal,  at  the  time  that  the  House  of  Lords,  with  the 
assistance  of  the  twelve  judges  of  England,  wera  gravely  assembled 

*  Lord  Mansfield  ordered  the  Dean  to  be  committed  on  the  motion  for  the  new 
trial,  and  aid  he  bad  no  discretion  to  suffer  him  to  be  at  large,  without  consent, 
ater  his  appearance  in  Court  on  conriction.  Upon  which  Mr  Bearcroft  gave  hia 
consent  tiiat  Uie  Dean  should  remain  at  large  upon  bail. 

+  Afterwards  Mr  Home  Tooke,  whose  writings  do  honour  to  our  language  and 
coaatiy. 

L 
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to  determine  whether  he  had  been  guilty  of  aoy  crime.  I  do  not 
mention  this  case  as  hard  or  rigorous  on  Mr.  Home,  as  an  indi- 
vidual ;  it  is  the  general  course  of  practice,  but  surely  that  practice 
ought  to  put  an  end  to  this  argument  of  equality  between  prose- 
cutor and  prisoner.  It  is  adding  insult  to  injury  to  tell  an  innocent 
man  who  is  in  a  dungeon,  pending  his  writ  of  error,  and  of  whose 
innocence  both  judge  and  jury  were  convinced  at  the  trial,  that  he 
is  in  equal  scales  with  his  prosecutor,  who  is  at  large,  because  he 
has  an  opportunity  of  deciding,  after  the  expiration  of  his  punish- 
ment, that  the  prosecution  had  been  unfounded,  and  his  sufiTerings 
unjust.  By  parity  of  reasoning,  a  prisoner  in  a  capital  case  might 
be  hanged  in  the  meantime  for  the  benefit  of  equal  justice,  leaving 
his  executors  to  fight  the  battle  out  with  his  prosecutor  upon  the 
record,  through  every  court  in  the  kingdom,  by  which,  at  last,  his 
attainder  might  be  reversed,  and  the  blood  of  his  posterity  remain 
uncorrupted.    What  justice  can  be  more  impartial  or  equal  ? 

So  much  for  this  right  of  the  prosecutor  of  a  libel  to  compd  a 
jury  in  every  case  generally  to  convict  a  defendant  on  the  fact  of 
publication,  or  to  find  a  special  verdict — a  right  unheard  of  before 
since  the  birth  of  the  constitution — not  even  founded  upon  any 
equality  in  fact,  even  if  such  a  shocking  parity  could  exist  in  law, 
aud  not  even  contended  to  exist  in  any  other  case  where  private 
men  become  the  prosecutors  of  crimes  for  the  ends  of  public  justice. 
It  can  have,  generally  speaking,  no  existence  in  any  prosecution 
for  felony,  because  the  general  description  of  the  crime  in  such  in- 
dictments, for  the  most  part,  shuts  out  the  legal  question  in  the 
particular  instance  from  appearing  on  the  record;  and  for  the 
same  reason,  it  can  have  no  place  even  in  appeals  of  death,  &c., 
the  only  cases  whera  prosecutors  appear  as  the  revengers  of  their 
own  private  wrongs,  and  not  as  the  representatives  of  the 
Crown. 

The  learned  Judge  proceeded  next  to  establish  tlie  same  uni- 
versal limitation  upon  the  power  of  the  jury,  from  the  history  of 
different  trials,  and  the  practice  of  former  judges  who  presided  at 
them ;  and  while  I  am  complaining  of  what  I  conceive  to  be  in- 
justice, I  must  take  care  not  to  be  unjust  myself.  I  certainly  do 
not,  nor  ever  did,  consider  the  learned  Judges  misdirection  in  his 
charge  to  be  peculiar  to  himself ;  it  was  only  the  resistance  of  the 
<Iefendant's  evidence,  and  what  passed  after  the  jury  returned  into 
Court  with  the  verdict,  that  I  ever  considered  to  be  a  departure 
from  all  precedents ;  the  rest  had  undoubtedly  the  sanction  of 
several  modern  cases;  and  I  wish,  therefore,  to  be  distinctly  under- 
stood, that  I  partly  found  my  motion  for  a  new  trial  in  opposition 
to  these  decisions.  It  is  my  duty  to  speak  with  deference  of  all 
the  judgments  of  this  Court;  and  I  feel  an  additional  respect  for 
some  of  those  I  am  about  to  combat,  because  they  are  your  Lord- 
ship s;  but  comparing  them  with  the  judgments  of  your  predeces- 
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fiors  for  a<);es,  wliich  is  the  highest  evidence  of  English  law^  I  must 
be  foi-given  if  I  presume  to  question  their  authority. 

My  Lord,  it  is  necessary  tliat  I  should  take  notice  of  some  of 
them,  as  they  occur  in  the  learned  Judge's  charge ;  for  although 
he  is  not  resiionsible  for  the  rectitude  of  those  precedents  which 
he  only  cited  in  support  of  it,  yet  the  defendant  is  unquestionably 
entitled  to  a  new  trial,  if  their  ])rinciples  ai*e  not  ratified  by  the 
Court ;  for  whenever  the  learned  Judge  cited  ))recedents  to  warrant 
the  limitation  on  the  province  of  the  jury  imposed  by  his  own 
authority,  it  was  such  au  adoption  of  the  doctrines  they  contained 
as  made  them  a  rule  to  the  jury  in  their  decision. 

First  then,  the  learned  Judge,  to  overturn  my  argument  with 
the  jury  for  their  jurisdiction  over  the  whole  charge,  opposed  your 
Lordship's  established  practice  for  eight  and  twenty  years ;  and 
the  weight  of  this  great  authority  was  increased  by  the  general 
manner  in  which  it  was  stated,  for  I  find  no  expressions  of  your 
Lordship's  in  any  of  the  reiK)rted  cases  which  go  the  length  con- 
tended for.  I  find  the  practice,  indeed,  fully  warranted  by  them  ; 
but  I  do  not  meet  with  the  principle  which  can  alone  vindicate 
tliat  practice  fairly  and  distinctly  avowed.  The  learned  Judge, 
therefore,  referred  to  the  charge  of  Chief-Justice  Baymond,  in  the 
case  of  the  King  and  Franklin,  in  which  the  universal  limitation 
contended  for  is  indeed  laid  down,  not  only  in  tlie  most  unequivo- 
cal expressions,  but  the  ancient  jurisdiction  of  juries,  resting  upon 
all  the  authorities  I  have  cited,  treated  as  a  ridiculous  notion  which 
had  been  just  taken  up  a  little  before  the  year  173 1,  and  which 
uo  man  living  had  ever  dreamed  of  before.  The  learned  Judge 
observed  that  Lord  Btiymond  stated  to  the  jury,  on  Franklin's  trial, 
titat  there  were  thi*ee  questions :  the  first  was,  the  fact  of  publish- 
ing the  Craftsman  ;  secondly,  whether  the  averments  in  the  infor- 
mation were  true  ;  but  that  the  third,  viz.,  whether  it  was  a  libel, 
was  merely  a  question  of  law,  with  which  the  jury  Ivad  nothing  to 
do,  as  had  been  then  of  late  thought  by  some  people  who  ought  to 
have  known  better. 

This  direction  of  Lord  Baymond's  was  fully  ratified  and  adopted 
in  all  its  extent,  and  given  to  the  jury,  on  the  present  trial,  with 
several  others  of  the  same  import,  as  an  unerring  guide  for  their 
conduct;  and  surely  human  ingenuity  could  not  frame  a  more 
abstract  and  universal  limitation  upon  their  right  to  acquit  the 
defendant  by  a  general  verdict;  for  Lord  Baymond's  expressions 
amount  to  an  absolute  denial  of  the  right  of  the  jury  to  find  the 
defendant  not  guilty,  if  the  publication  and  innuendoes  are  proved. 
''Libel  or  no  libel,  is  a  question  of  law,  with  which  you,  the  jury, 
have  nothing  to  do'*  How  then  can  they  have  any  right  to  give  a 
general  verdict  consistently  with  this  declaration  ?  Can  any  man 
in  his  senses  collect  that  he  has  a  right  to  decide  on  that  with  which 
he  lias  nothing  to  do  ? 
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But  it  is  needless  to  comment  on  these  expressions,  for  the  jury 
were  likewise  told  by  the  learned  Jadge  himself,  that,  if  they 
believed  the  fact  of  publication,  they  were  bound  to  find  the  defen- 
dant  guilty ;  and  it  will  hardly  be  contended,  that  a  man  has  a  right 
to  refrain  from  doing  that  which  he  is  bound  to  do. 

Mr.  Cowper,  as  counsel  for  the  prosecution,  took  upon  him  to 
explain  what  was  meant  by  this  expression ;  and  I  seek  for  no  other 
construction :  ''  The  learned  Judge  (said  he)  did  not  mean  to  deny 
the  right  of  the  jury,  but  only  to  convey,  that  there  was  a  religious 
and  moral  obligation  upon  them  to  refrain  from  the  exercise  of  if 
Now,  if  the  principle  which  imposed  that  obligation  had  been  alleged 
to  be  special,  applying  only  to  the  particuUir  case  of  the  Dean  of 
St  Amph,  and  consequently  consistent  with  the  right  of  the  jury  to 
a  more  enlarged  jurisdiction  in  other  instances ;  telling  the  jury 
that  they  were  bound  to  convict  on  proof  of  publication,  might  be 
plausibly  construed  into  a  recommendation  to  refrain  from  the 
exercise  of  their  right  in  that  case,  and  not  to  a  general  denial  of 
its  existence :  but  the  moment  it  is  recollected  that  the  principle 
which  bound  them  was  not  particular  to  the  instance,  bnt  abstract 
and  universal,  binding  alike  in  every  prosecution  for  a  libel,  it 
requires  no  logic  to  pronounce  the  expression  to  be  an  absolute,, 
unequivocal,  and  universal  denial  of  the  right :  common  sense  tells- 
every  man,  that  to  speak  of  a  person's  right  to  do  a  thing,  which 

J'et,  in  every  possible  instance  where  it  might  be  exerted,  he  is  re- 
igiously  and  morally  bound  not  to  exert,  is  not  even  sophistry,  but 
downright  vulgar  nonsense.  But  the  jury  were  not  only  limited 
by  these  modem  precedents,  which  certainly  have  an  existence; 
but  were  in  my  mind  limited  with  still  greater  effect  by  the  learned 
Judge's  declaration,  that  some  of  those  ancient  authorities  on  which 
I  had  principally  relied  for  the  establishment  of  their  jurisdiction,, 
had  not  merely  been  overruled,  but  were  altogether  mapplicable. 
I  particularly  observed  how  much  ground  I  lost  with  the  jury 
when  they  were  told  from  the  Bench,  that  even  in  Bushel's  case,  on 
which  I  had  so  greatly  depended,  the  very  reverse  of  my  doctrine 
had  been  expressly  established :  the  Court  having  said  nnanimously 
in  that  case,  according  to  the  learned  Judge's  statement,  that  if  the 
jury  be  asked  what  the  law  is,  they  cannot  say,  and  having  likewise 
ratified  in  express  terms  the  maxim,  ad  qucestionem  Ugis  turn 
respondent  Juratores. 

My  Lord,  this  declaration  from  the  Bench,  which  I  confess  not  a 
little  staggered  and  surprised  me,  rendered  it  my  dnty  to  look  again 
into  Vaughan,  where  Bushel's  case  is  reported :  I  have  performed 
that  duty,  and  now  take  upon  me  positivelv  to  say,  that  the  words 
of  Lord  Chief-Justice  Vaughan,  which  the  learned  Judge  con- 
sidered as  a  judgment  of  the  Court,  denying  the  jurisdiction  of  the 
jury  over  the  law,  where  a  general  issue  is  joined  before  them,  were, 
on  the  contrary,  made  use  of  by  that  learned  and  excellent  person,. 
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to  expose  the  fallacy  of  such  a  misapplication  of  the  maxim  alluded 
to,  by  the  counsel  against  Bushel ;  declaring  that  it  had  no  refer- 
ence to  any  case  where  the  law  and  the  fact  were  incorporated  by 
the  plea  of  not  guilty,  and  confirming  the  right  of  the  iury  to  find 
the  law  upon  every  such  issue,  in  terms  the  most  emphatical  and 
expressive.    This  is  manifest  from  the  whole  report. 

Bushel,  one  of  the  jurors  on  the  trial  of  Penn  and  Mead,  had 
been  committed  by  the  Court  for  finding  the  defendant  not  guilty, 
against  the  direction  of  the  Court  in  matter  of  law;  and  being 
brought  before  the  Court  of  Common  Pleas  by  habeas  corpus, 
this  cause  of  commitment  appeared  upon  the  face  of  the  return  to 
the  writ  It  was  contended  by  the  counsel  against  Bushel,  upon 
the  authority  of  this  maxim,  that  the  commitment  was  legal,  since 
it  appeared  by  the  return  that  Bushel  had  taken  upon  him  to  find 
the  law  against  the  direction  of  the  Judge,  and  had  been,  therefore, 
legally  imprisoned  for  that  contempt.  It  was  upon  that  occasion 
that  Chief-Justice  Vaughan,  with  the  concurrence  of  the  whole 
Court,  repeated  the  maxim,  ad  qnceationem  legia  nott  respondent 
jwraboreSy  as  cited  by  the  counsel  for  the  Crown,  but  denied  the 
application  of  it  to  impose  any  restraint  upon  jurors  trying  any 
crime  upon  tbe  general  issue.  His  language  is  too  remarkEtble  to 
be  forgotten,  and  too  plain  to  be  misunderstood.  Taking  the  words 
of  the  return  to  the  habeas  corpus^ — viz., ''  That  the  jury  did  acquit 
against  the  direction  of  the  Court  in  matter  of  law," — '*  These 
worda,"  said  this  great  lawyer, ''  taken  literally  and  de  piano,  are 
insignificant  and  unintelligible,  for  no  issue  can  be  joined  of  matter 
of  law; — ^no  jury  can  be  charged  with  the  trial  of  matter  of  law 
barely ; — ^no  evidence  ever  was,  or  can  be,  given  to  a  jury  of  what  is 
law  or  not ;  nor  any  oath  given  to  a  jury  to  try  matter  of  law  al/me ; 
nor  can  any  attaint  lie  for  such  a  false  oath.  Therefora  we  must 
take  off  this  veil  and  colour  of  words,  which  make  a  show  of  being 
flometbing,  but  are  in  fact  nothing :  for  if  the  meaning  of  these 
words.  Finding  against  the  direction  of  the  Court  in  maMer  o/law, 
be,  tbat  if  the  Judge,  having  heard  the  evidence  given  in  court  (for 
he  knows  no  other),  shall  tell  the  jury  upon  this  evidence  that  the 
law  is  for  the  plaintiff  or  the  defendant,  and  they,  under  the  pain 
of  fine  and  imprisonment,  are  to  find  accordingly,  every  one  sees 
that  the  jury  is  but  a  troublesome  delay,  great  charge,  and  of  no 
nse  in  determining  right  and  wrong;  which  were  a  strange  and 
new-found  conclusion,  after  a  trial  so  celebrated  for  many  hundreds 
of  years  in  this  country." 

Lord  Chief-Justice  Yaughan's  argument  is  therefore  plainly  this. 
Adverting  to  the  arguments  of  the  counsel,  he  says,  You  talk  of 
the  maxim  ad  qucestionem  legis  non  respondent  Juratores,  but  it  has 
no  sort  of  application  to  your  subject  The  words  of  your  return,— 
viz.,  that  Bushel  did  acquit  against  the  direction  of  the  Court  ul 
matter  of  law,  are  unintelligible,  and,  as  applied  to  the  case,  im- 
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possible.  The  jury  could  not  be  asked  in  the  abstrnct,  what  was 
the  law:  they  could  not  have  an  issue  of  the  law  joined  before 
them :  they  could  not  be  sworn  to  try  it.  Ad  qiicestionem  legta  ncn 
respondent  jurafores :  therefore  to  say  literally  and  de  piano  that 
the  jury  found  the  law  against  the  Judge's  direction  is  absurd :  they 
could  not  be  in  a  situation  to  find  it; — an  unmixed  question  of  law 
could  not  be  before  them  :— the  Judge  could  not  give  any  positive 
directions  of  law  upon  the  tria),  for  the  law  can  only  arise  out  of 
facts,  and  the  Judge  cannot  know  what  the  facts  are  till  the  jury 
have  given  their  verdict.  Therefore,  continued  the  Chief-Justice, 
let  us  take  off  this  veil  and  colour  of  words,  which  make  a  show  of 
being  something,  but  are  in  fact  nothing:  let  us  get  rid  of  the 
fallacy  of  applying  a  maxim,  which  truly  describes  the  jurisdiction 
of  the  Courts  over  issues  of  law,  to  destroy  the  jurisdiction  of  jurors, 
in  cases  where  law  and  fact  are  blended  together  upon  a  trial : — 
since,  if  the  jury  at  the  trial  are  bound  to  receive  the  law  from  the 
Judge,  every  one  sees  that  it  is  a  mere  mockery,  and  of  no  use  in 
determining  right  and  wrong.  This  is  the  plain  common  sense  of 
the  argument ;  and  it  is  impossible  to  suggest  a  distinction  between 
its  application  to  Bushel's  case  and  to  the  present,  except  that  the 
right  of  imprisoning  the  jurors  was  there  contended  for,  in  order  to 
enforce  obedience  to  the  directions  of  the  Judge.  But  this  distinc- 
tion, if  it  deserves  the  name,  though  held  up  by  Mr.  Bearcroft  as 
very  important,  is  a  distinction  without  a  difference.  For  if, 
according  to  Vaughan,  the  free  agency  of  the  jury  over  the  whole 
charge,  uncontrolled  by  the  Judge's  direction,  constitutes  the  whole 
of  that  ancient  mode  of  trial,  it  signifies  nothing  by  wliat  meana 
that  free  agency  is  destroye<l :  whether  by  the  imprisonment  of 
conscience  or  of  body :  by  the  operation  of  their  virtues  or  of  their 
fears.  Whether  they  decline  exerting  their  jurisdiction  from  being 
told  that  the  exertion  of  it  is  a  contempt  of  religious  and  moral 
order,  or  a  contempt  of  the  Court  punishable  by  imprisonment; 
their  jurisdiction  is  equally  taken  away. 

My  Lord,  I  should  be  very  sorry  improperly  to  waste  the  time  of 
the  Court>  but  I  cannot  help  repeating  once  again,  that  if,  in  conse- 
quence  of  the  learned  Judge's  directions,  the  jury,  from  a  just 
deference  to  learning  and  authority,  from  a  nice  and  modest  sense 
of  duty,  felt  themselves  not  at  liberty  to  deliver  the  defendant  from 
the  whole  indictment,  hb  has  not  been  tried  :  because,  though 
he  was  entitled  by  law  to  plead  genei-ally  that  he  was  not  guilty ; 
though  he  did  in  fact  plead  it  accordingly,  and  went  down  to  trial 
upon  it,  yet  the  jury  have  not  been  permitted  to  try  that  issue,  but 
have  been  directed  to  find  at  all  events  a  general  verdict  of  guilty, 
with  a  positive  injunction  not  to  investigate  the  guilt,  or  even  to 
listen  to  any  evidence  of  innocence. 

My  Lord,  I  cannot  help  contrasting  this  trial  with  that  of  Colonel 
Gordon's  but  a  few  sessions  past  in  London.    I  had  in  my  hand 
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bnt  this  moment  an  accurate  note  of  Mr.  Baron  Eyre's*  charge  to 
the  jury  on  that  occasion  ;  I  will  not  detain  the  Conrt  by  looking 
for  it  amongst  my  papers,  because  I  believe  I  can  correctly  repeat 
the  substance  of  it 
Earl  of  Mansfield.    The  case  of  the  King  v.  Cosmo  Gordon  ? 
Mr.  Erskink    Yes,  my  Lord :  Colonel  Gordon  was  indicted  for 
the  murder  of  General  Thomas,  whom  he  had  killed  in  a  duel :  and 
the  question  was,  whether,  if  the  jury  were  satisfied  of  that  fact, 
the  prisoner  was  to  be  convicted  of  murder  ?     That  was,  according 
to  Forster,  as  much  a  question  of  law  as  libel  or  no  libel :  but  Mr. 
BaroQ  Eyre  did  not  therefore  feel  himself  at  liberty  to  withdraw  it 
from  the  jury.    After  stating  (greatly  to  his  honour)  the  hard  con- 
dition of  the  prisoner,  who  was  brought  to  a  trial  for  life,  in  a  case 
where  the  positive  law  and  the  prevailing  manners  of  the  times  were 
80  strongly  in  opposition  to  one  another,  that  he  was  afraid  the 
punishment  of  individuals  would  never  be  able  to  beat  down  an 
offence  so  sanctioned,  he  addressed  the  jury  nearly  in  these  words  : 
"  Nevertheless,  gentlemen,  I  am  bound  to  declare  to  you  what  the 
law  is  as  applied  to  this  case,  in  all  the  different  views  in  which  it 
can  be  considered  by  you  upon  the  evidence.     Of  this  law,  and  of 
the  facts  as  you  shall  find  them,  your  verdict  must  he  compounded  ; 
and  I  persuade  myself,  that  it  will  be  such  a  one  as  to  give  satis- 
faction to  your  own  consciences.'' 

Now,  if  Mr.  Baron  Eyre,  instead  of  telling  the  jury  that  a  duel, 
however  fairly  and  honourably  fought,  was  a  murder  by  the  Inw 
of  England,  and  leaving  them  to  find  a  general  verdict  under  that 
direction,  had  said  to  them,  that  whether  such  a  duel  was  murder 
or  manslaughter,  was  a  question  with  which  neither  he  nor  they 
had  anything  to  do,  and  on  which  he  should  therefore  deliver  no 
opinion ;  and  had  directed  them  to  find  that  the  prisoner  was 
guilty  of  killing  the  deceased  in  a  deliberate  duel,  telling  them 
that  the  Court  would  settle  the  rest,  that  would  have  been  directly 
consonant  to  the  case  of  the  Dean  of  St.  Asaph.  By  this  direction 
the  prisoner  would  have  been  in  the  hands  of  the  Court,  and  the 
judges,  not  the  jury,  would  have  decided  upon  the  life  of  Colonel 
Gordon. 

But  the  two  learned  judges  differ  most  essentially  indeed.  Mr. 
Baron  Eyre  conceives  himself  bound  in  duty  to  state  the  law  as 
applied  to  the  particular  facts,  and  to  leave  it  to  the  jury.  Mr. 
Justice  Buller  says  he  is  not  bound,  nor  even  allowed,  so  to  stnto 
or  apply  it,  and  withdraws  it  entirely  from  their  consideration.  Mr. 
Baron  Eyre  tells  the  jury  that  their  verdict  is  to  be  compounded  of 
the  fact  and  the  law.  Mr.  Justice  Buller,  on  the  contrary,  that  it 
is  to  be  confined  to  the  fact  only,  the  law  being  the  exclusive  pro- 
vince of  the  Court.  My  Lord,  it  is  not  for  me  to  settle  differences 
of  opinion  between  the  judges  of  England,  nor  to  pronounce  which 

*  Late  Lord  Chief-BaroD. 
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of  them  is  wrong ;  but  since  they  are  contradictory  and  inoon* 
sistent,  I  may  hazard  the  assertion  that  they  cannot  both  be  right : 
the  authorities  which  I  have  cited,  and  the  general  sense  of  man- 
kind, which  settles  everything  else,  must  determine  the  rest 

My  Lord,  I  come  now  to  a  very  important  part  of  the  case,  un- 
touched I  believe  before  in  any  of  the  arguments  on  this  occasion. 

I  mean  to  contend  that  the  learned  Judge's  charge  to  the  jury 
cannot  be  supported  even  upon  its  own  principles ;  for,  supposing 
the  Court  to  be  of  opinion  that  all  I  have  said  in  opposition  to 
these  principles  is  inconclusive,  and  that  the  question  of  libel,  and 
the  intention  of  the  publisher,  were  properly  withdrawn  from  the 
consideration  of  the  jury,  still  I  think  I  can  make  it  appear  that 
such  a  judgment  would  only  render  the  misdirection  more  palpable 
and  striking. 

I  may  safely  assume  that  the  learned  Judge  must  have  meant 
to  direct  the  jury  either  to  find  a  general  or  a  special  verdict;  or, 
to  speak  more  generally,  that  one  of  these  two  verdicts  must  be  the 
object  of  every  charge  ;  because  I  venture  to  affirm,  that  neither 
the  records  of  the  courts,  the  reports  of  their  proceedings,  nor  the 
writings  of  lawyers,  furnish  any  account  of  a  third.  There  can  be 
no  middle  verdict  between  both ;  the  jury  must  either  try  the 
whole  issue  generally,  or  find  the  facts  specially,  referring  the  legal 
conclusion  to  the  Court 

I  may  affirm  with  equal  certainty,  that  the  general  verdict,  ex 
vi  termini,  is  universally  as  comprehensive  as  the  issue,  and  that 
consequently  such  a  verdict  on  an  indictment,  upon  the  general 
issue,  not  guilty,  universally  and  unavoidably  involves  a  judgment 
of  law  as  well  as  fact ;  because  the  charge  comprehends  both,  and 
the  verdict,  as  has  been  said,  is  coextensive  with  it  Both  Coke 
and  Littleton  give  this  precise  definition  of  a  general  verdict  for 
they  both  say  that  if  the  jury  will  find  the  law,  they  may  do  it  by 
a  general  verdict,  which  is  ever  as  large  as  the  issue.  If  this  be 
so,  it  follows  by  necessary  consequence  that  if  the  Judge  means  to 
direct  the  jury  to  find  generally  against  a  defendant  he  must  leave 
to  their  consideration  everything  which  goes  to  the  constitution  of 
such  a  general  verdict  and  is  therefore  bound  to  permit  them  to 
come  to,  and  to  direct  them  how  to  form  that  general  conclusion 
from  the  law  and  the  fact  which  is  involved  in  the  term  guilty. 
For  it  is  ridiculous  to  say  that  guilty  is  a  fact ;  it  is  a  conclusion 
in  law  from  a  fact  aud  therefore  can  have  no  place  in  a  special 
verdict  where  the  legal  conclusion  is  left  to  the  Court 

In  this  case  the  defendant  is  charged,  not  with  having  published 
this  pamphlet  but  with  having  published  a  certain  false,  scandalous, 
and  seditious  libel,  with  a  seditious  and  rebellious  intention.  He 
pleads  that  he  is  not  guilty  in  manner  and  form  as  he  is  accused ; 
which  plea  is  admitted  on  all  bauds  to  be  a  denial  of  the  whole 
charge,  and  consequently  does  not  merely  put  in  issue  the  fact  of 
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pabliflhing  the  pamphlet,  but  the  trnth  of  the  whole  indictment, 
t.e.,  the  publication  of  the  libel  set  forth  in  it,  with  the  intention 
char|f[;ed  by  it 

When  this  issue  comes  down  for  trial,  the  jury  must  either  find 
the  whole  charge  or  a  part  of  it ;  and  admitting,  for  argument  sake^ 
that  the  Judge  has  a  right  to  dictate  either  of  these  two  courses, 
he  is  undoubtedly  bound  in  law  to  make  his  direction  to  the  jury 
conformable  to  the  oue  or  the  other.  If  he  means  to  confine  the 
juiy  to  the  fact  of  publishing,  considering  the  guilt  of  the  defendant 
to  be  a  legal  conclusion  for  the  Court  to  draw  from  that  fact,  spe- 
cially found  on  the  record,  he  ought  to  direct  the  jury  to  find  that 
fact  without  affixing  the  epithet  of  guilty  to  the  finding.  But  if 
he  will  have  a  general  verdict  of  guilty,  which  involves  a  judgment 
of  law  as  well  as  fact,  he  must  leave  the  law  to  the  consideration 
of  the  jory ;  since  when  the  word  Guilty  is  pronounced  by  them,  it 
is  so  well  understood  to  comprehend  everything  charged  by  the 
indictment,  that  the  associate  or  his  clerk  instantly  records  that 
the  defendant  is  guilty  in  manner  and  form  as  he  is  accused,  t.e., 
not  simply  that  he  has  ptiblished  the  pamphlet  contained  in  the 
indictment,  but  that  he  is  guilty  of  publishing  (lie  libel  with  the 
wicked  intentions  charged  on  him  by  the  record. 

Now,  if  this  effect  of  a  general  verdict  of  guilty  is  refiected  on 
for  a  moment,  the  illegality  of  directing  one  upon  the  bare  fact  of 
publishing  will  appear  in  the  most  glaring  colours.  The  learned 
Jndge  says  to  the  jury,  whether  this  be  a  libel  is  not  for  your  con- 
sideration ;  I  can  give  no  opinion  on  that  subject  without  injustice 
to  the  prosecutor ;  and  as  to  what  Mr.  Jones  swore  concerning  the 
defendant's  motives  for  the  publication,  that  is  likewise  not  befoi*e 
yon :  for  if  you  are  satisfied  in  point  of  fact  that  the  defendant 
pMished  this  pamphlet,  you  are  bound  to  find  him  guilty.  Wliy 
gnilty,  my  Lord,  when  the  consideration  of  guilt  is  withdrawn  ? 
He  confines  the  jury  to  the  finding  of  a  fact,  and  enjoins  them  to 
leave  the  legal  conclusion  from  it  to  the  Court ;  yet,  instead  of 
directing  them  to  make  that  fact  the  subject  of  a  special  verdict, 
he  desires  them  in  the  same  breath  to  find  a  general  one ;  to  draw 
the  conclosion  without  any  attention  to  the  premises  ;  to  pronounce 
H  verdict  which,  upon  the  face  of  the  record,  includes  a  judgment 
upon  their  oaths  tliat  the  pai)er  is  a  libel,  and  that  the  publisher's 
intentions  in  publishing  it  were  wicked  and  seditious,  although 
neither  the  one  nor  the  other  made  any  part  of  their  consideration. 
My  Lord,  such  a  verdict  is  a  monster  in  law,  without  precedent  in 
former  times,  or  root  in  the  constitution.  If  it  be  true,  on  the 
principle  of  the  charge  itself,  that  the  fact  of  publication  was  all 
that  the  jury  were  to  find,  and  all  that  was  necessary  to  establish 
the  defendant's  guilt,  if  the  thing  published  be  a  libel,  why  was 
not  that  fact  found  like  all  other  facts  upon  special  verdicts? 
Why  was  an  epithet,  which  is  a  legal  conclusion  from  the  fact, 
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extorted  from  a  jury  who  were  restrained  from  forming  it  them- 
selves ?  The  verdict  must  be  taken  to  be  general  or  special :  if 
general,  it  has  found  the  whole  issue  without  a  coextensive  exami- 
nation ;  if  special,  the  word  Guilty,  which  is  a  conclusion  from 
facts,  can  have  no  place  in  it.  Either  this  word  Guilty  is  operative 
or  unessential ;  an  epithet  of  substance  or  of  form.  It  is  impossible 
to  controvert  that  proposition,  and  I  give  the  gentlemen  their  choice 
of  the  alternative.  If  they  admit  it  to  be  operative  and  of  real 
substance,  or,  to  speak  more  plainly,  that  the  fact  of  publication 
found  specially,  without  the  epithet  of  guilty,  would  have  been  an 
imperfect  verdict  inconclusive  of  the  defendant's  guilt,  and  on 
which  no  judgment  could  have  followed :  then  it  is  impossible  to 
deny  that  the  defendant  has  suffered  injustice,  because  such  an 
admission  confesses  that  a  criminal  conclusion  from  a  fact  has 
been  obtained  from  the  jury,  without  permitting  them  to  exercise 
that  judgment  which  might  have  led  them  to  a  conclusion  of  inno- 
cence ;  and  that  the  word  Guilty  has  been  obtained  from  them  at 
the  trial  as  a  mere  matter  of  form,  although  the  verdict  without  it, 
stating  only  the  fact  of  publication,  which  they  were  directed  to 
find,  to  which  they  thought  the  finding  alone  enlarged,  and  beyond 
which  they  had  never  enlarged  their  inquiry,  would  have  been  an 
absolute  verdict  of  acquittal.  If,  on  the  other  hand,  to  avoid  this 
insuperable  objection  to  the  charge,  the  word  Guilty  is  to  be  rednce<l 
to  a  mere  word  of  form,  and  it  is  to  be  contended  that  the  fact  of 
publication  found  specially  would  have  been  tantamount :  be  it  so  ; 
let  the  verdict  be  so  recorded ;  let  the  word  Guilty  be  expunged 
from  it,  and  I  instantly  sit  down;  I  trouble  your  Lordships  no 
further.  I  withdraw  my  motion  for  a  new  trial,  and  will  maintain 
in  arrest  of  judgment  that  the  Dean  is  not  convicted.  But  if  this 
is  not  conceded  to  me,  and  the  word  Guilty,  though  argued  to  be 
but  form,  ancl  though  as  such  obtained  from  the  jury,  is  still  pre- 
served upon  the  record,  and  made  use  of  against  the  defendant  as 
substance,  it  will  then  become  us  (independently  of  all  considera- 
tion as  lawyers)  to  consider  a  little  how  that  argument  is  to  be 
made  consistent  with  the  honour  of  gentlemen,  or  that  fairness 
of  dealing  which  cannot  but  have  place  wherever  justice  is  admini- 
stered. 

But  in  order  to  establish  that  the  word  Guilty  is  a  word  of 
essential  substance,  that  the  verdict  would  have  been  imperfect 
without  it,  and  that  therefore  the  defendant  suffers  by  its  insertion, 
I  undertake  to  show  your  Lordship,  upon  every  principle  and 
authority  of  law,  that  if  the  fact  of  publication,  which  was  all  that 
was  left  to  the  jury,  had  been  found  by  special  verdict,  no  judgment 
could  have  been  given  on  it. 

My  Lord,  I  will  try  this  by  taking  the  fullest  finding  which  the 
facts  in  evidence  could  possibly  have  warranted.  Supposing  then, 
for  instance,  that  the  jury  had  found  that  the  defendant  published 
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the  paper  according  to  the  tenor  of  the  indictment,  that  it  wafi 
written  of  and  concerning  the  King  and  his  Government,  and  that 
the  innnendoes  were  likewise  as  averred,  K  meaning  the  present 
King,  and  P  the  present  Parliament  of  Great  Britain  ;  on  snch  a 
finding,  no  judgment  conld  have  been  given  by  the  Court,  even  if 
the  record  had  contained  a  complete  charge  of  a  libel.  No  prin- 
ciple is  more  unquestionable  than  that,  to  warrant  any  judgment 
upon  a  special  verdict,  the  Court,  which  can  presume  nothing  that 
is  not  visible  on  the  record,  must  see  sufficient  matter  upon  the 
face  of  it,  which,  if  taken  to  be  true,  is  conclusive  of  the  defendant's 
guilt  They  must  be  able  to  say.  If  this  record  be  tnie,  the  de- 
fendant cannot  be  innocent  of  the  crime  which  it  charges  on  him. 
Bat  from  the  facts  of  such  a  verdict  the  Court  could  arrive  at  no 
snch  legitimate  conclusion ;  for  it  is  admitted  on  all  hands,  and 
indeed  expressly  laid  down  by  your  Lordship  in  the  case  of  the 
King  against  Woodfall,  that  publication  even  of  a  libel  is  not  con," 
elusive  evidence  of  guilt,  for  that  the  defendant  may  give  evidence 
of  an  inuocent  publication. 

Looking,  therefore,  upon  a  record  containing  a  good  indictment 
of  a  libel,  and  a  verdict  finding  that  the  defendant  published  if, 
but  without  the  epithet  of  guilty,  the  Court  could  not  pronounce 
that  he  published  it  with  the  malicious  intention  which  is  the 
essence  of  the  crime ;  they  could  not  say  what  might  have  passe<l 
at  the  trial ;  for  anything  that  appeared  to  them,  he  might  have 
given  such  evidence  of  innocent  motive,  necessity,  or  mistake,  as 
might  have  amounted  to  excuse  or  justification.  They  would  say, 
that  the  facts  stated  upon  the  verdict  would  have  been  fully  suffi- 
cient, in  the  absence  of  a  legal  defence,  to  have  warranted  the  Judge 
to  have  directed,  and  the  jury  to  have  given,  a  general  verdict  of 
guilty,  comprehending  the  intention  which  constitutes  the  crime ; 
but  that  to  warrant  the  Bench,  which  is  ignorant  of  eveiything  at 
the  trial,  to  presume  that  intention,  and  thereupon  to  pronounce 
judgment  on  the  record,  the  jury  must  not  merely  find  full  evi- 
dence of  the  crime,  but  such  facts  as  compose  its  legal  definition. 
This  wise  principle  is  supported  by  authorities  which  are  perfectly 
familiar. 

If,  in  an  action  of  trover,  the  plaintiff  proves  property  in  him- 
self, possession  in  the  defendant,  and  a  demand  and  refusal  of  the 
thing  charged  to  be  converted,  this  evidence,  unanswered,  is  full 
proof  of  a  conversion ;  and.  if  the  defendant  could  not  show  to  th& 
ury  why  he  had  refused  to  deliver  the  plaintiff's  property  on  a 
egal  demand  of  it,  the  Judge  would  direct  them  to  find  him  guilty 
of  the  conversion.  But  on  the  same  facts  found  by  special  verdict, 
no  judgment  could  be  given  by  the  Court;  the  judges  would  say, 
If  the  special  verdict  contains  the  whole  of  the  evidence  given  at 
the  trial,  the  jury  should  have  found  the  defendant  guilty,  for  the 
conversion  was  fully  proved ;  but  we  cannot  declare  these  facts  to 
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amoant  to  a  conversion,  for  the  defendant's  intention  was  a  fact 
which  the  jury  should  hare  found  from  the  evidence,  over  which  we 
have  no  jurisdiction.  So  in  the  case  put  by  Lord  Coke,  I  believe, 
in  his  first  Institute,  115.  If  a  modus  is  found  to  have  existed 
beyond  memory  till  within  thirty  years  before  the  trial,  the  Court 
cannot,  upon  such  facts  found  by  special  verdict,  pronounce  against 
the  modus ;  but  any  one  of  your  Lordships  would  certainly  tell  the 
jury  that,  upon  such  evidence,  they  were  warranted  in  finding 
against  it.  In  all  cases  of  prescription,  the  universal  practice  of 
judges  is  to  direct  juries,  by  analogy  to  the  statute  of  limitations, 
to  decide  against  incorporeal  rights,  which  for  many  years  have 
been  relinquished ;  but  such  modem  relinquishments,  if  stated 
upon  the  record  by  special  verdict,  would  in  no  instance  warrant  a 
judgment  against  any  prescription.  The  principle  of  the  differ- 
ence is  obvious  and  universal ;  the  Court,  looking  at  a  record,  can 
presume  nothing ;  it  has  nothing  to  do  with  reasonable  probabili- 
ties,  but  is  to  establish  legal  certainties  by  its  judgments.  Every 
crime  is,  like  every  other  complex  idea,  capable  of  a  legal  defini- 
tion ;  if  all  the  component  parts  which  go  to  its  formation  are  put 
as  facts  upon  the  record,  the  Court  can  pronounce  the  perpetrator 
of  them  a  criminal ;  but  if  any  of  them  are  wanting,  it  is  a  chasm 
in  fact,  and  cannot  be  supplied.  Wherever  intention  goes  to  the 
essence  of  the  charge,  it  must  be  found  by  the  jury ;  it  must  be 
either  comprehended  under  the  word  guilty  iu  the  general  verdict, 
or  specifically  found  as  a  fact  by  the  special  verdict  This  was 
solemnly  decided  by  the  Court  in  Huggins's  case,  in  second  Lord 
Baymond,  1581,  which  was  a  special  verdict  of  murder  from  the 
Old  Bailey. 

It  was  an  indictment  against  John  Huggins  and  James  Barnes, 
for  the  murder  of  Edward  Arne.  The  indictment  charged  that 
Barnes  made  an  assault  upon  Edward  Arne,  being  in  the  custody 
of  the  other  prisoner,  Huggins,  and  detained  him  for  six  weeks  in 
a  room  newly  built  over  the  common  sewer  of  the  prison,  where  he 
languished  and  died.  The  indictment  further  charged  that  Barnes 
and  Huggins  well  knew  that  the  room  was  unwholesome  and  dan- 
gerous ;  the  indictment  then  charged  that  the  prisoner  Huggins  of 
his  malice  aforethought,  was  present,  aiding  and  abetting  Barnes 
to  commit  the  murder  aforesaid.  This  was  the  substance  of  the 
indictment. 

•  The  special  Verdict  found  that  Huggins  wns  warden  of  the  Fleet 
by  letters-patent ;  that  the  other  prisoner,  Barnes,  was  servant  to 
Gibbons  Huggins,  deputy  in  the  care  of  all  the  prisoners,  and  of 
the  deceased,  a  prisoner  there.'  That  the  prisoner  Barnes,  on  the 
7th  of  September,  put  the  deceased  Arne  in  a  room  over  the  com- 
mon sewer,  which  had  been  newly  built,  knowing  it  to  be  newly 
built,  and  damp,  and  situated  as  laid  in  the  indictment ;  and  tJicU 
fifUen  days  be/ore  the  prisoner' 8  death,  Huggins  likewise  well  knew 
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^lat  the  room  was  new  built,  damp,  and  aituaied  as  hid.  They 
found  Ihai^  fifteen  days  before  the  death  of  the  prisoner,  Huggiuu 
was  present  in  the  room,  and  saw  him  there  nnder  duress  of  im- 
prisonment, but  then  and  there  turned  atoay,  and  Barnes  locked  the 
door ;  and  thai^from  tiiat  time  till  his  death,  the  deceased  remained 
locked  up,  \ 

It  was  argaed  before  the  twelve  judges  in  Serjeants'  Inn,  whether 
HuggiDS  was  guilty  of  murder.  It  was  agreed  that  he  was  not 
answerable,  criminally,  for  the  act  of  his  deputy,  and  could  not  be 
guilty  unless  the  criminal  intention  was  brought  personally  home 
to  himself.  And  it  is  remarkable  how  strongly  the  judges  required 
the  fact  of  knowledge  and  malice  to  be  stated  on  the  face  of  the 
verdict,  as  opposed  to  evidence  of  intention  and  inference  from  a 
fact 

The  Court  said,  It  is  chiefly  relied  on  that  Huggins  was  present 
in  the  room,  and  saw  Arne  »uh  duritie  imprisonamenti,  et  se 
avertit;  but  he  might  be  present  and  not  know  all  the  circum- 
stances. The  words  are  yidit  sub  duritie;  but  he  might  see  him 
under  duress,  and  not  know  he  was  under  duress.  It  was  answered, 
that  seeing  him  under  duress  evidently  means  he  knew  he  was 
under  duress ;  but,  says  the  Court,  "^  We  cannot  take  things  by 
inference  in  this  manner ;  his  seeing  is  but  evidence  of  his  know- 
ledge of  these  things,  and  therefore  the  jury,  if  the  fact  would  have 
borne  it,  should  have  found  that  Huggins  knew  he  was  there 
without  his  consent ;  which  not  being  done,  we  cannot  intend  these 
things  nor  infer  them ;  we  must  judge  of  facts,  and  not  from  the 
evidence  of  facts ; "  and  cited  Kelynge,  78,  that  whether  a  man  be 
aiding  and  abetting  a  murder  is  matter  of  fact,  and  ought  to  be 
expressly  found  by  a  jury. 

The  application  of  these  last  principles  and  authorities  to  the 
case  before  the  Court  is  obvious  and  simple.  The  criminal  inten- 
tion is  a  fact,  and  must  be  found  by  the  jury,  and  that  finding  can 
only  be  expressed  upon  the  record  by  the  general  verdict  of  guilty^ 
which  comprehends  it;  or  by  the  special  enumeration  of  such 
facts  as  do  not  merely  amount  to  evidence  of,  but  which  completely 
and  conclusively  constitute  the  crime.  But  it  has  been  showii, 
and  is  indeed  admitted,  that  the  publication  of  a  libel  is  orAyprivafi 
facie  evidence  of  the  complex  charge  in  the  indictment,  and  not 
such  a  fact  as  amounts  in  itself,  when  specially  stated,  to  conclu- 
sive guilt;  since,  as  the  judges  cannot  tell  how  the  criminal 
inference  from  the  fact  of  publishing  a  libel  might  have  been 
rebutted  at  the  trial,  no  judgment  can  follow  from  a  special  finding 
that  the  defendant  published  the  paper  indicted  according  to  the 
tenor  laid  in  the  indictment.  It  follows  from  this,  that  if  the  jury 
had  only  found  the  fact  of  publication,  which  was  all  that  was 
left  to  them,  without  affixing  Oie  epithet  of  guiliy,  which  could 
only  be  legally  afiixed  by  an  investigation  not  permitted  to  them. 
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a  venire  facias  de  novo  must  have  been  awarded  because  of  the 
uucertaiuty  of  the  verdict  as  to  the  criminal  inteutiou ;  whereas 
it  will  now  be  argued  that  if  the  Court  shall  hold  the  dialogue  to 
bo  a  libel,  the  defendant  is  fully  convicted ;  because  the  verdict 
does  not  merely  find  that  he  tublished,  which  is  a  finding  con- 
sistent with  innocence,  but  finds  him  guilty  of  publishing,  which 
is  a  finding  of  the  criminal  publication  charged  by  the  indictment. 

My  Lord,  how  I  shall  be  able  to  defend  my  innocent  client 
against  such  an  argument  I  am  not  prepared  to  say.  1  feel  all 
the  weight  of  it;  but  that  feeling  surely  entitles  me  to  greater 
attention  when  I  complain  of  that  which  subjects  him  to  it  without 
the  warrant  of  the  law.  It  is  the  weight  of  such  an  argument 
that  entitles  me  to  a  new  trial ;  for  the  Dean  of  St.  Asaph  is  not 
only  found  guilty  without  any  investigation  of  his  guilt  by  the 
jury,  but  wiUiiout  that  question  being  even  open  to  your  Lordships 
on  the  record.  Upon  the  record  the  Court  can  only  say  tiie 
dialogue  is  or  is  not  a  libel ;  but  if  it  should  pronounce  it  to  be 
one,  the  criminal  intention  of  the  defendant  in  publishing  it  is 
taken  for  granted  by  the  word  Guilty ;  although  it  has  not  only 
not  been  tried,  but  evidently  appears  from  the  verdict  itself  not  to 
have  been  found  by  the  jury.  Their  verdict  is,  *'  Guilty  of  pub- 
lishing; but  whether  a  libel  or  not,  they  do  not  find."  And  it  is, 
therefore,  impossible  to  say  that  they  can  have  found  a  criminal 
motive  in  publishing  a  paper  on  the  criminality  of  which  they 
have  formed  no  judgment.  Printing  and  publishing  that  which  is 
legal  contains  in  it  no  crime  ;  the  guilt  must  arise  from  the  publi- 
cation of  a  libel ;  and  there  is  therefore  a  palpable  repugnancy  on 
the  face  of  the  verdict  itself,  which  first  finds  the  Dean  guilty  of 
publishing,  and  then  renders  the  finding  a  nullity,  by  pronouncing 
ignorance  iu>  the  jury  whether  the  thing  published  comprehends 
any  guilt 

To  conclude  this  part  of  the  subject,  the  epithet  of  guilty  (as  I 
set  out  with  at  first)  must  either  be  taken  to  be  substance  or  form. 
If  it  be  substance,  and,  as  such,  conclusive  of  the  ct-iminal  inten- 
tion of  the  })ubliBher,  should  the  thing  published  be  hereafter 
adjudged  to  be  a  libel,  I  ask  a  new  trial,  because  the  defendant's 
guilt  in  that  respect  has  been  found  without  having  been  tried ; 
if,  on  the  other  hand,  the  word  Guilty  is  admitted  to  be  but  a  word 
of  form,  then  let  it  be  expunged,  and  I  am  not  hurt  by  the  veixlict 
'  Having  now  established,  according  to  my  two  first  propositions, 
that  the  jury,  upon  every  general  issue  joined  in  a  criminal  case, 
have  a  constitutional  jurisdiction  over  the  whole  charge,  I  am  next, 
in  sup()ort  of  my  third,  to  contend  that  the  case  of  a  libel  forms  no 
legal  exception  to  the  general  ))rinciples  which  govern  the  trial  of 
all  other  crimes;  that  the  argument  for  the  difference,  viz.,  because 
the  whole  charge  always  ap()ears  on  the  record,  is  false  in  fact,  and 
that,  even  if  true,  it  would  form  no  substantial  difference  in  law. 
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As  to  the  first,  I  still  luaiutaiD  that  the  whole  case  does  hy  tio 
means  uecessarily  appear  ou  the  record.  The  Crowu  may  ludict 
])art  of  the  publication,  which  may  bear  a  criminal  construction 
when  separated  from  the  context,  and  the  context  omitted  having 
no  ])lace  in  the  indictment*  the  defendant  can  neither  demur  to  it 
uor  arrest  the  judgment  after  a  verdict  of  guilty,  because  the  Court 
is  absolutely  circumteribed  by  what  appears  ou  the  record,  and  the 
record  contains  a  legal  charge  of  a  libel. 

I  maintain  likewise,  that  according  to  the  principles  adopted 
u|K)n  this  trial,  he  is  equally  shut  out  from  such  defence  before  the 
jury ;  for  though  he  may  read  the  explanatory  context  in  evidence, 
jet  he  can  derive  no  advantage  from  reading  it,  if  they  are  tied 
down  to  find  him  guilty  of  publishing  the  matter  which  is  con- 
tained in  the  indictment,  however  its  innocence  may  be  established 
by  a  view  of  the  whole  work.  The  only  o{)eratiou  which,  looking 
at  the  context,  it  can  have  ui)on  a  jury,  is  to  convince  them  that  the 
matter  ii|)on  the  record,  however  libellous  when  taken  by  itself, 
was  not  intended  to  convey  the  meaning  which  the  words  indicted 
import  in  language,  wheu  separated  from  the  general  scope  of 
the  writing  ;  but  ui>on  the  principle  contended  for,  they  could  not 
acquit  the  defendant  upon  any  such  opinion,  for  that  would  be  to 
take  upon  them  the  prohibited  question  of  libel,  which  is  said  to  be 
matter  of  law  for  the  Court. 

My  learned  friend,  Mr.  Bearcroft,  appealed  to  his  audience  with 
an  air  of  triumph,  whether  any  sober  man  could  believe  that  an 
English  jury,  in  the  case  I  put  from  Algernon  Sidney,  would  con- 
vict a  defendant  of  publishing  the  Bible,  should  the  Crown  indict 
a  member  of  a  verse  which  was  blasphemous  in  itself,  if  separated 
from  the  context?  My  Lord,  if  my  friend  had  attended  to  me, 
he  would  have  found  that,  in  considering  such  supposition  as  an 
absurdity,  he  was  only  rei)eating  my  own  words.  I  never  supposed 
that  a  jury  would  act  so  wickedly,  or  so  absurdly,  in  a  case  where 
the  principle  contended  for  by  my  friend  Mr.  Bearcroft  carried  so 
))a1{)able  a  face  of  injustice  as  in  the  instance  which  I  selected  to 
expose  it,  and  which  1  therefore  selected  to  show  that  there  were 
cases  in  which  the  supporters  of  the  doctrine  were  ashamed  of  it, 
and  obliged  to  deny  its  operation  ;  for  it  is  imi)ossible  to  deny  that, 
if  the  jury  can  look  at  the  context  in  the  case  put  by  Sidney,  and 
acquit  the  defendant  on  the  merits  of  the  thing  published,  they 
may  do  it  in  cases  which  will  directly  operate  against  the  principle 
he  seems  to  support.  This  will  ai)pear  f  roui  other  instances  where 
the  injustice  is  equal,  but  not  equally  striking. 

Suppose  the  Crown  were  to  select  some  i)assage  from  Locke  upon 
(xovernment,  as  for  instance,  "  that  there  was  no  difference  between 
ike  King  and  the  constable  when  eilhei*  of  them  exceeded  their 
auihoriiy!'  That  assertion,  under  certain  circumstances,  if  taken 
by  itself  without  the  context,  might  be  highly  seditious,  and  the 
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qaestion  therefore  would  be  qm  animo  it  was  written ;  perhaps  the 
real  meaning  of  the  sentence  might  not  be  discoverable  by  the  im- 
mediate context  withoat  a  view  of  the  whole  chapter, — perhaps  of 
the  whole  book ;  therefore,  to  do  justice  to  the  defendant,  upon 
the  very  principle  by  which  Mr.  Bearcroft,  in  answering  Sidney's* 
case,  can  alone  acquit  the  publisher  of  his  Bible,  the  jury  must 
look  into  the  whole  **  Essay  on  Grovemment,"  and  form  a  judgment 
of  the  design  of  the  author,  and  the  meaning  of  his  work. 

Lord  Mansfield.  To  be  sure,  they  may  judge  from  the  whole 
work. 

Mr.  Ebskine.  And  what  is  this,  my  Lord,  but  determining  the 
question  of  libel  which  is  denied  to-day  ?  for  if  a  jury  may  acquit 
the  publisher  of  any  part  of  Mr.  Locke  on  Government,  from  a 
judgment  arising  out  of  a  view  of  the  whole  book,  though  there  be 
no  innuendoes  to  be  filled  up  as  facts  in  the  indictment, — what  is 
it  that  bound  the  jury  to  convict  the  Dean  of  SL  Asaph  as  the  pub- 
lisher of  Sir  William  Jones's  Dialogue,  on  the  bare  fact  of  publi- 
cation, without  the  right  of  saying  that  his  observations,  as  well  a» 
Mr.  Locke's,  were  speculative,  abstract,  and  legal  ? 

Lord  Maitsfield.  They  certainly  may,  in  all  cases,  go  into  the 
whole  context. 

Mr.  Ebskine.  And  why  may  they  go  into  the  context  ?  Clearly^, 
my  Lord,  to  enable  them  to  form  a  correct  judgment  of  the  mean- 
ing of  the  part  indicted,  even  though  no  particular  meaning  be 
submitted  to  them  by  averments  in  the  indictment ;  and  therefore, 
the  very  permission  to  look  at  the  context  for  such  a  purpose 
(where  there  are  no  innuendoes  to  be  filled  up  by  them  as  facts), 
is  a  palpable  admission  of  all  I  am  contending  for,  viz.,  the  right 
of  the  jury  to  judge  of  the  merits  of  the  paper,  and  the  intention 
of  its  author.* 

But  it  is  said,  that  though  a  jury  have  a  right  to  decide  that  a 
paper,  criminal  as  far  as  it  appears  on  the  record,  is  neverthelesa 
legal  when  explained  by  the  whole  work  of  which  it  is  a  part ;  yet 
that  they  shall  have  no  right  to  say  that  the  whole  work  itself,  if  it 
happens  to  be  all  indicted,  is  innocent  and  legal.  This  proposition, 
my  Lord,  upon  the  bare  stating  of  it,  seems  too  preposterous  to  be 
seriously  entertained ;  yet  there  is  no  alternative  between  maintain- 
ing it  in  its  full  extent,  and  abandoning  the  whole  argument. 

If  the  defendant  is  indicted  for  publishing  part  of  the  verse  in 
the  Psalms, ''  There  is  no  God,"  it  is  asserted  that  the  juiy  may 
look  at  the  context,  and,  seeing  that  the  whole  verse  did  not  main- 
tain that  blasphemous  proposition,  but  only  that  the  fool  had  said 
so  in  his  heart,  may  acquit  the  defendant  upon  a  judgment  that  it 
is  no  libel  to  impute  such  imagination  to  a  fool;  but  if  the  whole 
verse  had  been  indicted,  viz.,  "The  fool  has  said  in  his  heart, 
There  is  no  God,"  the  jury,  on  the  principle  contended  for,  would 

*  The  right  waa  fully  exercised  by  the  jury  who  tried  and  acquitted  Mr.  Stockdale. 
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be  restrained  from  the  same  judgment  of  its  legality,  and  must 
convict  of  blasphemy  on  the  fact  of  publishing,  leaving  the  ques- 
tion of  libel  untouched  on  the  record. 

If,  in  the  same  manner,  only  part  of  this  very  diali^e  had  been 
indicted,  instead  of  the  whole,  it  is  said  even  by  your  Lordship  that 
the  jury  might  have  read  the  context,  and  then,  notwithstanding 
the  fact  of  publishing,  might  have  collected  from  the  whole  its 
abstract  and  speculative  nature,  and  have  acquitted  the  defendant 
upon  that  judgment  of  it ;  and  yet  it  is  contended  that  they  have 
no  right  to  form  the  same  judgment  of  it  upon  the  present  occa- 
sion, although  the  whole  be  before  them  upon  the  face  of  the  in- 
dictment, but  are  bound  to  convict  the  defendant  upon  the  fact  of 
publishing,  notwithstanding  they  should  have  come  to  the  same 
judgment  of  its  legality,  which,  it  is  admitted,  they  might  have 
come  to  on  trying  an  indictment  for  the  publication  of  a  part. 
Seally,  my  Lord,  the  absurdities  and  ^oss  departures  from  reason 
which  must  be  hazarded  to  support  this  doctrine,  are  endless. 

The  criminality  of  the  paper  is  said  to  be  a  question  of  law,  yet 
the  meaning  of  it,  from  which  alone  the  legal  interpretation  can 
arise,  is  admitted  to  be  a  question  of  fact.  If  the  text  be  so  per- 
plexed and  dubious  as  to  require  innuendoes  to  explain,  to  point, 
and  to  apply  obscure  expression  or  construction,  the  jury  alone,  as 
judges  of  fact,  are  to  interpret  and  to  say  what  sentiments  the  author 
must  have  meant  to  convey  by  his  writing  :  yet  if  the  writing  be  so 
plain  and  intelligible  as  to  require  no  averments  of  its  meaning,  it 
then  becomes  so  obscure  and  mysterious  as  to  be  a  question  of  law, 
and  beyond  the  reach  of  the  very  same  men  who  but  a  moment 
before  were  interpreters  for  the  judges  ;  and  though  its  object  be 
most  obviously  peaceable,  and  its  author  innocent,  they  are  bound 
to  say  upon  their  oaths,  that  it  is  wicked  and  seditious,  and  the 
publisher  of  it  guilty. 

As  a  question  of  fact,  the  jury  are  to  try  the  real  sense  and 
construction  of  the  words  indicted,  by  comparing  them  with  the 
context ;  and  yet,  if  that  context  itself,  which  affords  the  comparison, 
makes  part  of  the  indictment,  the  whole  becomes  a  question  of  law, 
and  they  are  then  bound  down  to  convict  the  defendant  on  the  fact 
of  publishing  it,  without  any  jurisdiction  over  the  meaning.  To 
complete  the  juggle,  the  intention  of  the  publisher  may  likewise  be 
Bhowu  as  a  fact,  by  the  evidence  of  any  extrinsic  circumstances, 
such  as  the  context  to  explain  the  writing,  or  the  circumstances  of 
mistake  or  ignorance  under  which  it  was  published;  and  yet  in 
the  same  breath,  the  intention  is  pronounced  to  be  an  inference  of 
law  from  the  act  of  publication,  which  the  jury  cannot  exclude,  but 
which  must  depend  upon  the  future  judgment  of  the  Court. 

But  the  danger  of  this  system  is  no  less  obvious  than  its  absurdity. 
I  do  not  believe  that  its  authors  ever  thought  of  inflicting  death 
upon  Englishmen  without  the  interposition  of  a  jury ;  yet  its  estab- 
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lishment  would  unqaestionablj  extend  to  annihilate  the  substance 
of  that  trial  in  every  prosecution  for  high  treason,  where  the  publi- 
cation of  anj  writing  was  laid  as  the  overt  act  I  illustrated  this 
by  a  case  when  I  moved  for  a  rule,  and  called  upon  my  friends  for 
an  answer  to  it,  but  no  notice  has  been  taken  of  it  by  any  of  them. 
This  was  just  what  I  expected :  when  a  convincing  answer  cannot 
be  found  to  an  objection,  those  who  understand  controversy  never 
give  strength  to  it  by  a  weak  one. 

I  said,  and  I  again  repeat,  that  if  an  indictment  charges  that  a 
defendant  did  traitorously  intend,  compass,  and  imagine  the  death 
of  the  King,  and  in  order  to  carry  such  treason  into  execution, 
))ublished  a  paper,  which  it  sets  out  Uteraiim  on  the  face  of  the 
record,  the  principle  which  is  laid  down  to-day  would  subject  that 
person  to  the  pains  of  death  by  the  single  authority  of  the  judges, 
without  leaving  anything  to  the  jury,  but  the  bare  fact  of  publish- 
ing the  paper;  for  if  that  fact  were  proved,  and  the  defendant  called 
no  witnesses,  the  Judge  who  tried  him  would  be  warranted,  nay, 
lK>und  in  duty,  by  the  principle  in  question,  to  say  to  the  jury — 
Gentlemen,  the  overt  act  of  treason  charged  upon  the  defendant  is 
the  publication  of  this  paper  intending  to  compass  the  death  of  the 
King.  The  fact  is  proved,  and  you  are  therefore  bound  to  convict 
him, — the  treasonable  intention  is  an  inference  of  law  from  the  act 
of  publishing, — and  if  the  thing  published  does  not  upon  a  future 
examination  intrinsically  support  that  inference,  the  C!ourt  will 
airest  the  judgment,  and  your  verdict  will  not  affect  the  prisoner. 

My  Lord,  I  will  rest  my  whole  argument  upon  the  analogy  be- 
tween these  two  cases,  and  give  up  every  objection  to  the  doctrine 
when  applied  to  the  one,  if  upon  the  strictest  examination,  it  shall 
not  be  found  to  apply  eq|ually  to  the  other. 

If  the  seditious  intention  be  an  inference  of  law,  from  the  fact  of 
publishing  the  paper  which  this  indictment  charges  to  be  a  libel, 
is  not  the  treasonable  intention  equally  an  inference  from  the  fact 
of  publishing  that  paper,  which  the  other  indictment  charges  to 
be  an  overt  act  of  treason  ?  In  the  one  case,  as  in  the  other,  the 
writing  or  publication  of  a  paper  is  the  whole  charge  ;  and  the  sub- 
stance of  the  paper  so  written  or  published  makes  all  the  difference 
between  the  two  offences.  If  that  substance  be  matter  of  law  where 
it  is  a  seditious  libel,  it  must  be  matter  of  law  where  it  is  an  act  of 
treason  ;  and  if,  because  it  is  law,  the  jury  are  excluded  from  judg- 
ing it  in  the  one  instance,  their  judgment  must  suffer  an  equal 
abridgment  in  the  other. 

The  consequence  is  obvious.  If  the  jury,  by  an  appeal  to  their 
consciences,  are  to  be  thus  limited  in  the  free  exercise  of  that  right 
which  was  given  them  by  the  constitution,  to  be  a  protection  against 
judicial  authority,  where  the  weight  and  majesty  of  the  Grown  is 
put  into  the  scale  against  an  obscure  individual,  the  freedom  of  the 
press  is  at  an  end.    For  how  can  it  be  said  that  the  press  is  free, 
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because  everything  may  be  published  without  a  previous  licence,  if 
the  publisher  of  the  most  meritorious  work  which  the  united  powers 
of  genius  and  patriotism  ever  gave  to  the  world  may  be  prosecuted 
by  information  of  the  King's  Attorney-General,  without  the  consent 
of  the  Grand  Jury, — ^may  be  convicted  by  the  petty  jury,  on  the 
mere  fact  of  publishing  (who  indeed,  without  perjuring  themselves, 
mast  on  this  system  inevitably  convict  him),  and  must  then  depend 
upon  judges  who  may  be  the  supporters  of  the  very  Administra- 
tion whose  measures  are  questioned  by  the  defendant,  and  who 
must  therefore  either  give  judgment  against  him  or  against  them- 
selres. 

To  all  this  Mr.  Bearcroft  shortly  answers.  Are  you  not  in  the  hands 
of  the  same  judges,  with  i*e8pect  to  your  property  and  even  to  your 
life,  when  special  verdicts  are  found  in  murder,  felony,  and  treason  ? 
In  these  cases  do  prisoners  run  any  hazard  from  the  application  of 
the  law  by  the  judges  to  the  facts  found  by  the  juries?  Where 
can  yon  possibly  be  safer  ? 

My  Lord,  this  is  an  argument  which  I  can  answer  without  inde- 
licacy or  offence,  because  your  Lordship's  mind  is  much  too  liberal 
to  suppose  that  I  insult  the  Court  by  general  observations  on  the 
principles  of  our  legal  government.  However  safe  we  might  be,  or 
might  think  ourselves,  the  constitution  never  intended  to  invest 
judges  with  a  discretion  which  cannot  be  tried  and  measured  by 
the  plain  and  palpable  standard  of  law ;  and  in  all  the  cases  put  by 
Mr.  Bearcroft,  no  such  loose  discretion  is  exercised  as  must  be  enter- 
tained by  a  judgment  on  a  seditious  libel,  and  therefore  the  cases 
are  not  jiarallel. 

On  a  special  verdict  for  murder,  the  life  of  the  prisoner  does  not 
depend  upon  the  religious,  moral,  or  philosophical  ideas  of  the 
judges  concerning  the  nature  of  homicida  No ;  precedents  are 
searched  for,  and  if  he  is  condemned  at  all,  he  is  judged  exactly  by 
tlie  same  rule  as  others  have  been  judged  by  before  him  ;  his  con- 
duet  is  brought  to  a  precise,  clear,  intelligible  standard,  and  cau- 
tiously measured  by  it  It  is  the  law,  therefore,  and  not  the  Judge, 
which  condemns  him.  It  is  the  same  in  all  indictments  or  civil 
actions  for  slander  upon  individuals. 

Reputation  is  a  personal  right  of  the  subject,  indeed  the  most 
valnable  of  any,  and  it  is,  therefore,  secured  by  law,  and  all  injuries 
to  it  clearly  ascertained.  Whatever  slander  hurts  a  man  in  his 
trade,  subjects  him  to  danger  of  life,  liberty,  or  loss  of  property, 
or  tends  to  render  him  infamous,  is  the  subject  of  an  action,  and  in 
some  instances  of  an  indictment  But  in  all  these  cases  where  the 
maZii«  animu»  is  found  by  the  jury,  the  judges  are  in  like  manner 
n  safe  repository  of  the  legal  consequence,  because  such  libels  may 
be  brought  to  a  well-known  standard  of  strict  and  positive  law, — 
they  leave  no  discretion  in  the  judges, — the  determination  of  what 
words,  when  written  or  spoken  of  another,  are  actionable,  or  the 
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sabject  of  an  indictment,  leaves  no  more  latitude  to  a  Court  sitting 
in  judgment  on  the  record  than  a  question  of  title  does  in  a  special 
verdict  in  ejectment. 

But  I  beseech  your  Lordship  to  consider  by  what  rule  the  legality 
or  illegality  of  this  dialogue  is  to  be  decided  by  the  Court,  as  a 
question  of  law,  upon  the  record.  Mr.  Bearcroft  has  admitted  in  the 
most  unequivocal  terms  (what  indeed  it  was  impossible  for  him  1o 
deny),  that  every  part  of  it,  when  viewed  in  the  abstract,  was  l^;al ; 
but  he  says  there  is  a  great  distinction  to  be  taken  between  specu- 
lation and  exhortation,  and  that  it  is  this  latter  which  makes  it  a 
libel.  I  readily  accede  to  the  truth  of  the  observation ;  but  how 
your  Lordship  is  to  determine  that  difference  as  a  question  of  law 
is  past  my  comprehension ;  for  if  the  dialogue  in  its  phrase  and 
composition  be  general,  and  its  libellous  tendency  arises  from  the 
purpose  of  the  writer  to  raise  discontent  by  a  seditious  application 
of  legal  doctrines, — ^that  purpose  is  surely  a  question  of  fact,  if  ever 
there  was  one,  and  must  therefore  be  distinctly  averred  in  the  indict- 
ment, to  give  the  cognizance  of  it  as  a  fact  to  the  jury,  without 
which  no  libel  can  possibly  appear  upon  the  record.  This  is  well 
known  to  be  the  only  office  of  the  innuendo,  because  the  judges  can 
presume  nothing  which  the  strictest  rules  of  grammar  do  not  war- 
rant them  to  collect  intrinsically  from  the  writing  itself. 

Circumscribed  by  the  record,  your  Lordship  can  foim  no  judg- 
ment of  the  tendency  of  this  dialogue  to  excite  sedition  by  anything 
but  the  mere  words :  you  must  look  at  it  as  if  it  was  an  old  manu- 
script dug  out  of  the  ruins  of  Herculaneum ;  you  can  collect 
nothing  from  the  time  when,  or  the  circumstances  under  which,  it 
was  published,  the  person  by  whom,  and  those  amongst  whom,  it 
was  circulated ;  yet  these  may  render  a  paper  at  one  time,  and 
under  some  circumstances,  dangerously  wicked  and  seditious, 
which  at  another  time,  and  under  different  circumstances,  might 
be  innocent  and  highly  meritorious.  If  puzzled  by  a  task  so  in- 
consistent with  the  real  sense  and  spirit  of  judicature,  your  Lord- 
ships should  spurn  the  fetters  of  the  record,  and,  judging  with  the 
reason  rather  than  the  infirmities  of  men,  should  take  into  your 
consideration  the  state  of  men's  minds  on  the  subject  of  equal  re- 
presentation at  this  moment,  and  the  great  disposition  of  the 
present  times  to  revolution  in  government:  if  reading  the  record 
with  these  impressions,  your  Lordships  should  be  led  to  a  judg- 
ment not  warranted  by  an  abstract  consideration  of  the  record, 
then,  besides  that  such  a  judgment  would  be  founded  on  facts  not 
in  evidence  before  the  Court,  and  not  within  its  jurisdiction  if 
they  were, — let  me  further  remind  your  Lordships,  that  even  if 
those  objections  to  the  premises  were  removed,  the  conclusion 
would  be  no  conclusion  of  law :  your  decision  on  the  subject  might 
be  very  sagacious  as  politicians,  as  moralists,  as  philosophers,  or  as 
licensers  of  the  press,  but  they  would  have  no  resemblance  to  the 
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jadgments  of  an  English  conrt  of  jostice,  because  it  could  bave  no 
warrant  from  the  act  of  your  pi-edeoessors,  nor  afEord  any  prece- 
dent to  your  8ucce8Bor& 

But  all  these  objections  are  perfectly  removed,  when  the  sedi- 
tious tendency  of  a  paper  is  considered  as  a  question  of  fact :  we 
are  then  relieved  from  the  absurdity  of  legal  discussion  separated 
from  all  the  facts  from  which  alone  the  law  can  arise ;  for  the  jury 
can  do  what  (as  I  observed  before)  your  Lordships  cannot  do  in 
judging  by  the  record;  they  can  examine  by  evidence  all  those 
circumstances  that  tend  to  establish  the  seditious  tendency  of  the 
paper,  from  which  the  Court  is  shut  out :  they  may  know  them- 
selves*  or  it  may  be  proved  before  them,  that  it  has  excited  sedi- 
tion already :  they  may  collect  from  witnesses  that  it  has  been 
widely  circulated,  and  seditiously  understood ;  or,  if  the  prosecution 
(as  is  wisest)  precedes  these  consequences,  and  the  reasoning  must 
be  a  priori^  surely  gentlemen  living  in  the  country  are  much 
better  judges  than  your  Lordship,  what  has  or  has  not  a  tendency 
to  disturb  the  neighbourhood  in  which  they  live,  and  that  very 
neighbourhood  is  the  forum  of  criminal  trial. 

If  they  know  that  the  subject  of  the  paper  is  the  topic  that 
agitates  the  country  around  them ;  if  the^  see  danger  in  that 
;igitation,  and  have  reason  to  think  that  the  ]>ublisher  must  have 
intended  it ;  they  say  he  is  guilty.  If,  on  the  other  hand,  they 
consider  the  paper  to  be  legal,  and  enlightened  in  principle ;  likely 
to  promote  a  spirit  of  activity  and  liberty  in  times  when  the 
activity  of  such  a  spirit  is  essential  to  the  public  safety,  and  have 
reason  to  believe  it  to  be  written  and  published  in  that  spirit*  they 
sAj,  as  they  ought  to  do,  that  the  writer  or  the  publisher  is  not 
guilty.  Whereas  your  Lordships'  judgment  upon  the  language  of 
the  record  must  ever  be  in  the  pure  abstract ;  operating  blindly 
and  indiscriminately  upon  all  times,  circumstances^  and  inten* 
tions ;  making  no  distinction  between  the  glorious  attempts  of  a 
Sidney  or  a  Bussel,  struggling  against  the  terrors  of  despotism 
under  the  Stuarts,  and  those  desperate  adventurers  of  the  year 
forty*five,  who  libelled  the  person,  and  excited  rebellion  against 
the  mild  and  gracious  government  of  our  late  excellent  sovereign 
King  George  II. 

My  Lord,  if  the  independent  gentlemen  of  England  are  thus 
better  qualified  to  decide  from  cause  of  knowledge,  it  is  no  offence 
to  the  Court  to  say,  that  they  are  full  as  likely  to  decide  with  im- 
partial justice  as  judges  appointed  by  the  Crown.  Your  Lord- 
ships have  but  a  lite-interest  in  the  public  property,  but  they  have 
an  inheritance  in  it  for  their  children.  Their  landed  property 
depends  upon  the  security  of  the  Government,  and  no  man  who 
wantonly  attacks  it  can  hope  or  expect  to  escape  from  the  selfish 
lenity  of  a  jury.  On  the  first  principles  of  human  action  they 
must  lean  heavily  against  him.    It  is  only  when  the  pride  of 
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Englifihrnen  is  insulted  by  snch  doctrines  as  I  am  opposing  to-day, 
that  they  may  be  betrayed  into  a  verdict  delivering  the  gtiilty, 
rather  than  surrender  the  rights  by  which  alone  innocence  in  the 
day  of  danger  can  be  protected. 

I  venture  therefore  to  say,  in  support  of  one  of  my  original  pro- 
positions, that  where  a  writing  indicted  as  a  libel,  neither  contains, 
nor  is  averred  by  the  indictment  to  contain,  any  slander  of  an 
individual  so  as  to  fall  within  those  rules  of  law  which  protect 
personal  reputation,  but  whose  criminality  is  charged  to  consist  (as 
in  the  present  instance)  in  its  tendency  to  stir  up  general  dis- 
content, that  the  trial  of  such  an  indictment  neither  involves,  nor 
can  in  its  obvious  nature  involve,  any  abstract  question  of  law  for 
the  judgment  of  a  Court,  but  must  wholly  depend  upon  the  judg- 
ment of  the  jury  on  the  tendency  of  the  writing  itself,  to  produce 
such  consequences,  when  connected  with  all  the  circumstances 
which  attended  its  publication. 

It  is  unnecesFary  to  push  this  part  of  the  argument  further, 
because  I  have  heard  nothing  from  the  Bar  against  the  position 
which  it  maintains ;  none  of  the  gentlemen  have,  to  my  recollec- 
tion, given  the  Court  any  one  single  reason,  good  or  bad,  why  the 
tendency  of  a  paper  to  stir  up  discontent  against  Government, 
separated  from  all  the  circumstances  which  are  ever  shut  out  from 
the  record,  ought  to  be  considered  as  an  abstract  question  of  law  : 
they  have  not  told  us  where  we  are  to  find  any  matter  in  the  books 
to  enable  us  to  argue  such  questions  before  the  Court ;  or  where 
your  Lordships  yourselves  are  to  find  a  rule  for  your  judgments  on 
such  subjects.  I  confess  that  to  me  it  looks  more  like  legislation, 
or  arbitrary  power,  than  English  judicature.  If  the  Court  can  say, 
this  is  a  criminal  writing,  not  because  we  know  that  mischief  was 
intended  by  its  author,  or  is  even  contained  in  itself,  but  because 
fools,  believing  the  one  and  the  other,  may  do  mischief  in  their 
folly,  the  suppression  of  such  writings  under  particular  circum- 
stances may  be  wise  policy  in  a  state ;  but  upon  what  principle  it 
can  be  criminal  law  in  England,  to  be  settled  in  the  abstmct  by 
judges,  I  confess  with  humility  that  I  have  no  organs  to  under- 
stand. 

Mr.  Leycester  felt  the  difficulty  of  maintaining  such  a  proposi- 
tion by  any  argument  of  law,  and  therefore  had  recourse  to  an 
argument  of  fact.  "  If,"  says  my  learned  friend,  "  what  is  or  is 
not  a  seditious  libel,  be  not  a  question  of  law  for  the  Court,  but  of 
fact  for  the  jury,  upon  what  principle  do  defendants  found  guilty 
of  such  libels  by  a  general  verdict,  defeat  the  judgment  for  error  on 
the  record  ?  and  what  is  still  more  in  point,  upon  what  principle 
does  Mr.  Erskine  himself,  if  he  fails  in  his  present  motion,  mean  to 
ask  your  Lordships  to  arrest  this  very  judgment  by  saying  that  the 
dialogue  is  not  a  libel  ?  " 

My  Lord,  the  observation  is  very  ingenious,  and  God  knows  the 


SPEECH  IN  SUPPORT  OF  THE  RIGHTS  OF  JURIES.     183 

argnmeDt  requires  that  it  should;  but  it  is  nothing  more.  The 
arrest  of  judgment  which  follows  after  a  verdict  of  guilty  for 
publishing  a  writing,  which  on  inspection  of  the  record  exhibits  to 
the  Court  no  specific  ofiPence  against  the  law,  is  no  impeachment  of 
my  doctrine.  I  never  denied  such  a  jurisdiction  to  the  Court. 
My  position  is,  that  no  man  shall  be  punished  for  the  criminal 
breach  of  any  law,  until  a  jury  of  his  equals  have  pronounced  him 
gnilty  in  mind  as  well  as  in  act.  Actvs  non/acit  reum  nisi  mens 
sitrea. 

But  I  never  asserted  that  a  jury  had  the  power  to  make 
criminal  law  as  well  as  to  administer  it ;  and  therefore  it  is  clear 
that  they  cannot  deliver  over  a  man  to  punishment  if  it  appears  by 
the  record  of  his  accusation,  which  it  is  the  office  of  judicature  to 
examine,  that  he  has  not  offended  against  any  positive  law  ; 
becanse,  however  criminal  he  may  have  been  in  his  disposition, 
which  is  a  fact  established  by  the  verdict,  yet  statute  and 
precedents  can  alone  decide  what  is  by  law  an  indiciahle  offence. 

If,  for  instance,  a  man  were  charged  by  an  indictment  with 
having  held  a  discourse  in  words  highly  seditious,  and  were  found 
guilty  by  the  jury,  it  is  evident  that  it  is  the  province  of  the  Court 
to  arrest  that  judgment ;  because  though  the  jury  have  found  that 
he  spoke  the  words  as  laid  in  the  indictment,  with  the  seditious  in- 
tention charged  upon  him,  which  they,  and  they  only,  could  find ; 
yet  as  the  words  are  not  punishable  by  indictment,  as  when 
committed  to  writing,  the  Court  could  not  pronounce  judgment : 
the  declaration  of  the  jury,  that  the  defendant  was  guilty  in 
manner  and  form  as  accused,  could  evidently  never  warrant  a 
judgment,  if  the  accusation  itself  contained  no  charge  of  an  offence 
against  the  law. 

In  the  same  manner,  if  a  butcher  were  indicted  for  privately 
putting  a  sheep  to  causeless  and  unnecessary  torture  in  the  exer- 
cise of  his  trade,  but  not  in  public  view,  so  as  to  be  productive  of 
evil  example,  and  the  jury  should  find  him  guilty,  I  am  afraid  that 
no  judgment  could  follow;  because,  though  done  malo  animOy  yet 
neither  statute  nor  precedent  have  perhaps  determined  it  to  be  an 
indictable  offence ;  it  would  be  difficult  to  dmw  the  line.  An 
indictment  would  not  lie  for  every  inhuman  neglect  of  the  suffer- 
ings of  the  smallest  innocent  animals  which  Providence  has 
subjected  to  us. 

"  Yet  the  poor  beetle  which  we  tread  upon, 
In  corporal  suffering  feels  a  pang  as  great 
Ab  when  a  giant  dies." 

A  thousand  other  instances  might  be  brought  of  acts  base  and 
immoral,  and  prejudicial  in  their  consequences,  which  are  not  yet 
indictable  by  law. 

In  the  case  of  the  King  against  Brewer,  in  Cowper's  Beports,  it 
was  held  that  hnotvingly  exposing  to  sale  and  selling  gold  under 
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sterling  for  standard  gold,  is  not  indictable ;  becaase  the  act  refers 
to  goldsmiths  only,  and  private  cheating  is  not  a  common-law 
offence.  Here,  too,  the  declaration  of  the  jury,  that  the  defendant  is 
guilty  in  manner  and  form  as  accused,  does  not  change  the  nature 
of  the  accusation :  the  verdict  does  not  go  beyond  the  charge  ;  and 
if  the  charge  be  invalid  in  law,  the  v&rdict  must  be  invalid  also. 
All  these  cases,  therefore,  and  many  similar  ones  which  might  be 
put,  are  clearly  consistent  with  my  principles.  I  do  not  seek  to 
erect  jurors  into  legislators  or  judges :  there  must  be  a  rule  of 
action  in  every  society  which  it  is  the  duty  of  the  legislature  to 
create,  and  of  judicature  to  expound  when  created.  I  only  support 
their  right  to  determine  guilt  or  innocence  where  the  crime  charged 
is  blended  by  the  general  issue  with  the  intention  of  the  criminal ; 
more  especially  when  the  quality  of  the  act  itself,  even  independent 
of  that  intention,  is  not  measurable  by  any  precise  principle  or  pre- 
cedent of  law,  but  is  inseparably  connected  with  the  time  when,  the 
place  where,  and  the  circumstances  under  which,  the  defendant 
acted. 

My  Lord,  in  considering  libels  of  this  nature,  as  opposed  to 
slander  on  individuals,  to  be  mere  questions  of  fact,  or  at  all  events 
to  contain  matter  fit  for  the  determination  of  the  jury,  I  am  sup- 
ported not  only  by  the  general  practice  of  Courts,  but  even  of  those 
very  practisers  themselves  who,  in  prosecuting  for  the  Grown,  have 
maintained  the  contrary  doctrine. 

Your  Lordships  will,  I  am  persuaded,  admit  that  the  general 
practice  of  the  profession,  more  especially  of  the  very  heads  of  it, 
prosecuting  too  for  the  public,  is  strong  evidence  of  the  law. 
Attorney-Generals  have  seldom  entertained  such  a  jealousy  of  the 
King's  judges  in  state  prosecutions,  as  to  lead  them  to  make  pre- 
sents of  jurisdiction  to  juries,  which  did  not  belong  to  them  of  right 
by  the  constitution  of  the- country.  Neither  can  it  be  supposed  that 
men  in  high  office  and  of  great  experience,  should  in  every  instance, 
though  differing  from  each  other  in  temper,  character,  and  talents, 
uniformly  fall  into  the  same  absurdity  of  declaiming  to  juries  upon 
topics  totally  irrelevant,  when  no  such  inconsistency  is  found  to 
disfigure  the  professional  conduct  of  the  same  men  in  other  cases. 
Yet  I  may  appeal  to  your  Lordships'  recollection,  without  having 
recourse  to  the  State  Trials,  whether  upon  every  prosecution  for  a 
seditious  libel  within  living  memory,  the  Attorney-General  has  not 
uniformly  stated  such  writings  at  length  to  the  jury,  pointed  out  their 
seditious  tendency,  which  rendered  them  criminal,  and  exerted  all 
his  powers  to  convince  them  of  their  illegality,  as  the  very  point  on 
which  their  verdict  for  the  Grown  was  to  be  founded. 

On  the  trial  of  Mr.  Home,  for  publishing  an  advertisement  in 
favour  of  the  widows  of  those  American  subjects  who  had  been 
murdered  by  the  King's  troops  at  Lexington,  did  the  present 
Ghancellor^  then  Attorney-Greneral,  content  himself  with  saying 
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that  be  had  proved  the  pablication,  and  that  the  crimiDal  quality 
of  the  paper,  which  raised  the  legal  inference  of  guilt  against  the 
defendant,  was  matter  for  the  Court  ?  No,  my  Lord ;  he  went  at 
great  length  into  its  dangerous  and  pernicious  tendency,  and  applied 
himself  with  skill  and  ability  to  the  understandings  and  the  con- 
sciences of  the  jurors.  This  instance  is  in  itself  decisive  of  his 
opinion  :  that  great  magistrate  could  not  have  acted  thus  upon  the 
principle  contended  for  to-day : — he  never  was  an  idle  declaimer ; — 
close  and  masculine  argument  is  the  characteristic  of  his  under* 
standing. 

The  character  and  talents  of  the  late  Lord  Chief- Justice  De  Grey 
no  less  entitle  me  to  infer  his  opinion  from  his  uniform  conduct. 
In  all  such  prosecutions  while  he  was  in  office,  he  held  the  same 
langni^e  to  juries  ;  and  particularly  in  the  case  of  the  King  against 
Woodfall,  to  use  the  expression  of  a  celebrated  tvritet^  on  the  occasion, 
"  he  tortured  his  faculties  for  more  than  two  hours,  to  convince  them 
that  Junius's  letter  was  a  libel." 

The  opinions  of  another  Crown  lawyer,  who  has  since  passed 
through  the  first  offices  of  the  law,  and  filled  them  with  the  mghest 
reputation,  I  am  not  driven  to  collect  nloue  from  his  language  as 
an  Attorney-General ;  because  he  carried  them  with  him  to  the  seat 
of  justice.     Yet  one  case  is  too  remarkable  to  be  omitted. 

Lord  Camden  prosecuting  Doctor  Shebbeare,  told  the  jury  that 
he  did  not  desire  their  verdict  upon  any  other  principle  than  their 
solemn  conviction  of  the  truth  of  the  information,  which  charged 
the  defendant  with  a  wicked  design  to  alienate  the  hearts  of  the 
subjects  of  this  country  from  their  King  upon  the  throne. 

To  complete  the  account :  my  learned  friend,  Mr  Bearcroft, 
though  last,  not  least  in  favour,  upon  this  very  occasion,  spoke 
above  an  hour  to  the  jury  at  Shrewsbury,  to  convince  them  of  the 
libellous  tendency  of  the  dialogue,  which  soon  afterwards  the  learned 
Judge  desired  them  wholly  to  dismiss  from  their  consideration,  as 
matter  with  which  they  had  no  concern.  The  real  fact  is,  that  the 
doctrine  is  too  absurd  to  be  acted  upon  ; — too  distorted  in  principle 
to  admit  of  consistency  in  practice :  it  is  contraband  in  law,  and 
can  only  be  smuggled  by  those  who  introduce  it : — it  requires  great 
talents  and  great  address  to  hide  its  deformity  : — in  vulgar  hands  it 
becomes  contemptible. 

Having  supported  the  rights  of  juries,  by  the  uniform  practice  of 
Crown  lawyers,  let  us  now  examine  the  question  of  authority,  and 
see  how  this  Court  itself,  and  its  judges,  have  acted  upon  trials 
for  libels  in  former  times;  for,  according  to  Lord  Baymond,  in 
Franklin's  case  (as  cited  by  Mr.  Justice  BuUer,  at  Shrewsbury),  the 
principle  I  am  supporting  had,  it  seems,  been  only  broached  about 
the  year  1731,  by  some  men  of  party  spirit,  and  then,  too,  for  the 
very  first  time. 

My  Lord,  such  an  observation  in  the  mouth  of  Lord  Raymond , 
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proves  how  dangerous  it  is  to  take  np,  as  doctrine,  everything  flung 
out  at  nisi  prills  ;  above  all,  upon  subjects  which  engage  the  passions 
and  interests  of  Oovemment.  The  most  solemn  and  important 
trials  with  which  history  makes  us  acquainted,  discussed  too  at  the 
bar  of  this  Court  when  filled  with  judges  the  most  devoted  to  the 
Crown,  afibrd  the  most  decisive  contradiction  to  such  an  unfounded 
and  unguarded  assertion. 

In  the  famous  case  of  the  Seven  Bishops,  the  question  of  libel  or 
no  libel  was  held  unanimously  by  the  Court  of  King's  Bench,  trying 
the  cause  at  the  bar,  to  be  matter  for  the  considemtion  and  deter- 
mination of  the  jury ;  and  the  Bishops'  petition  to  the  King,  which 
was  the  subject  of  the  information,  was  accordingly  delivered  to 
them  when  they  withdrew  to  consider  of  their  verdict. 

Thinking  this  case  decisive,  I  cited  it  at  the  trial,  and  the  answer 
it  received  from  Mr.  Bearcroft  was,  that  it  had  no  relation  to  the 
point  in  dispute  between  us,  for  that  the  Bishops  were  acquitted, 
not  upon  the  question  of  libel,  but  because  the  delivery  of  the  peti- 
tion to  the  King  was  held  to  be  no  publication. 

I  was  not  a  little  surprised  at  this  statement,  but  my  turn  of 
speaking  was  then  past ;  fortunately  to-day  it  is  my  privilege  to 
speak  last,  and  I  have  now  lying  before  me  the  fifth  volume  of  the 
'*  State  Trials,"  where  the  case  of  the  Bishops  is  printed,  and  where 
it  appears  that  the  publication  was  expressly  proved, — ^that  nothing 
turned  upon  it  in  the  judgment  of  the  Court, — and  that  the  charge 
turned  wholly  upon  the  question  of  libel,  which  was  expressly  left  to 
the  jury  by  every  one  of  the  judges.  Lord  Chief- Justice  Wright, 
in  summing  up  the  evidence,  told  them  that  a  question  had  at  first 
arisen  about  tne  publication,  it  being  insisted  on  that  the  delivery 
of  the  petition  to  the  King  had  not  been  proved ;  that  the  Court 
was  of  the  same  opinion,  and  that  he  was  just  going  to  have  directed 
them  to  find  the  Bishops  not  guilty,  when  in  came  my  Lord  Presi- 
dent (such  sort  of  witnesses  were  no  doubt  always  at  hand  when 
wanted),  who  proved  the  delivery  to  His  Majesty.  "  Therefore," 
continued  the  Chief- Justice,  "  if  you  believe  it  was  the  same  peti- 
tion, it  is  a  publication  sufficient,  and  we  must,  therefore,  come  to 
inquire  whether  it  be  a  libel." 

He  then  gave  his  reasons  for  thinking  it  within  the  case  de  libeUis 
famosis,  and  concluded  by  saying  to  the  jury,  "  In  short,  I  must 
give  yon  my  opinion  :  I  do  take  it  to  be  a  libel ;  if  my  brothers 
have  anything  to  say  to  it,  I  suppose  they  will  deliver  their  opinion." 
What  opinion  ?  Not  that  the  jury  had  no  jurisdiction  to  judge  of 
the  matter,  but  an  opinion  for  the  express  purpose  of  enabling  them 
to  give  that  judgment  which  the  law  required  at  their  hands. 

Mr.  Justice  Holloway  then  followed  the  Chief-Justice;  and  so 
pointedly  was  the  question  of  libel  or  no  libel,  and  not  the  publica- 
tion, the  only  matter  which  remained  in  doubt,  and  which  the  jury^ 
with  the  assistance  of  the  Court,  were  to  decide  upon,  that  when 
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the  learned  Judge  went  into  the  facts  which  ha(l  been  in  evidence, 
the  Chief- Justice  said  to  him,  "  Look  you  ;  by  the  way,  brother,  I 
did  not  ask  yon  to  sum  up  the  evidence,  but  only  to  deliver  your 
opinion  to  the  jury,  whether  it  be  a  libel  or  no."  The  Chief- Justice's 
remark,  though  it  proves  my  position,  was,  however,  very  unneces- 
sary ;  for  but  a  moment  before,  Mr.  Justice  HoUoway  had  declared 
he  did  not  think  it  was  a  libel,  but  addressing  himself  to  the  jury 
hail  said,  " It  is  left  to  you^  gentlemen" 

Mr.  Justice  Powell,  who  likewise  gave  his  opinion  that  it  was  no 
libel,  said  to  the  Jury,  **  But  the  matter  of  it  is  hefore  yoUy  and  I 
leave  the  issue  of  it  to  God  and  your  own  consciences  ;  "  and  so 
little  was  it  an  idea  of  any  one  of  the  Court  that  the  jury  ought  to 
found  their  verdict  solely  upon  the  evidence  of  the  publication, 
without  attending  to  the  criminality  or  innocence  of  the  petition ; — 
that  the  Chief- Justice  himself  consented,  on  their  withdrawing  from 
the  bar,  that  they  should  carry  with  them  all  the  materials  for 
coming  to  a  judgment  as  comprehensive  as  the  charge ;  and,  indeed, 
expressly  directed  that  the  information,  the  libel,  the  declara- 
tions under  the  great  seal,  and  even  the  statute-book,  should  be 
delivered  to  them. 

The  happy  issue  of  this  memorable  trial,  in  the  acquittal  of  the 
Bishops  by  the  jury,  exercising  jurisdiction  over  the  whole  charge, 
freely  admitted  to  them  as  legal  even  by  King  James' judges,  is 
admitted  by  two  of  the  gentlemen  to  have  prepared  and  forwarded 
the  glorious  era  of  the  Revolution.  Mr.  Bower,  in  particular,  spoke 
with  singular  enthusiasm  concerning  this  verdict,  choosing  (for 
reasons  sufficiently  obvious)  to  ascribe  it  to  a  special  miracle  wrought  ■ 
for  the  safety  of  the  nation,  rather  than  to  the  right  lodged  in  the 
jury  to  save  it  by  its  laws  and  constitution. 

My  learned  friend,  finding  his  argument  like  nothing  upon  the 
earth,  was  obliged  to  ascend  into  heaven  to  support  it: — having 
admitted  that  the  jury  not  only  acted  like  just  men  towards  the 
Bishops,  but  as  patriot  citizens  towards  their  country,  and  not  being 
able,  without  the  surrender  of  his  whole  argument,  to  allow  either 
their  public  spirit  or  their  private  justice  to  have  been  consonant 
to  the  laws,  he  is  driven  to  make  them  the  instruments  of  Divine 
Providence  to  bring  good  out  of  evil,  and  holds  them  up  as  men 
inspired  by  (xod  to  perjure  themselves  in  the  administration  of 
justice,  in  order,  by  the  by,  to  defeat  the  effects  of  that  wretched 
system  of  judicature,  which  he  is  defending  to-day  as  the  constitu- 
tion of  England.  For  if  the  King's  judges  could  have  decided  the 
petition  to  be  a  libel,  the  Stuarts  might  yet  have  been  on  the 
throne. 

My  Lord,  this  is  an  argument  of  a  priest,  not  of  a  lawyer :  and 
even  if  faith  and  not  law  were  to  govern  the  question,  I  should  be 
as  far  from  subscribing  to  it  as  a  religious  opinion. 

No  man  believes  more  firmly  than  I  do  that  God  governs  the 
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whole  universe  by  the  gracious  dispensations  of  His  providence, 
and  that  all  the  nations  of  the  earth  rise  and  fall  at  His  oommand ; 
but  then  this  wonderful  system  is  carried  on  by  the  natural,  though 
to  us  the  often  hidden,  relation  between  effects  and  causes,  whicli 
wisdom  adjusted  from  the  beginning,  and  which  foreknowledge  at 
the  same  time  rendered  sufficient,  without  disturbing  either  the  laws 
of  nature  or  of  civil  society. 

The  prosperity  and  greatness  of  empires  ever  depended,  and  ever 
must  depend,  upon  the  use  their  inhabitants  make  of  their  reason 
in  devising  wise  laws,  and  the  spirit  and  virtue  with  which  they 
watch  over  their  just  execution  :  and  it  is  impious  to  suppose  that 
men,  who  have  made  no  provision  for  their  own  happiness  or 
security  in  their  attention  to  their  government,  are  to  be  saved  by 
the  interposition  of  Heaven  in  turning  the  hearts  of  their  tyrants  to 
protect  them. 

But  if  every  case  in  which  judges  have  left  the  question  of  libel 
to  juries  in  opposition  to  law  is  tx>  be  considered  as  a  miracle,  Eng- 
land may  vie  with  Palestine,  and  Lord  Chief-Justice  Holt  steps 
next  into  view  as  an  apostle,  for  that  great  Judge,  in  Tutchin's 
case,  left  the  question  of  libel  to  tlie  jury  in  the  most  unambiguous 
terms.  After  summing  up  the  evidence  of  writing  and  publishing, 
he  said  to  them  as  follows : — 

"  You  have  now  heard  the  evidence,  and  you  are  to  consider 
whether  Mr.  Tutchin  be  guilty.  They  say  they  are  innocent 
papers  and  no  libels,  and  they  say  nothing  is  a  libel  but  what 
reflects  upon  some  particular  |)er8on.  But  this  is  a  very  strange 
doctrine,  to  say  it  is  not  a  libel  reflecting  on  the  Government, 
endeavouring  to  |x>sse8s  the  people  that  the  G-overnment  is  mal- 
administered  by  corrupt  persons  that  ara  employed  in  such  or  such 
stations  either  in  the  navy  or  army. 

''  To  say  that  corrupt  officers  are  appointed  to  administer  affairs 
is  certainly  a  reflection  on  the  Government.  If  people  should  not 
be  called  to  account  for  possessing  the  |)eop1e  with  an  ill  opinion 
of  the  Government,  no  Government  can  subsist  For  it  is  very 
necessary  for  all  Governments  that  the  people  sliould  have  a  good 
opinion  of  it,  and  nothing  can  be  worse  to  any  Gt>vernment  than 
to  endeavour  to  procure  animosities  as  to  the  management  of  it ; 
this  has  been  always  looked  upon  as  a  crime,  and  no  Government 
can  be  safe  without  it  be  punished." 

Having  made  these  observations,  did  the  Chief- Justice  tell  the 
jury  that  whether  the  publication  in  question  fell  within  that 
principle,  so  as  to  be  a  libel  on  Government,  was  a  matter  of  law  for 
the  Court,  with  which  they  had  no  concern  P  Quite  the  contrary : 
he  considered  the  seditious  tendency  of  the  paper  as  a  question  for 
their  sole  determination,  saying  to  them — 

"  Now,  you  are  to  consider  whether  these  words  I  have  read  to 
you  do  not  tend  to  beget  an  ill  opinion  of  the  administration  of  the 
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Government ;  to  tell  os  that  those  that  are  employed  know  nothing 
of  the  matter,  and  those  that  do  know  are  not  employed ;  men  are 
not  adapted  to  offices,  bnt  offices  to  men,  out  of  a  particular  regard 
to  their  interest,  and  not  to  their  fitness  for  the  places.  This  is 
the  purport  of  these  papers/' 

In  citing  the  words  of  judges  in  judicature  I  have  a  right  to 
suppose  their  discourse  to  be  pertinent  and  relevant,  and  that  when 
they  state  the  defendant's  answer  to  the  charge  and  make  remarks 
on  it,  they  mean  that  the  jury  should  exercise  a  judgment  under 
their  direction.  This  is  the  practice  we  must  certainly  impute  to 
Lord  Holt,  if  we  do  him  the  justice  to  suppose  that  he  meant  to 
convey  the  sentiments  which  he  expressed.  So  that,  when  we  come 
to  sum  up  this  case,  I  do  not  find  myself  so  far  behind  the  learned 
gentleman,  even  in  point  of  express  authority,  putting  all  reason 
and  the  analogies  of  law  which  unite  to  support  me  wholly  out  of 
the  question. 

There  is  Court  of  King's  Bench  against  Court  of  KingH 
Bench;  Chief-Justice  Wright  against  Chief- Justice  Lee;  and 
Lord  Holt  against  Lord  Raymond.  As  to  living  authorities,  it 
would  be  invidious  to  class  them  ;  but  it  is  a  point  on  which  I  am 
satisfied  myself,  and  on  which  the  world  will  be  satisfied  likewise,  if 
ever  it  comes  to  be  a  question. 

But  even  if  I  should  be  mistaken  in  that  particular,  I  cannot 
consent  implicitly  to  receive  any  doctrine  as  the  law  of  England, 
though  pronounced  to  be  such  by  magistrates  the  most  respectable, 
if  I  find  it  to  be  in  direct  violation  of  the  very  first  principles  of 
Eoglish  judicature.  The  great  jurisdictions  of  the  country  are 
unalterable  except  by  Parliament,  and  until  they  are  changed  by 
that  authority,  they  ought  to  remain  sacred.  The  judges  have 
no  power  over  them.  What  parliamentary  abridgment  has  been 
made  upon  the  rights  of  juries  since  the  trial  of  the  Bishops,  or 
since  Tutchin's  case,  when  they  were  fully  recognised  by  this 
Court? — None.  Lord  Raymond  and  Lord  Chief- Justice  Lee 
ought  therefore  to  have  looked  there — to  their  predecessors — for 
the  law,  instead  of  setting  up  a  new  one  for  their  successors. 

But  supposing  the  Court  should  deny  the  legality  of  all  these 
propositions,  or  admitting  their  legality,  should  resist  the  conclu- 
sions I  have  drawn  from  them,  tnen  I  have  recourse  to  my  last 
proposition,  in  which  I  am  supported  even  by  all  those  authorities 
on  which  the  learned  Judge  relies  for  the  doctrines  contained  in 
his  charge,  to  wit : — 

"That  in  all  cases  where  the  mischievous  intention,  which  is 
agreed  to  be  the  essence  of  the  crime,  cannot  be  collected  by 
simple  inference  from  the  fact  charged,  because  the  defendant  goes 
into  evidence  to  rebut  such  inference,  the  intention  becomes  then 
a  pure  unmixed  question  of  fact  for  the  consideration  of  the  juiy." 

I  said  the  authorities  of  the  King  against  Woodfall  and  Almon 
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were  with  me.  In  the  first,  which  is  reported  in  5  th  Burrow, 
your  Lordship  expressed  yourself  thus  : — **  Where  an  act»  in  itself 
indifierent,  becomes  criminal  when  done  with  a  particular  intent, 
there  the  intent  must  be  proved  and  found.  But  where  the  act  is 
itself  unlawful,  as  in  the  case  of  a  libel,  the  proof  of  justification 
or  excuse  lies  on  the  defendant,  and  in  failure  thereof ^  the  law 
implies  a  criminal  intent**  Most  luminously  expressed  to  convey 
this  sentiment,  viz.,  that  when  a  man  publuhes  a  libel,  and  has 
nothing  to  say  for  himself,  no  explanation  or  exculpation,  a  criminal 
intention  need  not  be  proved.  I  freely  admit  that  it  need  not ;  it 
is  an  inference  of  common  sense,  not  of  law.  But  the  publication 
of  a  libel  does  not  exclusively  show  criminal  intent,  but  is  only  an 
implication  of  law  in  failure  of  the  defendant's  proof.  Your 
Lordship  immediately  afterwards  in  the  same  case  explained  this 
further : — ''  There  may  be  cases  where  the  publication  may  be 
justified  or  excused  as  lawful  or  innocent,  fob  no  fact  which  is 
NOT  CRIMINAL,  though  the  {)aper  be  a  libel,  can  amount  to  such  a 
])ublication  of  which  a  defendant  ought  to  be  found  guilty.''  But 
no  question  of  that  kind  arose  at  the  trial  (i.e.,  on  the  trial  of 
Woodfall).  Why  ?  Your  Lordship  immediately  explained  why — 
''Because  the  defendant  called  no  witnesses;"  expressly  saying 
that  the  publication  of  a  libel  is  not  in  itself  a  crime  unless  the 
intent  be  criminal ;  and  that  it  is  not  merely  in  mitigation  of  pun- 
ishment)  but  that  such  a  publication  does  not  warrant  a  verdict  of 
guilty. 

Ill  the  case  of  the  King  against  Almon,  a  magazine  containing  one 
of  Junius's  letters  was  sold  at  Almon's  shop.  There  was  proof  of 
that  sale  at  the  trial.  Mr.  Almon  called  no  witnesses,  and  was 
found  guilty.  To  found  a  motion  for  a  new  trial,  an  affidavit  was 
offered  from  Mr.  Almon,  that  he  was  not  privy  to  the  sale,  nor  knew 
his  name  was  inserted  as  a  publisher,  and  that  this  practice  of 
booksellers  being  inserted  as  publishers  by  their  correspondents 
without  notice  was  common  in  the  trade. 

Your  Lordship  said,  '*  Sale  of  a  book  in  a  bookseller's  shop  is 
primd  facie  evidence  of  publication  by  the  master,  and  the  publication 
of  a  libel  is  primd  facie  evidence  of  criminal  intent.  It  stands  good 
till  answered  by  the  defendant.  It  must  stand  till  contradicted  or  ex- 
l)lained,  and  if  not  contradicted,  explained,  or  exculpated,  bboomes 
tantamount  to  conclusive  when  the  defendant  calls  no  vntnesses," 

Mr.  Justice  Aston  said, ''  Primd  facie  evidence  not  answered  is 
sufficient  to  ground  a  verdict  upon.  If  the  defendant  had  a 
sufficient  excuse,  he  might  have  proved  it  at  the  trial.  His 
having  neglected  it  where  there  was  no  surprise,  is  no  ground  for 
a  new  one."  Mr.  Justice  Willes  and  Mr.  Justice  Ashurst  agreed 
upon  those  express  principles. 

These  cases  declare  the  law,  beyond  all  controversy,  to  be,  that 
publication,  even  of  a  libel,  is  no  conclusive  proof  of  guii^  but 
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only  primd  facie  evidence  of  it  till  answered,  and  that,  if  the 
defendant  can  show  that  his  intention  was  not  criminal,  he  com- 
pletely rebuts  the  inference  arising  from  the  publication,  because, 
tliough  it  remains  true  that  he  published,  yet,  according  to  your 
Lordship's  express  words,  it  is  not  such  a  publication  of  which  a 
defendant  ought  to  be  found  guilty.  Apply  Mr.  Justice  BuUer's 
summing  up  to  this  law,  and  it  does  not  require  even  a  legal 
apprehension  to  distinguish  the  repugnancy. 

The  advertisement  was  proved  to  convince  the  jury  of  the  Dean's 
motive  for  publishing.  Mr.  Jones's  testimony  went  strongly  to  aid 
it,  and  the  evidence  to  character,  though  not  su£Scient  in  itself, 
was  admissible  to  be  thrown  into  the  scale.  But  not  only  no  part 
of  this  was  left  to  the  jury,  but  the  whole  of  it  was  expressly 
removed  from  their  consideration,  although,  in  the  cases  of  Wood- 
fall  and  Almon,  it  was  as  expressly  laid  down  to  be  within  their 
ct^isance,  and  a  complete  answer  to  the  charge  if  satisfactory  to 
the  minds  of  the  jurors. 

In  support  of  the  learned  Judge's  charge,  there  can  be  therefore 
but  the  two  arguments  which  I  stated  on  moving  for  the  rule : — 
Either  that  the  defendant's  evidence,  namely,  the  advertisement, 
Mr.  Jones's  evidence  in  confirmation  of  its  being  hondfjde,  and  the 
evidence  to  character  to  strengthen  that  construction,  were  not 
sufficient  proof  that  the  Dean  believed  the  publication  meritorious, 
and  published  it  in  vindication  of  his  honest  intentions  ;  or  else, 
that,  even  admitting  it  to  estabKsh  that  fact,  it  did  not  amount  to 
each  an  exculpation  as  to  be  evidence  on  Not  Guilty,  so  as  to 
warrant  a  verdict.  I  still  give  the  learned  Judge  the  choice  of  the 
alternative. 

Aa  to  the  first,  viz.,  whether  it  showed  honest  intention  in  point 
of  fiict,  that  was  a  question  for  the  jury.  If  the  learned  Judge  had 
thought  it  was  not  sufficient  evidence  to  warrant  the  jury's  believing 
tiiat  the  Dean's  motives  were  such  as  he  had  declared  them,  I 
conceive  he  should  have  given  his  opinion  of  it  as  a  point  of 
evidence,  and  left  it  there.  I  cannot  condescend  to  go  further ; 
it  would  be  ridiculous  to  argue  a  self-evident  proposition. 

As  to  the  second,  viz.,  that  even  if  the  jury  had  believed  from 
the  evidence  that  the  Dean's  intention  was  wholly  innocent,  it 
would  not  have  warranted  them  in  acquitting,  and  therefore  should 
not  have  been  left  to  them  upon  Not  Guilty ;  that  argument  can 
never  be  supported.  For,  if  the  jury  had  declared,  "  We  find  that 
the  Dean  published  this  pamphlet,  whether  a  libel  or  not  we  do 
not  find ;  and  we  find  further,  that,  believing  it  in  his  conscience 
to  be  meritorious  and  innocent,  he,  hand  fdey  published  it  with  the 
prefixed  advertisement  as  a  vindication  of  his  character  from  the 
reproach  of  seditious  intentions,  and  not  to  excite  sedition,"  it  is 
impossible  to  say,  without  ridicule,  that  on  such  a  special  verdict 
the  Court  could  have  pronounced  a  criminal  judgment. 
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Then  why  was  the  consideration  of  that  evidence,  by  which  those 
facts  might  have  been  found,  withdrawn  from  the  jury,  after  they 
brought  in  a  verdict — ^Guilty  of  publishing  oklt,  which,  in  the  King 
against  Woodfall,  was  only  said  not  to  negative  the  criminal  inten- 
tion, because  the  defendant  called  no  witnesses?  Why  did  the 
learned  Judge  confine  his  inquiries  to  the  innuendoes,  and  finding 
them  agreed  to,  direct  the  epithet  of  Guilty,  without  asking  the 
jury  if  they  believed  the  defendant's  evidence  to  rebut  the  criminal 
inference  ?  Some  of  them  positively  meant  to  negative  the  criminal 
inference  by  adding  the  word  onlyy  and  all  would  have  done  it  if 
they  had  thought  themselves  at  liberty  to  enter  upon  that  evidence. 
But  they  were  told  expressly  that  they  had  nothmg  to  do  with  the 
consideration  of  that  evidence,  which,  if  believed,  would  have 
warranted  that  verdict.  The  conclusion  is  evident : — If  they  had 
a  right  to  consider  it,  and  their  consideration  might  have  produced 
such  a  verdict,  and  if  such  a  verdict  would  have  been  an  acquittal, 
it  must  be  a  misdirection. 

"  But,"  says  Mr.  Bower,  "  if  this  advertisement,  prefixed  to  the 
publication,  by  which  the  Dean  professed  his  innocent  intention  in 
publishing  it,  should  have  been  left  to  the  jury  as  evidence  of  that 
intention,  to  found  an  acquittal  on,  even  taking  the  dialogue  to  be 
a  libel,  no  man  could  ever  be  convicted  of  publishing  anything, 
however  dangerous ;  for  he  would  only  have  to  tack  an  advertise- 
ment to  it  by  way  of  preface,  professing  the  excellence  of  \\^ 
principles  and  the  sincerity  of  his  motives,  and  his  defence  woulil 
be  complete." 

My  Lord,  I  never  contended  for  any  such  position.  If  a  man  of 
education,  like  the  Dean,  were  to  publish  a  writing  so  palpably 
libellous  that  no  ignorance  or  misapprehension  imputable  to  such 
a  person  could  prevent  his  discovering  the  mischievous  design  of 
the  author,  no  jury  would  believe  such  an  advertisement  to  be  hand 
Jide^  and  would  therefore  be  bound  in  conscience  to  reject  it,  as  if 
it  had  no  existence ;  the  effect  of  such  evidence  must  be  to  con- 
vince the  jury  of  the  defendant's  purity  of  mind,  and  must  therefore 
depend  upon  the  nature  of  the  writing  itself,  ^nd  all  the  circum- 
stances  attending  its  publication. 

If,  upon  reading  the  paper  and  considering  the  whole  of  the 
evidence,  they  have  reason  to  think  that  the  defendant  did  not 
believe  it  to  be  illegal,  and  did  not  publish  it  with  the  seditious 
purpose  charged  by  the  indictment,  he  is  not  guilty  upon  any  prin- 
ciple or  authority  of  law,  and  would  have  been  acquitted  even  in 
the  Star-Chamber ;  for  it  was  held  by  that  Court  in  Lambe's  case, 
in  the  eighth  year  of  King  James  I.,  as  reported  by  Lord  Coke, 
who  then  presided  in  it,  that  every  one  who  should  be  convicted  of 
a  libel  must  be  the  writer  or  contriver,  or  a  maliciom  publisher, 
knoioing  it  to  be  a  libel. 

This  case  of  Lambe  being  of  too  high  authority  to  be  opposed. 
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and  too  maoh  in  point  to  be  passed  over,  Mr.  Bower  endeavours  to 
avoid  its  force  by  giving  it  a  new  construction  of  his  own  :  he  says, 
that  not  knowing  a  writing  to  be  a  libel  in  the  sense  of  that  case, 
means  not  knowing  the  contents  of  the  thing  published,  as  by  con- 
veying papers  sealed  up,  or  having  a  sermon  and  a  libel,  and 
delivering  one  by  mistake  for  the  other.  In  such  cases  he  says, 
vgMyraniia  facti  excusat,  because  the  mind  does  not  go  with  the 
act,  Mc2  ignorafUia  Ugia  rum  eaxusai;  and  therefore  if  the  party 
kuows  the  contents  of  the  paper  which  he  publishes,  his  mind  goes 
with  the  act  of  publication,  though  he  does  not  find  out  anything 
criminal,  and  he  is  bound  to  abide  by  the  legal  consequences. 

This  is  to  make  criminality  depend  upon  the  consequences  of  an 
act,  and  not  upon  the  knowledge  of  its  quality,  which  would 
involve  lunatics  and  children  in  all  the  penalties  of  criminal  law  ; 
for  whatever  they  do  is  attended  with  consciousness,  though  their 
understanding  does  not  reach  to  the  consciousness  of  offence. 

The  publication  of  a  libel,  not  believing  it  to  be  one  after  having 
read  it,  is  a  much  more  favourable  case  than  publishing  it  unread 
by  mistake ;  the  one,  nine  times  in  ten,  is  a  culpable  negligence 
which  is  no  excuse  at  all ;  for  a  man  cannot  throw  papers  about 
the  world  without  reading  them,  and  afterwards  say  he  did  not 
know  their  contents  were  criminal :  but  if  a  man  reads  a  paper, 
and  not  believing  it  to  contain  anything  seditious,  having  collected 
nothing  of  that  tendency  himself,  publishes  it  among  his  neigh- 
bours as  an  innocent  and  useful  work,  he  cannot  be  convicted  as  a 
criminal  publisher.  How  he  is  to  convince  the  jury  that  his  pur- 
pose was  innocent,  though  the  thing  published  be  a  libel,  must 
depend  upon  circumstances ;  and  these  circumstances  he  may,  on 
the  authority  of  all  the  cases,  ancient  and  modem,  lay  before  the 
jury  io  evidence ;  because,  if  he  can  establish  the  innocence  of  his 
mind,  he  negatives  the  very  gist  of  the  indictment. 

"  In  all  crimes,"  says  Lord  Hale,  in  his  "  Pleas  of  the  Crown," 
"the  intention  is  the  principal  consideration:  it  is  the  mind  that 
makes  the  taking  of  another's  goods  to  be  felony,  or  a  bare  trespass 
only :  it  is  impossible  to  prescribe  all  the  circumstances  evidencing 
a  felonious  intent,  or  the  contrary ;  but  the  same  must  be  left  to 
the  attentive  consideration  of  Judge  and  jury  ;  wherein  the  best 
role  is,  in  dttbiis,  rather  to  incline  to  acquittal  than  conviction." 

In  the  same  work  he  says :  "  By  the  statute  of  Philip  and  Mary, 
touching  importation  of  coin  counterfeit  of  foreign  money,  it  must, 
to  make  it  treason,  be  with  the  intent  to  utter  and  make  payment 
of  the  same ;  and  the  intent  in  this  case  may  be  tried  and  found 
by  circumstances  of  fact,  by  words,  letters,  and  a  thousand  evi- 
dences besides  the  bare  doing  of  the  fact." 

This  principle  is  illustrated  by  frequent  practice,  where  the 
intention  is  found  by  the  jury  as  a  fact  in  a  special  verdict.  It 
occurred  not  above  a  year  ago  at  East  Grinstead,  on  an  indictment 
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for  barglary,  before  Mr.  Justice  Ashurst,  where  I  was  myself 
counsel  for  the  prisoner.  It  was  clear  upon  the  evidence  that  he 
had  broken  into  the  house  by  force  in  the  night ;  but  I  contended 
that  it  appeared  from  proof  that  he  had  broken  and  entered  with 
an  intent  to  rescue  his  goods,  which  had  been  seized  that  day  by 
the  officers  of  excise;  which  rescue,  thouc^h  a  capital  felony  by 
modern  statute,  was  but  a  trespass,  temp,  Henry  VIIL,  and  conse- 
quently not  a  burglary. 

Mr.  Justice  Ashurst  saved  this  point  of  law,  which  the  twelve 
judges  afterwards  determined  for  the  prisoner;  but,  in  order  to 
create  the  point  of  law,  it  was  necessary  that  the  prisoner's  inten- 
tion should  be  ascertained  as  a  fact;  and  for  this  purpose  the 
learned  Judge  directed  the  jury  to  tell  him  with  what  intention 
they  found  that  the  prisoner  broke  and  entered  the  house,  which 
they  did  by  answering,  "  To  rescue  his  goods ; "  which  verdict  was 
recorded. 

In  the  same  manner,  in  the  case  of  the  King  against  Pierce,  at 
the  Old  Bailey,  the  intention  was  found  by  the  juiy  as  a  fact  in 
the  special  verdict.  The  prisoner  having  hired  a  horse,  and  after- 
wards sold  him,  was  indicted  for  felony;  but  the  judges,  doubting 
whether  it  was  more  than  a  fraud,  unless  he  originally  hired  him 
intending  to  sell  him,  recommended  it  to  the  jury  to  find  a  special 
verdict,  comprehending  their  judgment  of  his  intention  from  the 
evidence.  Mere  the  quality  of  the  act  depended  on  the  iutention, 
which  intention  it  was  held  to  be  the  exclusive  province  of  the 
jury  to  determine,  before  the  judges  could  give  the  act  any  legal 
denomination. 

My  Lord,  I  am  ashamed  to  have  cited  so  many  authorities  to 
establish  the  first  elements  of  the  law,  but  it  has  been  my  fate  to 
find  them  disputed.  The  whole  mistake  arises  from  confounding 
criminal  with  civil  cases.  If  a  printer's  servant,  without  his 
master's  consent  or  privity,  inserts  a  slanderous  article  against  me 
in  his  newspaper,  I  ought  not  in  justice  to  indict  him  ;  and  if  I 
do,  the  jury  on  such  proof  should  acquit  him  ;  but  it  is  no  defence 
to  an  action,  for  he  is  responsible  to  me  civiliter  for  the  damage 
which  I  have  sustained  from  the  newspaper,  which  is  his  property. 
Is  there  anything  new  in  this  principle?  So  far  from  it,  that 
every  student  knows  it  as  applicable  to  all  other  cases ;  but  people 
are  resolved,  from  some  fatality  or  other,  to  distort  every  principle 
of  law  into  nonsense,  when  they  come  to  apply  it  to  printing,  as  if 
none  of  the  rules  and  maxims  which  regulate  all  the  transactions 
of  society  had  any  reference  to  it. 

If  a  man  rising  in  his  sleep  walks  into  a  china-shop,  and  breaks 
everything  about  him ;  his  being  asleep  is  a  complete  answer  to  an 
indictmeifU  for  a  trespass,  but  he  must  answer  in  an  action  for 
everything  he  has  broKen. 

If  the  proprietor  of  the  York  coach,  though  asleep  in  his  bed  at 
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tbut  city,  has  a  drunken  servant  on  the  box  at  London,  who  drives 
over  mj  leg  and  breaks  it,  he  is  responsible  to  me  in  damages  for 
the  accident ;  but  I  cannot  indict  him  as  the  criminal  author  of 
my  misfortune.  What  distinction  can  be  more  obvious  and 
simple  ? 

Let  us  only  then  extend  these  principles,  which  were  never  dis- 
puted in  other  crimiual  cases,  to  the  crime  of  publishing  a  libel ; 
and  let  us  at  the  same  time  allow  to  the  jury,  as  our  forefathers 
did  before  us,  the  same  jurisdiction  in  that  instance  which  we  agree 
m  rejoicing  to  allow  them  in  all  others,  and  the  system  of  English 
law  will  be  wise,  harmonious,  and  complete. 

My  Lord,  I  have  now  finished  my  argument,  having  answered 
tibe  several  objections  to  my  five  original  propositions,  and  estab- 
lished them  by  all  the  principles  and  authorities  which  appear  to 
me  to  apply,  or  to  be  necessary  for  their  support.  In  this  process 
I  have  been  unavoidably  led  into  a  length  not  more  inconvenient  to 
the  Court  than  to  myself,  and  have  been  obliged  to  question  several 
judgments  which  had  been  before  questioned  and  confirmed. 

They,  however,  who  may  be  disposed  to  censure  me  for  the  zeal 
wLich  has  animated  me  in  this  cause,  will  at  least,  I  hope,  have 
the  candour  to  give  me  credit  for  the  sincerity  of  my  intentions. 
It  is  surely  not  my  interest  to  stir  opposition  to  the  decided  autho- 
rities of  the  Court  in  which  I  practise :  with  a  seat  here  within 
the  bar,  at  my  time  of  life,  and  looking  no  further  than  myself,  I 
should  have  been  contented  with  the  law  as  I  found  it,  and  have 
considered  how  liiUe  m^ht  be  said  with  decency,  rather  than  how 
much;  but  feeling  as  I  have  ever  done  upon  the  subject,  it  was 
impossible  I  should  act  otherwise.  It  was  the  first  command  and 
counsel  to  my  youth  always  to  do  what  my  conscience  told  me  to 
be  my  duty,  and  to  leave  the  consequences  to  God.  I  shall  carry 
with  me  the  memory,  and,  I  hope,  the  practice,  of  this  parental 
lesson  to  the  grave  :  I  have  hitherto  followed  it,  and  have  no  treason 
to  complain  that  the  adherence  to  it  has  been  even  a  temporal 
sacrifice  ;  I  have  found  it,  on  the  contrary,  the  road  to  prosperity 
and  wealth,  and  shall  point  it  out  as  such  to  my  children.  It  is 
impossible  in  this  country  to  hurt  an  honest  man ;  but  even  if  it 
were  possible,  I  should  little  deserve  that  title  if  I  could,  upon  any 
)>riaciple,  have  consented  to  tamper  or  temporise  with  a  question 
vrlnch  involves  in  its  determination  and  its  consequences  the  liberty 
of  the  press ;  and  in  that  liberty,  the  veiy  existence  of  every  pait 
of  the  public  freedom. 
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CowtxTVued. 

Befosb  we  go  on  to  the  final  proceeding  in  tliis  memorable  cause,  ti'z.^ 
the  application  to  arrest  the  judgment,  on  the  ground  that  the  dialogue, 
as  set  forth  in  the  indictment,  did  not  contain  the  legal  charge  of  a 
libel,  it  may  be  necessaiy  to  refer  to  the  judgment  delivered  by  Lord 
Mansfield  on  discharging  the  rule  for  a  new  trial — a  judgment  which 
was  supported  by  the  rest  of  the  Court,  and  which  confirmed  through- 
out the  whole  doctrine  of  Mr.  Justice  Buller,  as  delivered  upon  the  trial 
at  Shrewsbury. 


Furiher  SUBJECT  of  the  Trial  of  the  Dkan  o»  St.  Asaph. 

This  judgment  may  be  considered  as  most  fortunate  for  the  public, 
since,  in  consequence  of  the  very  general  interest  taken  in  this  cause,  the 
public  mind  was  at  last  fully  ripe  for  the  Libel  Bill,  which  was  soon 
after  moved  in  the  House  of  Commons  by  Mr.  Fox,  and  seconded  by  Mr. 
Erskine. 

The  venerable  and  learned  Chief-Justice  undoubtedly  established  by 
his  argument  that  the  doctrine  so  soon  afterwards  condemned  by  the 
unanimous  sense  of  the  Legislature,  when  it  passed  the  Libel  Act,  did 
not  originate  with  himself,  and  that  he  only  pronounced  the  law  as  he 
found  it  established  by  a  train  of  modem  decisions.  But,  supported  as 
we  now  are  by  this  judgment  of  Parliament,  we  must  venture  humbly 
to  differ  from  so  truly  great  an  authority.  The  Libel  Bill  does  not  con- 
fer upon  the  jury  any  jurisdiction  over  the  law  inconsistent  with  the 
general  principle  of  the  constitution  :  but  considering  that  the  question 
of  libel  or  no  libel  is  frequently  a  question  of  fact  rather  than  of  law, 
and  in  many  cases  of  fact  and  law  almost  inseparably  blended  together, 
it  directs  the  Judge,  as  in  other  cases,  to  deliver  his  opinion  to  the 
jury  upon  the  whole  matter,  including  of  course  the  question  of  Ubel  or 
no  libel,  leaving  them  at  the  same  time  to  found  their  verdicts  upon 
such  whole  matter  so  brought  before  them  as  in  all  other  criminal  cases.* 

*  This  Act,  viz.,  32  Geo.  III.  e.  60,  mns  thus  : — 

"  Whereas  doubts  have  arisen,  whether,  on  the  trial  of  an  indictment  or  informa- 
tion for  the  making  or  publishing  any  libel,  where  an  issue  or  issues  are  joined 
between  the  Ring  and  the  defendant  or  defendants,  on  the  plea  of  not  guilty  pleaded, 
it  be  competent  to  the  jury  impannelled  to  try  the  same  to  give  their  verdict  upon 
the  whole  matter  in  issue  :  Be  it  therefore  declared  and  enacted,  by,  &c.,  that  on 
every  such  trial  the  jury  sworn  to  try  the  issue  may  give  a  general  verdict  of  guilty 
or  not  guilty,  upon  the  whole  matter  put  to  issue  on  such  indictment  or  information : 
and  shall  not  be  required  or  directed  by  the  Court  or  Judge,  before  whom  such  indict- 
ment or  information  shall  be  tried,  to  find  the  defendant  or  defendants  guilty,  merely 
on  the  proof  of  the  publication  by  such  defendant  or  defendants  of  the  paper  charged 
to  be  a  libel,  and  of  the  sense  ascribed  to  the  same  in  such  indictment  or  infor- 
mation. 

**  II.  Provided  always,  that  on  every  such  trial,  the  Court  or  Judge  before  whom 
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The  best  answer  to  the  apprehensions  of  the  great  and  eminent  Chief 
Justice  regarding  this  course  of  proceeding,  as  then  contended  for  by 
Mr.  Erakiney  and  now  established  by  the  Libel  Act,  is  the  experience  of 
seventeen  years  since  that  Act  passed. 

Before  the  statute,  it  was  not  difficult  for  the  most  abandoned  and 
profligate  libeller,  guilty  even  of  the  most  malignant  slander  upon  pri- 
vate men,  to  connect  his  cause  with  the  great  privileges  of  the  jury  to 
protect  innocence.     Upon  the  Judge  directing  the  jury,  according  to  the 
old  system,  to  find  a  verdict  of  guilty  upon  the  fact  of  publication, 
shotting  out  altogether  from  their    consideration  the  quality  of    the 
matter  published,  ingenious  counsel  used  to  seize  that  occasion   to 
shelter  a  guilty  individual  under  the  mask  of  supporting  great  public 
rights ;  and  juries,  to  show  that  they  were  not  implicitly  bound  to  find 
verdicts  of  guilty  upon  such  evidence  alone,  were  too  successfully  incited 
to  find  improper  verdicts  of  acquittal.     But  since  the  passing  of  the 
libel  Act,  when  the  whole  matter  has  been  brought  under  their  con- 
sideration, when  the  quality  of  the  matter  published  has  been  exposed 
when  criminal,  and  defended  when  just  or  innocent,  juries  have  listened 
to  the  Judge  with  attention  and  reverence,  without  being  bound  in  their 
consciences  (except  in  matters  of  abstract  law)  to  follow  his  opinion ;  and 
instead  of  that  uncertainty  anticipated  by  Lord  Mansfield,  the  adminis- 
tration of  justice  has  been  in  general  most  satisfactory,  and  the  public 
authority  been  vindicated  against  unjust  attacks  with  much  greater  secu- 
rity, and  more  supported  by  public  opinion,  than  when  juries  were  instru- 
ments in  the  hands  of  the  fixed  magistrates;  whilst  at  the  same  time 
public  liberty  has  been  secured  by  leaving  the  whole  matter  in  all  public 
&bels  to  the  judgment  and  consideration  of  the  people.     This  reformed 
state  of  the  law,  as  it  regards  the  liberty  of  the  press,  is  now  so  univer- 
sally acknowledged,  that  the  highest  magistrates  have  declared  in  the 
House  of  Lords  that  no  new  laws  are  necessary  either  to  support  the 
State  or  protect  the  people. 

The  following  argument  in  arrest  of  judgment  is  copied  from  a  news- 
paper of  the  succeeding  day  : — 

SPEECH  in  Airest  0/ Judgment. 

Mr.  Ebskinb  moved  the  Court  to  arrest  the  judgment  in  the  case 
of  the  King  against  the  Dean  of  St.  ALsaph  upon  two  grounds :  first, 
becaase  even  if  the  indictment  sufficiently  charged  a  libel,  the 
verdict  given  by  the  juiy  was  not  sufficient  to  warrant  the  judg- 

sach  indictment  or  information  shall  be  tried,  shall ,  according  to  their  or  his  discre- 
tion, jB^ve  their  or  his  opinion  or  directions  to  the  jary  on  the  matter  in  issue  between 
the  £ng  and  the  defendant  or  defendants,  in  like  manner  as  in  all  other  criminal 


"  III.  ProTided  also,  that  nothing  herein  shall  extend,  or  be  constmed  to  extend, 
to  prevent  the  jury  finding  a  special  verdict  at  their  discretion,  as  in  other  criminal 


"IV.  Prorided  also,  that  in  case  the  jury  find  the  defendant  or  defendatits  guilty, 
it  shall  and  may  be  lawful  for  the  said  defendant  or  defendants  to  more  an  arrest  of 
judgment  on  sneh  ground  and  in  such  manner  as  by  law  he  or  they  might  have  done 
-before  the  passing  of  this  Act ;  anything  herein  contained  to  the  contrary  notwith- 
atanding." 
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ment  of  the  Conrt :  and  secondly,  becanse  the  indictment  did  not 
contain  any  snfficient  charge  of  a  libel. 

On  the  first  objection,  he  again  insisted  on  the  right  of  the  jury 
to  find  a  general  verdict  on  the  merit  of  the  writing  charged  on  the 
record  as  a  libel,  notwithstanding  the  late  judgment  of  the  Court ; — 
and  declared  he  should  maintain  it  there,  and  everywhere  else,  as 
long  as  he  lived,  till  the  contrary  should  be  settled  by  Act  of  Parlia- 
ment, fie  then  argued  at  considerable  length,  that  the  verdict,  as 
given  by  the  jury,  was  neither  a  general  nor  a  special  verdict,  and 
complained  of  the  alteration  made  upon  the  record  without  the 
authority  of  the  Court. 

He  said,  that  the  only  reason  for  his  insisting  on  his  first  objec* 
tion  at  such  length,  was  the  importance  of  the  principle  which  it 
involved,  and  the  danger  of  the  precedent  it  established  ;  although 
he  was  so  certain  of  prevailing  upon  his  second  objection,  that  he 
considered  it  to  be  almost  injustice  to  the  Court  to  argue  it.  All 
who  knew  him  in  and  out  of  the  profession,  could  witness  For  him, 
that  he  had  ever  treated  the  idea  of  ultimately  prevailing  against 
him,  upon  such  an  indictment,  to  be  perfectly  ridiculous,  and  that 
his  only  object  in  all  the  trouble  which  he  had  given  to  the  Court 
and  to  himself,  in  discussing  the  expediency  of  a  new  trial,  was  to 
resist  a  precedent,  which  he  originally  thought,  and  still  continued 
to  think,  was  illegal  and  unjustifiable : — the  warfare  was  safe  for 
his  client,  because  he  knew  he  could  put  an  end  to  the  prosecution 
any  hour  he  pleased,  by  the  objection  he  would  now  at  last  submit 
to  the  Court  It  did  not  require  the  eye  of  a  lawyer  to  see  that  even 
if  the  dialogue,  instead  of  being  innocent  and  meritorious,  as  he 
thought  it,  had  been  the  foulest  libel  ever  composed  or  published, 
the  indictment  was  drawn  in  such  a  manner  as  to  render  judgment 
absolutely  impossible.  He  said,  that  if  he  had  been  answering  in 
his  own  person  to  the  charge  of  publishing  the  dialogue  complained 
of,  he  should  have  rejected  with  scorn  the  protection  of  a  deficient 
indictment,  would  have  boldly  met  the  general  question,  and  hold- 
ing out  defiance  to  the  prosecutor,  would  have  calleil  upon  his 
counsel  to  show  what  sentence,  or  word,  though  wrested  with  all 
the  force  ingenuity  could  apply  to  confound  grammar  and  distort 
language,  could  be  tortured  into  a  violation  of  any  one  principle  of 
the  government: — ^but  that,  standing  as  counsel  for  another,  he 
should  not  rest  his  defence  even  upon  that  strong  foundation,  but, 
after  having  maintained,  as  he  had  done  at  the  trial,  the  innocence, 
or  rather  the  merit  of  the  dialogue,  should  entrench  himself  behind 
every  objection  which  the  forms  of  law  enabled  him  to  cast  up. 

The  second  objection  was,  that  the  indictment  did  not  contain  a 
snfficient  charge  of  a  libel  of  and  concerning  the  King  and  his 
government: — that  though  the  Court,  by  judging  of  libels  of  that 
nature,  invested  itself  with  a  very  large  discretion ;  yet  it,  never- 
theless, was  a  discretion  capable  of  being  measured  by  very  intelli- 
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p^ible  rales  of  law,  and  within  which  rules  he  was  persuaded  the 
Court  would  strictly  confine  itself. 

The  first  was,  that  the  Court,  in  judging  of  the  libellous  or 
seditious  nature  of  the  paper  in  question,  could  only  collect  it  from 
the  indictment  itself,  and  could  supply  nothing  from  any  extrinsic 
soarce ;  and  that,  therefore,  whatever  circumstances  were  necessary 
to  constitute  the  crime  imputed,  could  not  be  supplied  from  any 
report  of  the  evidence,  nor  from  any  inference  from  the  verdict, 
but  must  be  set  out  upon  the  record. 

That  rule  was  founded  in  great  wisdom,  and  formed  the  boundary 
between  the  provinces  of  the  jury  and  the  Court ;  because,  if  any 
extrinsic  circumstances,  independent  of  the  plain  and  ordinary  mean- 
ing of  the  writing,  were  necessary  to  explain  it,  and  point  its  criminal 
application,  those  facts  must  be  put  upon  the  record,  for  three 
reasons: — 

First,  That  the  charge  might  contain  such  a  description  of  the 
crime,  that  the  defendant  might  know  what  crime  he  was  called 
upon  to  answer. 

Secondly,  That  the  application  of  the  writing  to  those  circum- 
stances which  constituted  its  criminality  might  be  submitted  as 
facts  to  the  jury,  who  were  the  sole  judges  of  any  meaning  which 
depended  upon  extrinsic  proof. 

Thirdly,  That  the  Court  might  see  such  a  definite  crime  that 
they  might  apply  the  punishment  which  the  law  inflicted. 

He  admitted,  that  wherever  a  writing  was  expressed  in  such 
clear  and  unambiguous  words  as  in  itself  to  constitute  a  libel,  with- 
out the  help  of  any  explanation,  all  averments  and  innuendoes  were 
unnecessary ; — and,  therefore,  if  it  could  be  established  that  the 
pamphlet  in  question,  if  taken  off  the  dusty  shelves  of  a  library, 
and  looked  at  in  the  pure  abstract,  without  attention  to  times  or 
circamstances,  without  application  to  any  facts  not  upon  record, 
and  without  any  light  cast  upon  it  from  without,  contained  false, 
pernicious,  illegal,  and  unconstitutional  doctrines,  in  their  tendency 
destructive  of  the  Government,  it  would  unquestionably  be  a  libel. 
But  if  the  terms  of  the  writing  were  general,  and  the  criminality 
imputed  to  it  consisted  in  criminal  allusions  or  references  to  matter, 
dehors  the  writing ;  then,  although  every  man  who  reads  such  a 
writing  might  put  the  same  construction  on  it ;  yet  when  it  was  the 
charge  of  a  crime,  and  the  party  was  liable  to  be  punished  for  it, 
there  wanted  something  more. 

.  It  ought  to  receive  a  juridical  sense  on  the  record,  and,  as  the 
fiicts  were  to  be  decided  by  the  jury,  they  only  could  decide  whether 
the  application  of  general  expressions,  or  terms  of  reference,  or 
allusions,  as  the  case  might  be,  to  matters  extrinsic,  was  just ;  nor 
could  the  general  expressions  themselves  be  extended,  even  by  the 
jury,  beyond  their  ordinary  meaning,  without  an  averment  to  give 
them  cognisance  of  such  extended  import ;  nor  could  the  Court, 
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even  after  a  verdict  of  guilty,  without  such  averment  infer  anything 
from  the  finding,  but  must  pronounce  strictly  according  to  the  just 
and  grammatical  sense  of  the  language  on  the  record.  The  Court, 
by  declaring  libel  or  not  libel  to  be  a  question  of  law,  must  be 
supposed  by  that  declaration  not  to  assume  any  jurisdiction  over 
facts,  which  was  the  province  of  the  jury;  but  only  to  determine 
that,  if  the  words  of  the  writing,  without  averment,  or  with  aver- 
ments found  to  be  true  by  the  jury,  contained  criminal  matter,  it 
would  be  pronounced  to  be  a  libel  according  to  the  rules  of  law  : — 
whereas,  if  the  libel  could  only  be  inferred  from  its  application  to 
something  extrinsic,  however  reasonable  or  probable  such  applica- 
tion might  be,  no  court  could  possibly  make  it  for  want  of  the 
averment,  without  which  the  jury  could  have  no  jurisdiction  over 
the  facts  extrinsic,  by  reference  to  which  only  the  writing  became 
criminal. 

The  next  question  was,  how  the  application  of  the  writing  to  any 
particular  object  was  to  be  ma<le  u])on  the  record :  that  was  like- 
wise settled  in  the  case  of  the  King  and  Home. 

''In  all  cases  those  facts  which  are  descriptive  of  the  charge 
must  be  introduced  on  the  record  by  averments,  in  opposition  to 
argument  and  inference." 

He  said,  that  where  facts  were  necessary  in  order  to  apply  the 
matter  of  the  libel  to  them,  it  was  done  introdnctorily.  And  whei*e 
no  new  fact  was  necessary,  but  only  ambiguous  words  were  to  be 
explainied,  it  was  done  by  the  innuendo.  But  that  the  innuendo 
could  not  in  itself  enlarge  the  matter  which  it  was  employed  to 
explain,  without  an  antecedent  introduction  to  refer  to ;  but  coupled 
with  such  introductory  matter  it  could. 

He  said  nothing  remained  but  to  apply  those  unquestionable 
principles  to  the  present  indictment ;  and  that  application  divided 
itself  into  two  heads : — 

*First,  Whether  the  words  of  the  dialogue,  considered  purely  in 
the  abstract,  without  being  taken  to  be  a  seditious  exhortatiou 
addressed  to  the  people,  in  consequence  of  the  present  state  of  the 
nation,  as  connected  with  the  subject  matter  of  it,  could  possibly  be 
considered  to  be  a  libel  on  the  King  and  his  Government. 

Secondly,  Whether,  if  such  reference  or  allusion  was  necessary 
to  render  it  criminal,  there  were  sufficient  averments  on  the  record 
to  enable  the  Court  to  make  the  criminal  application  of  otherwise 
innocent  doctrines  consistently  with  the  rules  of  law. 

He  said  he  should  therefore  take  the  dialogue,  and  show  the 
Court  that  the  whole  scope  and  every  particular  part  of  it  were 
meritorious. 

Here  Lord  Mansfield  said  to  Mr.  Erskine,  that  having  laid  down 
his  principles  of  judgment,  the  counsel  for  the  prosecution  should 

f>oint  out  the  parts  they  insisted  on  as  sufficiently  charged  to  be 
ibellous,  and  that  he  would  be  heard  in  reply.    On  which  Mr. 
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Bearcroft,  Mr.  Cowper,  Mr.  Leicester,  and  Mr.  Bower,  were  all  heard ; 
and  endeavoured  with  great  ingenuity  to  show  that  the  dialogue 
was  on  the  face  of  it  a  libel :  but  on  Mr.  Erskine's  rising  to  reply, 
the  Court  said  they  would  not  give  him  any  further  trouble,  as  they 
were  unanimously  of  opinion  that  the  indictment  was  defective,  and 
that  the  judgment  should  be  arrested. 

The  Court  went  upon  the  principles  of  the  case  of  the  King 
against  Home,  cited  by  Mr.  Erskine,  saying  there  were  no  aver- 
ments to  point  the  application  of  the  paper  as  a  libel  on  the  King 
ond  his  Government ;  and  the  Dean  is  therefore  finally  discharged 
from  the  prosecution. 

Mr  Justice  Willes  threw  out,  that  if  the  indictment  had  been 
properly  drawn,  it  might  have  been  supported.  But  Lord  Mansfield 
and  Mr.  Justice  Buller  did  not  give  any  such  opinion,  confining 
themselves  strictly  to  the  question  before  the  Court. 


The  judgment  was  nccordingly  arrested,  and  no  new  proceedings 
were  ever  had  upon  the  subject  against  the  Dean  or  the  printer 
employed  by  him.  His  advei-saries  were,  it  is  believed,  sufficiently 
disposed  to  distress  him;  but  they  were  probably  aware  of  the 
consequences  of  bringing  the  doctrines  maintained  by  the  Court  of 
EiDg's  Bench  into  a  second  public  examination. 


CASE  of  tJie  KisG  against  John  Stocedale,  t^%ed  in  (he  Court 
of  King's  Bench,  be/ore  Lord  Kenyon  and  a  Special  Jury,  at 
Westminster,  on  the  gth  of  December  1789,  upon  an  In/ormor 
iion  filed  against  him  by  the  Attornet-Qsnbral,  for  a  Libel 
on  the  House  of  Common& 

THE  SUBJECT. 

The  trial  of  Mr.  John  Stockdale,  of  Piccadilly,  is  so  immediately  con- 
nected with  the  well-known  impeachment  of  Mr.  Hastings,  the 
Qovemor-General  of  India,  that  very  little  preface  is  necessary  for  the 
illustration  of  Mr.  Erskine's  defence  of  him. 

When  the  Commons  of  Great  Britain  ordered  that  impeachment»  the 
articles  were  prepared  by  Mr.  Edmund  Burke,  who  had  the  lead  in  all 
the  inquiries  which  led  to  it,  and,  instead  of  being  drawn  up  in  the 
usual  dry  method  of  legal  accusation,  were  expanded  into  great  length, 
and  were  characterised  by  that  fervid  and  affecting  language  wUch 
distinguishes  all  the  writings  of  that  extraordinary  person.  The 
articles  so  prepared,  instead  of  being  confined  to  the  records  of  the 
House  of  Commons,  until  they  were  carried  up  to  the  Lords  for  trial, 
were  printed  and  sold  in  every  shop  in  the  kingdom,  without  question, 
or  obstruction  by  the  managers  of  the  impeachment  or  the  House  of 
Commons,  and  undoubtedly,  from  the  style  and  manner  of  their  com- 
position, made  a  very  considerable  impression  against  the  accused. 

To  repel  the  effects  of  the  articles,  thus  (according  to  the  reasoning 
of  Mr.  Erskine)  prematurely  published,  the  Rev.  Mr.  Logan,  one  of  the 
ministers  of  Leith  in  Scotland,  a  person  eminent  for  learning,  drew  up 
a  review  of  the  articles  of  impeachment  (which,  as  has  been  already 
stated,  were  then  in  general  circulation),  and  carried  them  to  Mr. 
Stockdale,  an  eminent  and  respectable  bookseller  in  Piccadilly,  who 
published  them  in  the  usual  course  of  his  business.  *  Mr.  Logan's 
review  was  composed  with  great  accuracy  and  judgment,  but  undoubt- 
edly with  strong  seyerity  of  observation  against  the  accusation  of  Mr. 
Hastings ;  and  having  an  immediate  and  very  extensive  sale,  was  com- 
plained of  by  Mr.  Fox  to  the  House  of  Commons,  and  upon  the  motion 
of  that  great  and  eminent  person,  then  one  of  the  managers  of  the 
impeachment,  the  House  unanimously  voted  an  address  to  the  King, 
praying  His  Majesty  to  direct  his  Attorn ey-Oeneral  to  file  an  informa- 
tion against  Mr.  Stockdale,  as  the  publisher  of  a  libel  upon  the  Com- 
mons House  of  Parliament,  which  was  filed  accordingly. 

The  publication  having  been  proved,  Mr.  Erskine  addressed  the  jury 
as  follows :  first  saying,  ^*  I  admit  that  the  witness  has  proved  that  he 
bought  this  book  at  the  shop  of  Mr.  Stockdale— Mr.  Stockdale  himself 
being  in  the  shop — from  a  young  man  who  acted  as  his  servant" 
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QiNTLEMEK  OF  THE  JxTRT, — Mr.  Stockdale,  who  is  brought  as  a 
crimiDal  before  you  for  the  publication  of  this  book,  has,  by  em« 
ploying  ME  as  his  advocate,  reposed  what  must  appear  to  many  an 
extraordinary  degree  of  confidence,  since — although  he  well  knows 
that  I  am  personally  connected  in  friendship  with  most  of  those 
whose  conduct  and  opinions  are  principally  arraigned  by  its  author 
—he  nevertheless  commits  to  my  hands  his  defence  and  justifi- 
cation. 

From  a  trust  apparently  so  delicate  and  singular,  vanity  is  but 
too  apt  to  whisper  an  application  to  some  fancied  merit  of  one's 
own ;  but  it  is  proper,  for  the  honour  of  the  English  bar,  that  the 
world  should  know  that  such  things  happen  to  all  of  us  daily,  and 
of  course ;  and  that  the  defendant,  without  any  knowledge  of  me, 
or  any  confidence  that  was  personal,  was  only  not  afraid  to  follow 
up  an  accidental  retainer,  from  the  knowledge  he  has  of  the  general 
character  of  the  profession.  Happy,  indeed,  is  it  for  this  country, 
that  whatever  interested  divisions  may  characterise  other  placeSy  of 
which  I  may  have  occasion  to  speak  to-day,  however  the  councils 
of  the  highest  departments  of  the  State  may  be  occasionally  dis- 
tracted by  personal  considerations,  they  never  enter  these  walls  to 
distnrb  the  administration  of  justice ;  whatever  may  be  our  public 
principles,  or  the  private  habits  of  our  lives,  they  never  cast  ev$n  a 
shade  across  the  path  of  our  professional  duties.  If  this  be  the 
characteristic  even  of  the  bar  of  an  English  court  of  justice,  what 
sacred  impartiality  may  not  every  man  expect  from  its  jurors  and 
its  Bench  ? 

As,  from  the  indulgence  which  the  Court  was  yesterday  pleased 
to  give  to  my  indisposition,  this  information  was  not  proceeded  on 
when  you  were  attending  to  try  it,  it  is  probable  you  were  not  alto- 
gether inattentive  to  what  passed  at  the  trial  of  the  other  indict- 
ment, prosecuted  also  by  the  House  of  Commons ;  and  therefore, 
without  a  restatement  of  the  same  principles,  and  a  similar  quota- 
tion of  authorities  to  support  them,  I  need  only  remind  you  of  the 
law  applicable  to  this  subject,  as  it  was  then  admitted  by  the 
Attorney-General,  in  concession  to  my  propositions,  and  confirmed 
by  the  higher  authority  of  the  Court,  viz. : — ► 

First,  ih^t  every  information  or  indictment  must  contain  such  a 
description  of  the  crime  that  the  defendant  may  know  what  crime 
it  is  which  he  is  called  upon  to  answer. 

Secondly,  that  the  jury  may  appear  to  be  warranted  in  their  con- 
clusion of  guilty  or  not  guilty. 

And,  lastly,  that  the  Court  may  see  such  a  precise  and  definite 
transgression  upon  the  record,  as  to  be  able  to  apply  the  punish- 
ment which  judicial  discretion  may  dictate,  or  which  positive  law 
may  inflict. 

It  was  admitted  also  to  follow,  as  a  mere  corollary  from  these 
propositions,  that  where  an  information  charges  a  writing  to  be 
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imposed  or  published  OF  and  ooNCERNiNa  the  Commons  of  Gbbat 
Britain,  with  an  intent  to  bring  that  body  into  scandal  and  dis- 
grace with  the  public,  the  author  cannot  be  brought  within  the 
scope  of  such  a  charge,  unless  the  jury,  on  examination  and  com- 
parison of  the  wJiole  matter  written  or  published,  shall  be  satisfied 
that  the  particular  passages  charged  as  criminal,  when  explained 
by  the  context,  and  considered  as  part  of  one  entire  work,  were 
meant  and  intended  by  the  author  to  vilify  the  House  of  Commons 
OS  a  body,  and  were  written  of  and  concerning  tJiem  in  Farlxa- 

MBNT  ASSEMBLED. 

These  principles  being  settled,  we  are  now  to  see  what  the  pre- 
sent information  is« 

It  charges  that  the  defendant  ''  unlawfully,  wickedly,  and  mali- 
ciously devising,  contriving,  and  intending  to  asperse,  scandalise, 
and  vilify  the  Commons  of  Great  Britain  in  Parliament  assembled ; 
and  most  wickedly  and  audaciously  to  represent  their  proceedings 
as  corrupt  and  unjust,  and  to  make  it  believed  and  thought  as  if 
the  Commons  of  Great  Britain  in  Parliament  assembled  were  a 
most  wicked,  tyrannical,  base,  and  corrupt  set  of  persons,  and  to 
bring  them  into  disgrace  with  the  public;"  the  defendant  pub- 
lished— What? — Not  those  latter  ends  of  sentences  which  the 
Attorney-General  has  read  from  his  brief,  as  if  they  had  followed 
one  another  in  order  in  this  book;  not  those  scraps  and  tails  of 
passages  which  are  patched  together  upon  this  record,  and  pro- 
nounced in  one  breath,  as  if  they  existed  without  intermediate 
matter  in  the  same  page,  and  without  context  anywhere.  No. 
This  is  not  the  accusation,  even  mutilated  as  it  is ;  for  the  infor- 
mation charges  that^  with  intention  to  vilify  the  House  of  Commons, 
the  defendant  published  the  whole  book,  describing  it  on  the  record 
by  its  title,  "  A  Review  of  the  Principal  Charges  against  Warren 
Hastings,  Esq.,  late  Governor-General  of  Bengal,"  in  ivhich,  amongst 
other  things  f  the  matter  particularly  selected  is  to  be  found.  Your 
inquiry,  therefore,  is  not  confined  to  whether  the  defendant  pub- 
lished those  selected  parts  of  it;  and  whether,  looking  at  them  as 
they  are  distorted  by  the  information,  they  carry  in  fair  construc- 
tion the  sense  and  meaning  which  the  innuendoes  put  upon  them ; 
but  whether  the  author  of  the  entire  toork — I  say  the  author, 
since,  if  he  could  defend  himself,  the  poblisher  unquestionably 
can, — whether  the  author  wrote  the  volume  which  I  hold  in  my 
hand,  as  a  free,  manly,  bona  fide  disquisition  of  criminal  charges 
against  his  fellow-citizens ;  or  whether  the  long  eloquent  discussion 
of  them,  which  fills  so  many  pages,  was  a  mere  cloak  and  cover  for 
the  introduction  of  the  supposed  scandal  imputed  to  the  sdected 
passages ;  the  mind  of  the  writer,  all  along,  being  intent  on  tra- 
ducing the  House  of  Commons,  and  not  on  fairly  answering  their 
charges  against  Mr.  Hastings  ? 

This,  gentlemen,  is  the  principal  matter  for  your  consideration ; 
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and  therefore,  if,  after  you  sliall  have  taken  the  book  itself  into  the 
chamber  which  will  be  provided  for  you,  and  shall  have  read  the 
whole  of  it  with  impartial  attention ;  if,  after  the  performance  of 
this  duty,  you  can  return  here,  and  with  clear  consciences  pronounce 
upon  your  oaths  that  the  impression  made  upon  you  by  these  pages 
is,  that  the  author  wrote  them  with  the  wicked,  seditious,  and  cor- 
rupt intentions  charged  by  the  information ; — you  have  then  my 
full  permission  to  find  the  defendant  guilty.  But  if,  on  the  other 
hand,  the  general  tenor  of  the  composition  shall  impress  you  with 
respect  for  the  author,  and  point  him  out  to  you  as  a  man  mistaken, 
perhaps  himself,  but  not  seeking  to  deceive  others ;  if  every  line  of 
the  work  shall  present  to  you  an  intelligent,  animated  mind,  glow- 
ing with  a  Christian  compassion  towards  a  fellow-man,  whom  he 
believed  to  be  innocent,  and  with  a  patriot  zeal  for  the  liberty  of 
his  country,  which  he  considered  as  wounded  through  the  sides  of 
an  oppre€»ed  fellow-citizen  ;  if  ^ia  shall  be  the  impression  on  your 
oonsciences  and  understandings,  when  you  are  called  upon  to  deliver 
your  verdict,  then  hear  from  me,  that  you  not  only  work  private 
injustice,  but  break  up  the  press  of  England,  and  surrender  her 
rights  and  liberties  for  ever,  if  you  convict  the  defendant. 

Oentlemen,  to  enable  you  to  form  a  true  judgment  of  the  mean- 
ing of  this  book,  and  of  the  intention  of  its  author,  and  to  expose 
the  miserable  juggle  that  is  played  off  in  the  information  by  the 
combination  of  sentences  which,  in  the  work  itself,  have  no  bearing 
upon  one  another,  I  will  first  give  you  the  publication  as  it  is 
charged  upon  the  record  and  presented  by  the  Attorney-General  in 
opening  the  case  for  the  Crown ;  and  I  will  then,  by  reading  the 
interjacent  matter,  which  is  studiously  kept  out  of  view,  convince 
you  of  its  true  interpretation. 

The  information,  beginning  with  the  first  page  of  the  book, 
charges  as  a  libel  upon  the  House  of  Commons,  the  following  sen- 
tence : — ''  The  House  of  Commons  has  now  given  its  final  decision 
with  regard  to  the  merits  and  demerits  of  Mr.  Hastings.  The 
grand  inquest  of  England  have  delivered  their  charges,  and  pre- 
ferred their  impeachment ;  their  allegations  are  referred  to  proof ; 
and  from  the  appeal  to  the  collective  wisdom  and  justice  of  the 
nation  in  the  supreme  tribunal  of  the  kingdom,  the  question  comes 
to  be  determined,  whether  Mr.  Hastings  he  guilty  or  not  guilty  ?  " 

It  is  but  fair,  however,  to  admit  that  this  first  sentence,  which 
the  most  ingenious  malice  cannot  torture  into  a  criminal  construc- 
tion, is  charged  by  the  information  rather  as  introductory  to  what 
is  made  to  follow  it,  than  as  libellous  in  itself ;  for  the  Attorney- 
General,  from  this  introductory  passage  in  the  first  page,  goes  on 
at  a  leap  to  page  thirteenth,  and  reads — almost  without  a  stop,  as 
if  it  immediately  followed  the  other — this  sentence:  ''What  credit 
can  we  give  to  multiplied  and  accumulated  charges,  when  we  find 
tliat  they  originate  from  misrepresentation  and  falsehood  ?  " 


2o6  SPEECH  FOR  JOHN  STOCKDALE. 

From  these  two  passages  thus  standing  together,  wiOiout  the  in- 
tervenient  matter,  which  occupies  thirteen  pages,  one  would  imagine 
that,  instead  of  investigating  the  probability  or  improbability  of 
the  guilt  imputed  to  Mr.  Hastings ;  instead  of  carefully  examining 
the  charges  of  the  Commons,  and  the  defence  of  them  which  had 
been  delivered  before  them,  or  which  was  preparing  for  the  Lords, 
the  author  had  immediately,  and  in  a  moment  after  stating  the 
mere  fact  of  the  impeachment,  decided  that  the  act  of  the  Commons 
originated  from  misrepresentation  and  falsehood. 

Gentlemen,  in  the  same  manner  a  veil  is  cast  over  all  that  is 
written  in  tlie  next  seven  pages;  for  knowing  that  the  context 
would  help  to  the  true  construction,  not  only  of  the  passages 
charged  before,  but  of  those  in  the  sequel  of  this  information,  the 
Attorney-General,  aware  that  it  would  convince  every  man  who 
read  it  that  there  was  no  intention  in  the  author  to  calumniate  the 
House  of  Commons,  passes  over,  by  another  leap,  to  page  twenty  ; 
and  in  the  same  manner,  without  drawing  his  breath,  and  as  if  it 
directly  followed  the  two  former  sentences  in  the  first  and  thirteenth 
pages,  reads  from  page  twentieth,  ''An  impeachment  of  error  in 
judgment  with  regard  to  the  quantum  of  a  fine,  and  for  an  inten- 
tion that  never  was  executed,  and  never  known  to  the  offending 
party,  chamcterises  a  tribunal  of  inquisition  luther  than  a  court  of 
Parliament." 

From  this  passage,  by  another  vault,  he  leaps  over  one-and- 
thirty  pages  more,  to  page  fifty-one  ;  where  he  reads  the  following 
sentence,  which  he  mainly  relies  on,  and  upon  which  I  shall  by  and 
by  trouble  you  with  some  observations :  "  Thirteen  of  them  passed 
in  the  House  of  Commons  not  only  without  investigation,  but  with- 
out being  read ;  and  the  votes  were  given  without  inquiry,  argu- 
ment, or  conviction.  A  majority  had  determined  to  impeach; 
opposite  parties  met  each  other,  and  'Jostled  in  the  dark'  to  per- 
plex the  political  drama,  and  bring  the  hero  to  a  tragic  catas- 
trophe." 

From  thence,  deriving  new  vigour  from  every  exertion,  he  makes 
his  last  grand  stride  over  forty-four  pages  more,  almost  to  the  end 
of  the  book,  charging  a  sentence  in  the  ninety-fifth  page. 

So  that  out  of  a  volume  of  one  hundred  and  ten  pages,  the 
defendant  is  only  charged  with  a  few  scattered  fragments  of  sen- 
tences, picked  out  of  three  or  four.  Out  of  a  work,  consisting  of 
about  two  thousand  five  hundred  and  thirty  lines,  of  manly,  spirited 
eloquence,  oxi\y  forty  or  fifty  lines  are  culled  from  different  parts  of 
it,  and  artfully  put  together,  so  as  to  rear  up  a  libel,  out  of  a  false 
context,  by  a  supposed  connection  of  sentences  with  one  another, 
which  are  not  only  entirely  independent,  but  which,  when  compared 
with  their  antecedents,  bear  a  totally  different  construction.  In 
this  manner,  the  greatest  works  upon  government,  the  most  excellent 
books  of  science,  the  Sacred  Scriptures  themselves,  might  be  di»- 


SPEECH  FOR  JOHN  STOCKDALE.  207 

iorted  into  libels  ;  by  forsaking  the  general  context,  and  hanging  a 
meaning  upon  selected  parts :  thus,  as  in  the  text  put  by  Algernon 
Sidney,  "  The  fool  has  said  in  his  heart,  There  is  no  God ; "  the 
Attorney-General,  on  the  principle  of  the  present  proceeding  against 
this  pamphlet,  might  indict  the  publisher  of  the  Bible  for  blas- 
phemously denying  the  existence  of  heaven,  in  printing,  "  There  ia 
fto  GodJ*  For  these  words  alone,  without  the  context,  would  be 
selected  by  the  information,  and  the  Bible,  like  this  book,  would  be 
underscored  to  meet  it.  Nor  could  the  defendant  in  such  a  case, 
have  any  possible  defence,  unless  the  jury  were  permitted  to  see, 
BY  THB  BOOK  ITSSLF,  that  the  vorsc,  instead  of  denying  the  exist- 
ence of  the  Divinity,  only  imputed  that  imagination  to  a  fool. 

Gentlemen,  having  now  gone  through  the  Attorney-Gtenerars 
reading,  the  book  shall  presently  come  forward  and  speak  for  itself. 
But  before  I  can  venture  to  lay  it  before  you,  it  is  proper  to  call 
Toar  attention  to  how  matters  stood  at  the  time  of  its  publication, 
without  which  the  author'-s  meaning  and  intention  cannot  possibly 
be  understood. 

The  Commons  of  Great  Britain,  in  Parliament  assembled,  had 
accused  Mr.  Hastings,  as  Gh)vernor-General  of  Bengal,  of  high 
crimes  and  misdemeanours;  and  their  jurisdiction  for  that  high 
purpose  of  national  justice  was  Unquestionably  competent  But  it 
is  proper  you  should  know  the  nature  of  this  inquisitorial  capacity. 
The  Commons,  in  voting  an  impeachment,  may  be  compared  to  a 
grand  jury,  finding  a  bill  of  indictment  for  the  Crown:  neither 
the  one  nor  the  other  can  be  supposed  to  proceed  but  upon  the 
matter  which  is  brought  before  them ;  neither  of  them  can  find 
gailt  without  accusation,  nor  the  truth  of  accusation  without 
evidence.  When,  therefore,  we  speak  of  the  nccuser,  or  aamserSy 
of  a  person  indicted  for  any  crime,  although  the  grand  jury  are  the 
accusers  inform,  by  giving  efiect  to  the  accusation,  yet  in  common 
parlance  we  do  not  consider  iliem  as  the  responsible  authors  of  the 
prosecation.  If  I  were  to  write  of  a  most  wicked  indictment,  found 
against  an  innocent  man,  which  was  preparing  for  trial,  nobody 
who  read  it  would  conceive  I  meant  to  stigmatise  the  grand  jury 
that  found  the  bill ;  but  it  would  be  inquired  immediately  who  was 
the  PBOSKCUTOB,  and  who  were  the  witnesses  on  the  back  of  it  ? 
In  the  same  manner  I  mean  to  contend,  that  if  this  book  is  read 
with  only  common  attention,  the  whole  scope  of  it  will  be  dis- 
covered to  be  this :  That,  in  the  opinion  of  the  author,  Mr  Has- 
tings had  been  accused  of  maladministration  in  India,  from  the  heat 
and  spleen  of  political  divisions  in  Parliament,  and  not  from  any  zeal 
for  national  honour  or  justice  ;  that  the  impeachment  did  not  ori- 
ginate from  Government,  but  from  a  faction  banded  against  it, 
which,  by  misrepresentation  and  violence,  had  fastened  it  on  an 
unwilling  House  of  Commons :  that,  prepossessed  with  this  senti- 
ment (which,  however  nnfounded,  makes  no  part  of  the  present 
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• 
bosinaes,  since  the  publisher  is  not  catlled  before  you  for  defaming 
individual  members  of  the  Commons,  but  for  a  contempt  of  the  Com- 
mons as  a  body),  the  author  pursues  the  charges,  article  by  article ; 
enters  into  a  warm  and  animated  yindication  of  Mr.  Hastings,  by  re- 
gular answers  to  each  of  them ;  and  that,  as  far  as  the  mind  and  soul 
of  a  man  can  be  visible,  I  might  almost  say  embodied,  in  his  writings, 
his  intention  throughout  the  whole  volume  appears  to  have  been 
to  charge  with  injustice  the^imfe  accvsers  of  Mr.  Hastings,  and 
not  the  House  of  Commons  as  a  body :  which  undoubtedly  rather 
reluctantly  gave  way  to,  than  heartily  adopted,  the  impeachment. 
This  will  be  found  to  be  the  palpable  scope  of  the  book;  and 
no  man  who  can  read  English,  and  who,  at  the  same  time,  will 
have  the  candour  and  common  sense  to  take  up  his  impressions 
from  what  is  written  in  it,  instead  of  bringing  his  own  along 
with  him  to  the  reading  of  it,  can  possibly  understand  it  other- 
wise. 

But  it  may  be  said,  that  admitting  this  to  be  the  scope  and 
desigu  of  the  author,  what  right  had  he  to  canvass  the  merits  of 
an  accusation  upon  the  records  of  the  Commons,  more  especially 
while  it  was  in  the  course  of  legal  procedure?  This,  I  confess, 
might  have  been  a  serious  question ;  but  the  Commons,  oji  proae- 
cutora  of  this  information^  seem  to  have  waived,  or  forfeited,  their 
right  to  ask  it.  Before  they  sent  the  Attorney-General  into  this 
place,  to  publish  the  publication  of  an,8i0€fi*8  to  their  charges,  they 
should  have  recollected  that  their  own  want  of  circumspection  in 
the  maintenance  of  their  privileges,  and  in  the  protection  of  per- 
sons accused  before  them,  had  given  to  the  public  the  charges  iJiem- 
selves,  which  should  have  been  confined  to  their  own  jourTuds, 
The  course  and  practice  of  Parliament  might  warrant  the  printing 
of  them  for  the  use  of  their  own  members ;  but  there  the  pub- 
lication should  have  stopped,  and  all  further  progress  been 
resisted  by  authority.  If  they  were  resolved  to  consider  answers  to 
their  charges  as  a  contempt  of  their  privileges,  and  to  punish  the 
publication  of  them  by  such  severe  prosecutions,  it  would  have 
well  become  them  to  have  begun  first  with  those  printers  who,  by 
publishing  the  charges  themselves  throughout  the  whole  kingdom, 
or  rather  throughout  the  whole  civilised  world,  were  anticipating 
the  passions  and  Judgments  of  the  public  against  a  subject  of  Eng- 
land upon  his  trial,  so  as  to  make  the  publication  of  answers  to 
them  not  merely  a  privilege,  but  a  debt  and  duty  to  humanity  and 
justice.  The  Commons  of  Great  Britain  claimed  and  exercised  the 
privileges  of  questioning  the  innocence  of  Mr.  Hastings  by  their 
impeachment ;  but  as,  however  questioned,  it  was  still  to  be  pre- 
sumed and  protected,  until  guilt  was  established  by  a  judgment, 
he  whom  they  had  accused  had  an  equal  claim  upon  their  justice, 
to  guard  him  from  prejudice  and  misrepresentation  until  the  hour 
of  trial 
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Had  the  CommonSi  therefore,  by  the  exercise  of  their  high, 
necessary,  and  legal  privileges,  kept  the  public  aloof  from  all  canvass 
of  their  proceedings,  by  an  early  punishment  of  printers  who,  with- 
out reserve  or  secrecy,  had  sent  out  the  cJiarges  into  the  world  from 
n  thousand  presses  in  every  form  of  publication,  they  would  have 
then  stood  upon  ground  to-day  from  whence  no  argument  of 
})olicy  or  justice  could  have  removed  them ;  because  nothing  can 
1)6  more  incompatible  with  either  than  appeals  to  the  many  upon 
Mibjects  of  judicature,  which  by  common  consent  a  few  are  ap- 
{loiDtod  to  determine,  and  which  must  be  determined  by  facts  and 
principles  which  the  multitude  have  neither  leisure  Hor  knowledge 
to  investigate.  But  then,  let  it  be  remembered,  that  it  is  for  those 
who  have  the  authority  to  accuse  and  punish  to  set  the  example 
of,  and  to  enforce  this  reserve,  which  is  so  necessary  for  the  ends  of 
justice.  Courts  of  law,  therefore,  in  England,  never  endure  the 
publication  of  their  records;  and  a  prosecutor  of  an  indictment 
\rould  be  attacked  for  such  a  publication ;  and  upon  the  same 
{vrinciple,  a  defendant  would  be  punished  for  anticipating  the 
justice  of  his  country  by  the  pubh'cation  of  his  defence,  the  public 
Iteing  no  party  to  it  until  the  tribunal  appointed  for  its  determina- 
lion  be  open  for  its  decision. 

Gentlemen,  you  have  a  right  to  take  judicial  notice  of  these 
matters,  without  the  proof  of  them  by  witnesses ;  for  jurora  may 
not  only,  without  evidence,  found  their  verdicts  on  facts  that  are 
Dotorions,  but  upon  what  they  know  privately  themselves,  after 
revealing  it  upon  oath  to  one  another ;  and,  therefore,  you  are  always 
to  remember  that  this  book  was  written  when  the  charges  against 
Mr.  Hafitings,  to  which  it  is  an  answer,  were  to  the  knowledge  of  the 
Commons  (for  we  cannot  presume  our  watchmen  to  have  been 
asleep),  pnblicly  hawked  about  in  every  pamphlet,  magazine,  and 
oewspaper  in  the  kingdom.  You  well  know  with  what  a  curious 
appetite  these  charges  were  devoured  by  the  whole  public,  interest- 
ing as  they  were,  not  only  from  their  importance,  but  from  the 
merit  of  their  composition ;  certainly  not  so  intended  by  the  honour- 
able and  excellent  composer  to  oppress  the  accused,  but  because  the 
most  common  subjects  swell  into  eloquence  under  the  touch  of  his 
sublime  genius.  Thus,  by  the  remissness  of  the  Commons,  who  are 
now  the  prosecutors  of  this  information,  a  subject  of  England,  who 
was  not  even  charged  with  contumacious  resistance  to  authority, 
much  less  a  proclaimed  outlaw,  and  therefore  fully  entitled  to  every 
protection  which  the  customs  and  statutes  of  the  kingdom  hold  out 
for  the  protection  of  British  liberty,  saw  himself  pierced  with  the 
arrows  of  thousands  and  ten  thousands  of  libels. 

Gentlemen,  before  I  venture  to  lay  the  book  before  you,  it  must  be 
yet  further  remembered  (for  the  fact  is  equally  notorious),  that  under 
these  inauspicious  circumstances  the  trial  of  Mr.  Hastings  at  the  bar 
of  the  Lords  had  actually  commenced  long  before  its  publication. 

0 
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There  the  most  august  and  striking  spectacle  was  daily  exhi- 
bited which  the  world  ever  witnessed.  A  vast  stage  of  justice  was 
erected,  awful  from  its  high  authority,  splendid  from  its  illustrious 
dignity,  venerable  from  the  learning  and  wisdom  of  its  judges,  cap- 
tivating and  affecting  from  the  mighty  concourse  of  all  ranks  and 
conditions  which  daily  flocked  into  it,  as  into  a  theatre  of  pleasure  ; 
there,  when  the  whole  public  miud  was  at  once  awed  and  softened 
to  the  impression  of  every  human  affection,  there  appeared,  day 
after  day,  one  after  another,  men  of  the  most  powerful  and  exalted 
talents,  eclipsing  by  their  accusing  eloquence  the  most  boasted 
haitingues  of  atitiquity ;  rousing  the  pride  of  national  resentment 
by  the  boldest  invectives  against  broken  faith  and  violated  treaties, 
and  shaking  the  bosom  with  alternate  pity  and  horror  by  the  most 
glowing  pictures  of  insulted  nature  and  humanity ;  ever  animated 
and  energetic,  from  the  love  of  fame,  which  is  the  inherent  passion 
of  genius ;  firm  and  indefatigable,  from  a  strong  prepossession  of 
the  justice  of  their  cause. 

Gentlemen,  when  the  author  sat  down  to  write  the  book  now 
before  you,  all  this  terrible,  unceasing,  exhaustless  artillery  of  warm 
zeal,  matchless  vigour  of  understanding,  consuming  and  devouring 
eloquence,  united  with  the  highest  dignity,  was  daily,  and  without 
prospect  of  conclusion,  pouring  forth  upon  one  private  unprotected 
man,  who  was  bound  to  hear  it,  in  the  face  of:  the  whole  people  of 
England,  with  reverential  submission  and  silence.  '  I  do  not  com- 
plain of  this  as  I  did  of  the  publication  of  the  charges,  because  it  is 
what  the  law  allowed  and  sanctioned  in  the  course  of  a  public 
trial  :  but  when  it  is  remembered  that  we  are  not  angels,  but  weak, 
fallible  men,  and  that  even  the  noble  judges  of  that  high  tribunal 
are  clothed  beneath  their  ermines  with  the  common  infirmities  of 
man  s  nature,  it  will  bring  us  all  to  a  proper  temper  for  considering 
the  book  itself,  which  will  in  a  few  moments  be  laid  before  you. 
But  first,  let  me  once  more  remind  you,  that  it  was  under  all  these 
circumstances,  and  amidst  the  blaze  of  passion  and  prejudice,  which 
the  scene  I  have  been  endeavouring  faintly  to  describe  to  you 
might  be  supposed  likely  to  produce,  that  the  author,  whose  name 
I  will  now  give  you,  sat  down  to  compose  the  book  which  is  prose- 
cuted to-day  as  a  libel.    ■ 

The  history  of  it  is  very  short  and  natural.  • 

The  Bev.  Mr.  Logan,  minister  of  the  gospel  at  Leith,  in  Scotland, 
n  clergyman  of.  the. purest  morals,  and,  as  you.  will  see  by  and  by, 
of  very  sui)erior  talents,  well  acquainted  with. the  human  chai-acter, 
and  Jkiio wing. the  difficulty.of  bringing  backl public  opinion  after  it 
is  settled  on  any  subject,  took  a  warm,  unbought,  unsolicited  interest 
in  the;6itijLati9n  of.  Mr.  Hastings,  and  determined,  if  possible,  to 
arrest  and  suspend  the  public  judgment  concerning,  him.  >.  He  felt 
for  the  situation  of.  a  fellow-citizen,  exposed  to  a  trial  which,. whether 
right  or  wrong,  is  undoubtedly  a  severe  one, — a  trial  certainly  not 
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confined  to  a  few  crimiDal  acts  like  those  we  are  accustomed  to,  but 
comprehending  the  transactions  of  a  whole  life,  and  the  compli- 
cated policies  of  numerous  and  distant  nations, — a  trial  which  had 
neither  visible  limits  to  its  duration,  bounds  to  its  expense,  nor 
circumscribed  compass  for  the  grasp  of  memory  or  understanding ; 
a  trial  which  had  therefore  broke  loose  from  the  common  form  of 
decision,  and  had  become  the  universal  topic  of  discussion  in  the 
world,  superseding  not  only  every  other  grave  pursuit,  but  every 
fashionable  dissipation. 

Gentlemen,  the  question  you  have  therefore  to  try  upon  all  this 
matter  is  extremely  simple.  It  is  neither  more  nor  less  than  this : 
At  a  time  when  the  charges  against  Mr.  Hastings  were,  by  the 
implied  consent  of  the  Commons,  in  every  hand  and  on  every 
table;  when  by  their  managers  the  lightning  of  eloquence  was 
incesiianlly  consuming  him,  and  flashing  in  the  eyes  of  the  public ; 
vhen  every  man  was  with  perfect  impunity  saying,  and  writing, 
imd  publishing  just  what  he  pleased  of  the  8Up[)08ed  plunderer  and 
devastator  of  nations ;  would  it  have  been  criminal  m  Mr,  Hastings 
Umsdf  to  have  reminded  the  public  that  he  was  a  native  of  this 
free  land,  entitled  to  the  common  protection  of  her  justice,  and 
that  he  had  a  defence  in  his  turn  to  offer  to  them,  the  outlines  of 
which  he  implored  them  in  the  meantime  to  receive,  as  an  antidote 
to  the  unlimited  and  unpunished  poison  in  circulation  against  him  ? 
This  is,  without  colour  or  exaggeration,  the  true  question  you  are 
to  decide;  because  I  assert,  without  the  hazard  of  contradiction, 
that  if  Mr.  Hastings  himself  could  have  stood  justified  or  excused 
in  your  eyes  for  publishing  this  volume  in  his  own  defence,  the 
author,  if  be  wrote  it  h<md  fide  to  defend  him,  must  stand  equally 
excused  and  justified ;  and  if  the  author  be  justified,  the  publisher 
caunot  be  criminal,  unless  you  had  evidence  that  it  was  published 
by  him  with  a  differont  spirit  and  intention  from  those  in  which  it 
was  written.  The  question  therefore  is  correctly  what  I  just  now 
stated  it  to  be :  Could  Mr,  Hastings  have  been  condemned  to  infamy 
for  writing  this  book  P 

Grentlemen,  I  tremble  with  indignation  to  be  driven  to  put  such 
a  question  in  England.  Shall  it  be  endured  that  a  subject  of  this 
countiy  (instead  of  being  arraigned  and  tried  for  some  single  act 
iu  her  ordinary  courts,  where  the  accusation,  as  soon  at  least  as  it 
is  made  public,  is  followed  within  a  few  hours  by  the  decision) 
may  be  impeached  by  the  Commons  for  the  transactions  of  twenty 
years, — ^that  the  accusation  shall  si)read  as  wide  as  the  region  of 
letters, — ^that  the  accused  shall  stand,  day  after  day,  and  year  after 
year,  as  a  spectacle  before  the  public,  which  shall  be  kept  in  a  per- 
})etttal  state  of  inflammation  against  him ;  yet  that  he  shall  not, 
vrithout  the  severest  penalties,  be  permitted  to  submit  anything  to 
the  judgment  of  mankind  in  his  defence?  If  this  be  law  (which 
it  is  for  you  lo-day  to  decide),  such  a  man  has  no  trial  \  that  great 
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hall,  built  by  our  fathers  for  English  justice,  is  no  lonp^er  a  court, 
but  an  altar ;  and  an  Englisbman,  instead  of  being  judged  in  it  by 

Gk)D  AKD  HIS  OOUNTRT,  IS  A  VICTIM  AND  A  SACRIFICE!. 

You  will  carefully  remember  that  I  am  not  presuming  to  ques- 
tion either  the  right  or  the  duty  of  the  Commons  of  Great  Britain 
to  impeach  :  neither  am  I  arraigning  the  propriety  of  their  seleci- 
iog,  as  they  have  done,  the  most  extraordinaiy  {)er8on8  for  ability 
which  the  age  has  produced  to  manage  their  impeachment ;  much 
less  am  I  censuring  the  managers  themselves,  charged  with  the 
conduct  of  it  before  the  Lords,  who  were  undoubtedly  bound,  by 
their  duty  to  the  House  and  to  the  public,  to  expatiate  ui)on  the 
crimes  of  the  person  whom  they  had  accused.  None  of  these 
|K)int6  are  questioned  by  me,  nor  are  in  this  place  questionable.  I 
only  desire  to  have  it  decided  whether,  if  the  Commons,  when 
national  expediency  happens  to  call  in  their  judgment  for  an  im- 
peachment, shall,  instead  of  keeping  it  on  their  oion  records,  and 
carrying  it  toith  due  solemnity  to  the  Peers  for  trial,  |>ermit  it 
without  censure  and  punishment  to  be  sold  like  a  common  news- 
paper in  the  shop  of  my  client,  so  crowded  with  their  own  members 
that  no  plain  man,  without  privilege  of  Parliament,  can  hope  even 
tor  a  sight  of  the  fire  in  a  winter^s  day,  every  man  buying  it,  read- 
ing it,  and  commenting  upon  it ;  the  gentleman  himself  who  is  the 
object  of  it,  or  his  friend  in  his  absence,  may  not,  without  stepping 
beyond  the  bounds  of  English  freedom,  put  a  copy  of  what  is  thus 
published  into  his  pocket,  and  send  back  to  the  very  same  shop  for 
publication  a  bona  fde,  rational,  able  answer  to  it,  in  order  that 
the  bane  and  antidote  may  circulate  together,  and  the  public  be 
kept  straight  till  the  day  of  decision.  If  you  think,  gentlemen, 
that  this  common  duty  of  self-preservation  in  the  accused  himself, 
which  nature  writes  as  a  law  u{K)n  the  hearts  of  even  savages  and 
brutes,  is  nevertheless  too  high  a  privilege  to  be  enjoyed  by  an 
impeached  and  suffering  Englishman ;  or  if  you  think  it  beyond 
the  offices  of  humanity  and  justice,  when  brought  home  to  the 
hand  of  a  brother  or  a  friend,  you  will  say  so  by  your  verdict  of 
ouiLTT— the  decision  will  then  be  yours,  and  the  consolation  mine 
that  1  laboured  to  avert  it.  A  very  small  part  of  the  misery  which 
m\\  follow  from  it  is  Ukely  to  light  upon  me;  the  rest  will  be 
divided  amongst  yourselves  and  your  children. 

Gentlemen,  I  observe  plainly,  and  with  infinite  satisfaction,  that 
you  are  shocked  and  offended  at  my  even  supposing  it  possible  you 
should  pronounce  such  a  detestable  judgment ;  and  that  you  only 
require  of  me  to  make  out  to  your  satisfaction  [as  I  promised)  that 
the  real  scope  and  object  of  this  book  is  a  bond  fide  defence  of  Mr. 
Hastings,  and  not  a  chak  and  cover  fofi^  scandal  on  the  House  of 
Commons.  I  engage  to  do  this,  and  I  engage  for  nothing  more. 
I  shall  make  an  0{)en,  manly  defence;  I  mean  to  torture  no  ex- 
pressions from  their  natural  constructions,  to  dispute  no  inpueudocs 
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on  the  record,  should  any  of  them  have  a  fair  application  ;  nor  to 
coDceal  from  your  notice  any  unguarded,  intemperate  expressionfl, 
which  may  perhaps  be  found  to  chequer  the  vigorous  and  animated 
career  of  the  work.    Such  a  conduct  might,  by  accident,  shelter 
tlie  defendant ;  but  it  would  be  the  surrender  of  the  very  principle 
on  which  alone  the  liberty  of  the  English  press  can  stand ;  and  I 
shall  never  defend  any  man  frona-  a  temporary  imprisonment  by  the 
permanent  loss  of  my  own  liberty  and  the  ruin  of  my  country.    J 
mean  therefore  to  submit  to  you,  that  though  you  should  find  a 
few  lines  in  page  thirteen  or  twenty-one,  a  few  more  in  page  fifty- 
one,  and  some  others  in  other  places,  containing  expressions  bear- 
ing on  the  House  of  Commons,  even  as  a  body,  wliich,  if  written 
as  independent  paragraphs  by  themselves,  would  be  indefensible 
libels,  yet  that  you  have  a  right  to  pass  them  over  in  judgment, 
provided  the  substance  clearly  appears  to  be  a  hondfde  conclusion, 
arising  from  the  honest  investigation  of  a  subject  which  it  was 
lawful  to  investigate,  and  the  questionable  expressions  the  visible 
effusion  of  a  zealous  temper,  engaged  in  an  honourable  and  legal 
pursnit    After  this  preparation,  I  am  not  afraid  to  lay  the  book 
in  its  genuine  state  before  you. 

The  pamphlet  begins  thus :  "  The  House  of  Commons  has  now 
given  its  final  decision  with  regard  to  the  merits  and  demerits  of 
Mr.  Hastinga  The  grand  inquest  of  England  have  delivered  their 
charges  and  preferred  their  impeachment;  their  allegations  are 
referred  to  proof;  and  from  the  appeal  to  the  collective  wisdom 
and  justice  of  the  nation  in  the  supreme  tribunal  of  the  kingdom, 
the  question  comes  to  be  determined  whether  Mr.  Hastings  he  guiUy 
ornotguiUyV' 

Now,  if  immediately  after  what  I  have  just  read  to  you  (which 
is  the  first  part  charged  by  the  information),  the  author  liad  said, 
"Will  accusations,  built  on  such  a  baseless  fabric,  prepossess  the 
pnblic  in  favour  of  the  impeachment?  What  credit  can  we  give 
to  multiplied  and  accumulated  charges  when  we  find  that  they 
originate  from  misrepresentation  and  falsehood  ? '' — every  man 
would  have  been  justified  in  pronouucing  that  he  was  attacking 
the  House  of  Commons,  because  the  groundless  accusations  men- 
tioned in  the  second  sentence  could  have  no  reference  but  to  the 
House  itself,  mentioned  by  name  in  the  first  and  only  sentence 
which  preceded  it. 

^  But>  gentlemen,  to  your  astonishment,  I  will  now  read  what 
intervenes  bettoeen  these  two  passages;  from  which  yon  will  see, 
beyond  a  possibility  of  doubt,  that  the  author  never  meant  to 
calumniate  the  House  of  Commons,  but  to  say  that  the  accusation 
of  Mr.  Hastings  before  the  whole  House  grew  out  of  a  Committee 
of  Secrecy  established  some  years  before,  and  was  afterwards 
brought  forward  by  the  spleen  of  private  enemies  and  a  faction  in 
the  Government    This  will  appear,  not  only  from  the  grammatical 
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cODstruction  of  the  words,  but,  from  what  is  better  than  words,  from 
the  meaning  which  a  person  writing  as  a  friend  of  Mr.  Hastings 
must  be  supposed  to  have  intended  to  conyey.  Wliy  should  such 
a  friend  attack  the  House  of  Commons  ?  Will  any  man  gravely 
tell  me  that  the  House  of  Commons,  as  a  body,  ever  wished  to 
]m|)each  Mr.  Hastings  ?  Do  we  not  all  know  that  they  constantly 
hung  back  from  it,  and  hardly  knew  where  they  were  or  what  to 
do  when  they  found  themselves  entangled  with  it?  My  learned 
friend  the  Attorney-General  is  a  member  of  this  assembly ;  per- 
haps he  may  tell  you  by  and  by  what  he  thought  of  it,  and  whether 
he  ever  marked  any  disposition  in  the  majority  of  the  Commons 
hostile  to  Mr.  Hastings.  But  why  should  I  distress  my  friend  by 
the  question? — the  fact  is  sufficiently  notorious;  and  what  I  am 
going  to  read  from  the  book  itself  (which  is  left  out  in  the  informa- 
tion) is  too  plain  for  controversy. 

"Whatever  may  be  the  event  of  the  impeachment,  the  proper 
exercise  of  such  power  is  a  valuable  privilege  of  the  British  consti- 
tution, a  formidable  guardian  of  the  public  liberty  and  the  dignity 
of  the  nation.  The  only  danger  is,  that  from,  the  inJlTience  offao- 
tion,  and  the  awe  which  is  annexed  to  great  names^  they  may  be 
prompted  to  determine  be/ore  they  inquire,  and  to  pronounce  judg- 
ment loithout  eocamination." 

Here  is  the  clue  to  the  whole  pamphlet.  The  author  trusts  to 
and  respects  the  House  of  Commons,  but  is  afraid  their  mature 
and  just  examination  may  be  disturbed  by  faction.  Kow,  does  he 
mean  Government  hj  faction?  Does  he  mean  the  majority  of  the 
Commons  hj  faction?  Will  the  House,  which  is  the  prosecutor 
here,  sanction  that  application  of  the  phrase;  or  will  the  Attorney- 
General  admit  the  majority  to  be  the  true  innuendo  oi  faction  ?  T 
wish  he  would  :  I  should  then  have  gained  something  at  least  by 
this  extraordinary  debate.  But  I  have  no  expectation  of  the  sort. 
Such  a  concession  would  be  too  great  a  sacrifice  to  any  prosecution 
at  a  time  when  everything  is  considered  as  faction  that  disturbs 
the  repose  of  the  Minister  in  Parliament.  But  indeed,  gentlemen, 
some  things  are  too  plain  for  argument.  The  author  certainly 
means  771^  friends,  who,  whatever  qualifications  may  belong  to  them, 
must  be  contented  with  the  appellation  of ^c/tOTi  while  they  oppose 
the  Minister  in  the  House  of  Commons ;  but  the  House,  having 
given  this  meaning  to  the  phrase  olfaction  for  its  own  purposes, 
cannot  in  decency  change  the  interpretation  in  order  to  convict  my 
client.    I  take  that  to  be  beyond  the  privilege  of  Parliament. 

The  same  bearing  upon  individual  members  of  the  Commons, 
and  not  on  the  Commons  as  a  body,  is  obvious  throughout.  Thus, 
after  sayidg,  in  page  9,  that  the  East  India  Company  had  thanked 
Mr.  Hastings  for  his  meritorious  services  (which  is  unquestionably 
true),  he  adds,  "that  mankind  would  abide  by  their  deliberate 
decision,  rather  than  by  the  intemperate  assertion  of  a  committeeJ* 
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This  he  writes  after  the  impeachment  was  found  by  the  Com- 
mons at  large;  but  he  takes  no  account  of  their  proceedings, 
imputing  the  whole  to  the  original  committee,  i.e.,  the  Committee 
of  Secrecy  ;  so  called,  I  suppose,  from  their  being  the  authors  of 
twenty  volumes  in  folio  which  will  remain  a  secret  to  all  posterity, 
as  nobody  will  ever  read  them.  The  same  construction  is  equally 
plain  from  what  immediately  follows :  — "  The  report  of  the 
Committee  of  Secrecy  also  states,  that  the  happiness  of  the  native 
inhabitants  of  India  has  been  deeply  affected,  their  confidence  in 
English  faith  and  lenity  shaken  and  impaired,  and  the  character 
of  this  nation  wantonly  and  wickedly  degraded." 

Here  again  you  are  grossly  misled  by  the  omission  of  near 
twerUy-one  pages.  For  the  author,  though  he  is  here  speaking  of 
this  Committee  by  name,  which  brought  forward  the  charges  to  the 
notice  of  the  House,  and  which  he  continues  to  do  onward  to  the 
next  select  paragraph ;  yet,  by  arbitrarily  sinking  the  whole  con-' 
text,  he  is  taken  to  be  speaking  of  the  House  as  a  body,  when^  in 
the  passage  next  charged  by  the  information,  he  reproaches  the 
accusers  of  Mr.  Hastings ;  although,  so  far  is  he  from  considering 
them  as  the  House  of  Commons,  that,  in  the  very  same  page,  he 
speaks  of  the  articles  as  the  charges,  not  even  of  the  Committee, 
but  of  Mr.  Burke  alone,  the  most  active  and  intelligent  member  of 
that  body,  having  been  circulated  in  India  by  a  relation  of  that 
gentleman : — "  The  charges  of  Mr.  Burke  have  been  carried  to 
Calcutta,  and  carefully  circulated  in  India." 

Now,  if  we  were  considering  these  passages  of  the  work  as 
calumniating  a  body  of  gentlemen,  many  of  whom  I  must  be 
supposed  highly  to  respect,  or  as  reflecting  upon  my  worthy  friend 
whose  name  I  have  mentioned,  it  would  give  rise  to  a  totally 
different  inquiry,  which  it  is  neither  my  duty  nor  yours  to  agitate ; 
but  surely,  the  more  that  consideration  obtrudes  itself  upon  us, 
the  more  clearly  it  demonstrates  that  the  author's  whole  direction 
was  against  the  individual  accusers  of  Mr.  Hastings,  and  not 
against  the  House  of  Commons,  which  merely  trusted  to  the  matter 
they  had  collected. 

Although,  from  a  caution  which  my  situation  dictates  as  repre- 
senting another,  I  have  thought  it  my  duty  thus  to  point  out  to 
you  the  real  intention  of  the  author,  as  it  appears  by  the  fair  con- 
struction of  the  work,  yet  I  protest  that,  in  my  own  apprehen»sion, 
it  is  very  immaterial  whether  he  speaks  of  the  Committee  or  of 
the  House,  provided  you  shall  think  the  whole  volume  a  bond  fde 
defence  of  Mr.  Hastings.  This  is  the  great  point  I  am,  by  all  my 
observations,  endeavouring  to  establish,  .and  which  I  think  no  man 
who  reads  the  following  short  passages  can  doubt.  Very  intelli- 
gent persons  have  indeed  considered  them,  if  founded  in  facts,  to 
render  every,  other  amplification  unnecessary.  The  first  of  them 
is  as  follows : — *'  It  was  known  at  that  time  that  Mr.  Hastings  had 
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not  only  descended  from  a  public  to  a  private  station,  but  that  he 
was  peraecuted  with  accusations  and  impeachments.  But  none  of 
these  suffering  millions  have  sent  their  complaints  to  this  countiy; 
not  a  sigh  nor  a  groan  has  been  wafted  from  India  to  Britain. 
On  the  contrary,  testimonies  the  most  honourable  to  the  character 
and  merit  of  Mr.  Hastings  have  been  transmitted  by  those  very 
princes  whom  he  has  been  supposed  to  have  loaded  with  the 
deepest  injur ie&" 

Here,  gentlemen,  we  must  be  permitted  to  pause  together  a 
little ;  for  in  examining  whether  tliese  pages  were  written  as  an 
lionest  answer  to  the  charges  of  the  Commons,  or  as  a  prostituted 
defence  of  a  notorious  criminal,  whom  the  writer  believed  to  be 
guilty,  truth  becomes  material  at  every  step.  For  if  in  any  instance 
he  be  detected  of  a  wilful  misrepresentation,  he  is  no  longer  an 
object  of  your  attention. 

.  Will  the  Attorney-General  proceed,  then,  to  detect  the  hypocrisy 
of  our  author  by  giving  us  some  details  of  the  proofs  by  wbicli 
these  personal  enormities  have  been  established,  and  which  the 
writer  must  be  supposed  to  have  been  acquainted  with  ?  I  ask 
this  as  the  defender  of  Mr.  Stockdale,  not  of  Mr.  Hastings,  with 
whom  I  have  no  concern.  I  am  sorry  indeed  to  be  so  often  obliged 
to  repeat  this  protest ;  but  I  really  feel  myself  embarrassed  with 
those  repeated  coincidences  of  defence,  which  thicken  on  me  as  I 
advance,  and  which  were,  no  doubt,  overlooked  by  the  Commons 
when  they  directed  this  interlocutory  inquiry  into  his  conduct.  I 
ask  then,  a^  counsel  for  Mr.  Stockdale,  whether  when  a  great  state 
criminal  is  brought  for  justice,  at  an  immense  expense  to  the 
public,  accused  of  the  most  oppressive  cruelties,  and  charged  with 
the  robbery  of  princes  and  the  destruction  of  nations,  it  is  not  open 
to  any  one  to  ask,  Who  are  his  accusers  ?  What  are  the  sources 
and  the  authorities  of  these  shocking  complaints  ?  Where  are  tlic 
ambassadors  or  memorials  of  those  princes  whose  revenues  he  has 
plundered  ?  Where  are  the  witnesses  for  those  unhappy  men  iti 
whose  persons  the  rights  of  humanity  have  been  violated  ?  How 
deeply  buried  is  the  blood  of  the  innocent  that  it  does  not  rise  up 
in  retributive  judgment  to  confound  the  guilty  I  These  surely  aie 
questions  which,  when  a  fellow-citizen  is  upon  a  long,  painful,  and 
expensive  trial,  humanity  has  a  right  to  propose  ;  which  the  plain 
sense  of  the  most  unlettered  man  may  be  expected  to  dictate ;  and 
which  all  history  must  provoke  from  the  more  enlightened.  When 
CiCEBO  impeached  Verres  before  the  great  tribunal  of  Bome  of 
similar  cruelties  and  depredations  in  her  provinces,  the  Boman 
people  were  not  left  to  such  inquiries.  All  Sicily  suiTounded  the 
Forum,  demanding  justice  upon  her  plunderer  and  spoiler,  with 
tears  and  imprecations.  It  was  not  by  the  eloquence  of  the  oraior, 
but  by  the  cries  and  tears  of  the  miserable,  that  Cicero  prevailed  in 
that  illustrious  cause.    Verres  fled  from  the  oaths  of  his  accusers 
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and  their  witnesses,  and  not  from  the  voice  of  Tully.  To  preserve 
the  fame  of  his  eloquence,  be  coin|)Osed  his  five  celebrated  speeches, 
but  they  were  never  delivered  against  the  crimiiml,  because  he  had 
fled  from  the  city,  appalled  with  the  sight  of  the  ))ersecuted  and 
the  oppressed.  It  may  be  said  that,  the  cases  of  Sicily  and  India 
are  widely  difierent.  Perhaps  they  may  be.  Whether  they  are  or 
not  is  foreign  to  my  purpose.  I  am  not  bound  to  deny  the  possi- 
bility of  answers  to  such  questions ;  I  am  only  vindicating  ilv&  right 
ioaikihem. 

Gentlemen,  the  author,  in  the  other  passage  which  I  marked  out 
to  your  attention,  goes  on  thus: — ''Sir  John  Macpherson  and 
Lonl  Cornwallis,  his  successors  in  office,  have  given  the  same 
voluntary  tribute  of  approbation  to  his  measures  as  Governor- 
General  of  India.  A  letter  from  the  former,  dated  the  loth  of 
August  1786,  gives  the  following  account  of  our  dominions  in 
Asia: — ^'Tbe  native  inhabitants  of  this  kingdom  are  the  happiest 
and  best  protected  subjects  in  India.  Our  native  allies  and  tribu- 
taries confide  in  our  protection ;  the  country  powers  are  aspiring 
to  the  friendship  of  the  English  ;  and  from  the  King  of  Tidore, 
towards  New  Guinea,  to  Timur  Shaw,  on  the  banks  of  the  Indus, 
there  is  not  a  State  that  has  not  lately  given  us  proofs  of  confidence 
aod  respect.' " 

8till  pursuing  the  same  test  of  sincerity,  let  us  examine  this 
defensive  allegation. 

Will  the  Attorney- General  say  that  he  does  not  believe  such  a 
letter  from  Lord  Corn wal  lis  ever  existed  ?  No ;  for  he  knows 
that  it  is  as  authentic  as  any  document  from  India  upon  the  table 
of  the  House  of  Commons.  What  then  is  the  letter?  The 
native  inhabitants  of  this  kingdom,  says  Lord  Cornwall  is  (wilting 
from  the  very  spot),  are  the  happiest  and  best  protected  subjects 
in  India,  Ac.  &c.  Ac.  The  inhabitants  of  this  kingdom  ! — Of  what 
kingdom  ?  Of  the  very  kingdom'which  Mr.  Hastings  had  just  returned 
from  governing  for  thirteen  years,  and  for  the  misgovernment  and 
desolation  of  which  he  stands  every  day  as  a  criminal,  or  rather  as 
a  spectacle  before  us.  This  is  matter  for  serious  reflection,  and  fully 
entitles  the  author  to  put  the  question  which  immediately  follows — 
"Does  this  authentic  account  of  the  administration  of  Mr.  Hastings, 
and  of  the  state  of  India,  correspond  with  the  gloomy  picture  of 
despotism  and  despair  drawn  by  the  Committee  of  Secrecy  f" 

Had  that  picture  been  even  drawn  by  the  House  of  Commons 
itself,  he  would  have  been  fully  justiBed  in  asking  this  question. 
Bat  you  observe  it  has  no  bearing  on  it.  The  last  words  not  only 
entirely  destroy  that  interpretation,  but  also  the  meaning  of  the 
very  next  passage  which  is  selected  by  the  information  as  criminal, 
tnie.,  "What  credit  can  we  give  to  multiplied  and  accumulated 
charges,  when  we  find  that  they  originate  from  misrepresentation 
and  falsehood  ?  " 
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This  passage,  which  is  charged  as  a  libel  on  the  Commons,  when 
thus  compared  with  its  immediate  antecedent,  can  bear  bnt  one 
construction.  It  is  impossible  to  contend  that  it  charges  mis- 
representation on  the  House,  that  found  the  impeachment,  but 
upon  the  Committee  of  Secrecy  just  before  adverted  to,  who  were 
supposed  to  have  selected  the  matter,  and  brought  it  before  the 
whole  House  for  judgment. 

I  do  not  mean,  as  I  have  often  told  yon,  to  vindicate  any 
calumny  on  that  honourable  committee,  or  npon  any  individual  of 
it,  any  more  than  upon  the  Commons  at  large ;  but  tob  defendant 

IS  NOT  CHARGED  BY  THIS  INFORMATION  WITH  ANT  SUCH  OFFENCES. 

Let  me  here  pause  once  more  to  ask  you,  whether  the  book,  in  its 
genuine  state,  as  far  as  we  have  advanced  in  it,  makes  the  same 
impression  on  your  minds  now  as  when  it  was  first  read  to  you  in 
detached  passages  ?  and  whether,  if  I  were  to  tear  off  the  first  part 
of  it  which  I  hold  in  my  hand,  and  give  it  to  you  as  an  entire 
work,  the  first  and  last  passages  which  have  been  selected  as  libels 
on  the  Commons  would  now  appear  to  be  so  when  blended  with 
the  interjacent  parts  ?  I  do  not  ask  your  answer.  I  shall  have  it 
in  your  verdict  The  question  is  only  put  to  direct  your  attention, 
in  pursuing  the  remainder  of  the  volumne,  to  this  main  point — is 
IT  AN  HONEST,  SERIOUS  DEFENCE  ?  For  this  purpose,  and  as  an 
example  for  all  others,  I  will  read  the  author's  entire  answer  to  the 
first  article  of  charge  concerning  Cheit  Sing,  the  Zemindar  of 
Benares,  and  leave  it  to  your  impartial  judgments  to  determine 
whether  it  be  a  mere  cloak  and  cover  for  the  slander  imputed  by  the 
information  to  the  concluding  sentence  of  it,  which  is  the  only 
part  attacked  ?  or  whether,  on  the  contrary,  that  conclusion  itsel  f, 
when  embodied  with  what  goes  before  it,  does  not  stand  explained 
and  justified? 

"  The  first  article  of  impeachment,"  continues  our  author,  "  is 
concerning  Cheit  Sing,  the  Zemindar  of  Benares.  Bulwant  Sing, 
the  father  of  this  rajah,  was  merely  an  aumil,  or  farmer  and  col- 
lector of  the  revenues  for  Sujah  ul  Dowlah,  Nabob  of  Gude,  and 
Vizir  of  the  Mogul  Empire.  When,  on  the  decease  of  his  father, 
Cheit  Sing  was  confirmed  in  the  office  of  collector  for  the  Vizir,  he 
paid  ;£^200,coo  as  a  gift  or  nuzzerannh,  and  an  additional  rent  of 
£^0,000  per  annum. 

"  As  the  father  was  no  more  than  an  aumil,  the  son  succeeded 
only  to  his  rights  and  pretensions.  But  by  a  sunnud  granted  to 
him  by  the  Nabob  Snjah  Dowlah  in  September  1773,  through  the 
influence  of  Mr.  Hastings,  he  acquired  a  legal  title  to  property  in 
the  land,  and  was  raised  from  the  office  of  aumil  to  the  rank  of 
zemindar.  About  four  years  after  the  death  of  Bulwant  Sing,  the 
Governor-General  and  Council  of  Bengal  obtained  the  sovereignty 
paramount  of  the  province  of  Benares.  On  the  transfer  of  this 
sovereignty  the  Governor  and  Council  proposed  anew  grant  to  Cheit 
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Sing,  confirmin<2^  his  former  privileges,  and  conferring  upon  him 
the  addition  of  the  sovereign  rights  of  the  Mint,  and  the  powers  of 
criminal  justice  with  regard  to  life  and  death.  He  was  then 
recognised  by  the  Company  as  one  of  their  zemindars  ;  a  tributary 
subject,  or  feudatory  vassal,  of  the  British  Empire  in  Indostan.  The 
feudal  system,  which  was  formerly  supposed  to  be  peculiar  to  our 
Gothic  ancestors,  has  always  prevailed  in  the  East.  In  every 
description  of  that  form  of  government,  notwithstanding  accidental 
variations,  there  are  two  associations  expressed  or  understood ;  one 
for  internal  security,  the  other  for  external  defence.  The  king  or 
nabob  confers  protection  on  the  feudatory  baron  as  tributary  prince, 
on  condition  of  an  annual  revenue  in'  the  time  of  peace,  and  of 
military  service,  partly  commutable  for  money,  in  the  time  of  war. 
The  feudal  incidents  in  the  Middle  Ages  in  Europe,  the  fine  paid  to 
the  superior  on  marriage,  wardship,  reliefs  &c.,  correspond  to  the 
annual  tribute  in  Asia.  Military  service  in  war,  and  extraordinary 
aids  in  the  event  of  extraordinary  emergencies,  were  common  to 
both.* 

"When  the  Governor-General  of  Bengal,  in  1778,  made  an 
extraordinary  demand  on  the  Zemindar  of  Benares  for  five  lacks  of 
rupees,  the  British  Empire,  in  that  part  of  the  world,  was  surrounded 
with  enemies  which  threatened  its  destruction.  In  1779,  a  general 
confedei-acy  was  formed  among  the  great  powers  of  Indostan  for  the 
expulsion  of  the  English  from  their  Asiatic  dominions.  At  this 
crisis  the  expectation  of  a  French  armament  augmented  the  general 
calamities  of  the  country.  Mr.  Hastings  is  charged  by  the  com- 
mittee with  making  his  first  demand  under  the  false  pretence  that 
hostilities  had  commenced  with  France.  Such  an  insidious  attempt 
to  pervert  a  meritorious  action  into  a  crime  is  new — even  in  the 
history  of  impeachments.  On  the  7th  of  July  1778,  Mr.  Hastings 
received  private  intelligence  from  an  English  merchant  at  Cairo, 
that  war  had  been  declared  by  Great  Britain  on  the  23rd  of  March, 

*  **  Kotivithstanding  this  analogy,  the  powers  and  privileges  of  a  zemindar  have  never 
been  soirell  ascertained  and  defined  as  those  of  a  baron  in  the  feudal  ages.  Though 
the  office  has  usually  descended  to  the  posterity  of  the  zemindar,  under  the  ceremony 
of  fine  and  investiture,  a  material  decrease  in  the  cultivation,  or  decline  in  the 
population  of  the  district^  has  sometimes  been  considered  as  a  ground  to  dispossess 
him.  When  zemindars  have  failed  in  their  engagements  to  the  State,  though  not  to 
tiieeztent  to  justify  expulsion,  supervisors  have  heen  often  sent  into  the  zemindaries, 
vho  have  farmed  out  the  lands,  and  exercised  authority  under  the  Buannee  laws, 
independent  of  the  zemindar.  These  circumstances  strongly  mark  their  dependence 
on  the  nabob.  About  a  year  after  the  departure  of  Mr.  Hastings  from  India,  the 
question  concerning  the  rights  of  zemindars  was  agitated  at  great  length  in  Calcutta ; 
and  after  the  fullest  and  most  accurate  investigation,  the  Governor-General  and 
Council  gave  it  as  their  deliberate  opinion  to  the  Court  of  Directors,  that  the  pro- 
perty of  the  soil  is  not  in  the  zemindar,  but  in  the  government ;  and  that  a  zemindar 
is  merely  an  officer  of  government  sppointed  to  collect  its  revenues.  Cbeit  Sing 
nndentood  himself  to  stand  in  this  predicament.  *  1  am,'  said'  he  on  various  occa- 
sions, *  the  servant  of  the  circar  (government),  and  ready. to  obey  your  orders.'  The 
asme  and  office  of  zemindar  is  not  of  Hindoo,  but  Mogul  institution." 
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and  by  France  on  the  30t1i  of  April.  Upon  this  intelligence,  oon- 
Bidered  as  authentic,  it  was  determined  to  attack  all  the  French 
settlements  in  India.  The  information  was  afterwards  found  to  be 
premature  ;  but  in  the  latter  end  of  August  a  secret  despatch  was 
received  from  England,  authorising  and  appointing  Mr.  Hastings  to 
take  the  measures  which  he  had  already  adopted  in  the  preceding 
month.  The  Directors  and  the  Board  of  Control  have  expnessed 
tlieir  approbation  of  this  transaction,  by  liberally  rewarding  Mr. 
Baldwyn,  the  merchant,  for  sending  the  earliest  intelligence  he 
could  procure  to  Bengal.  It  was  two  days  after  Mr.  Hastings' 
information  of  the  French  war,  that  he  formed  the  resolution  of 
exacting  the  five  lacks  of  rupees  from  Cheit  Sing,  and  would  have 
made  similar  exactions  from  all  the  dependencies  of  the  Company 
in  India,  had  they  been  in.  the  same  circumstanoea  The  fact  is, 
that  the  great  zemindars  of  Bengal  pay  as  much  to  Gk)vernment  as 
their  lands  can  afford.  Cheit  Sing's  collections  were  above  fifty 
lacks,  and  his  rent  not  twenty-four. 

"  The  right  of  calling  for  extraordinary  aids  and  military  service 
in  times  of  danger,  being  universally  established  in  India,  as  it  was 
formerly  in  Europe  during  the  feudal  times,  the  subsequent  conduct 
of  Mr.  Hastings  is  explained  and  vindicated.  The  Governor-General 
and  Council  of  Bengal  having  made  a  demand  upon  a  tributary 
zemindar  for  three  successive  )'earB,  and  that  demand  having  been 
resisted  by  their  vassal,  they  are  justified  in  his  punishment.  The 
necessities  of  the  Company,  in  consequence  of  the  critical  situatiou 
of  their  affairs  in  1781,  calling  for  a  high  fine;  the  ability  of  the 
zemindar,  who  possessed  near  two  crores  of  rupees  in  money  and 
jewels,  to  pay  the  sum  required ;  his  backwardness  to  comply  with 
the  demands  of  his  superiors ;  his  disaffection  to  the  English  interest, 
and  desire  of  revolt,  which  even  then  began  to  appear,  and  were 
afterwards  conspicuous,  fully  justify  Mr.  Hoistings  in  every  subse- 
quent step  of  his  conduct.  In  the  whole  of  his  proceedings  it  is 
manifest  that  he  had  not  early  formed  a  design  hostile  to  the 
zemindar,  but  was  regulated  by  events  which  he  could  neither  fore- 
see nor  control.  When  the  necessary  measures  which  he  had  taken 
for  supporting  the  authority  of  the  Company,  by  punishing  a  re- 
fractory vassal,  were  thwarted  and  defeated  by  the  barbarous 
massacre  of  the  British  troops,  and  the  rebellion  of  Cheit  Sing, 
the  appeal  was  made  to  arms,  an  unavoidable  revolution  took 
place  in  Benares,  and  the  zemindar  became  the  author  of  his  own 
destruction." 

Here  follows  the  concluding  passage,  which  is  arraigned  by  the 
information: — 

''  The  decision  of  the  House  of  Commons  on  this  charge  against 
Mr.  Hastings  is  one  of  the  most  singular  to  be  met  with  in  the 
annals  of  Parliament.  The  Minister,  who  was  followed  by  the 
majority,  vindicated  him  in  everything  that  he  had  (2on«,  and  found 
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him  blamable  only  for  what  he  intended  to  do  ;  jufltified  every  step 
of  his  conduct,  aud  ouly  criminated  his  proposed  tntenlion  of  cou- 
▼ertiDg  the  crimeB  of  the  zemindar  to  the  benefit  of  the  State,  by  a 
fine  of  fifty  lacks  of  rapees.  An  impeachment  of  error  in  judgment 
with  regard  to  the  quantum  of  a  fine,  and  for  an  intention  that  never 
was  executed^  and  never  known  to  the  offending  party,  cliaracterises 
a  tribunal  of  inquisition  rather  than  a  court  of  Parliament." 

Gentlemen,  I  am  ready  to  admit  that  this  sentiment  might  have 
been  expressed  in  language  more  reserved  and  guarded ;  but  you 
will  look  to  the  sentiment  itself,  rather  than  to  its  dress ; — to  the 
wind  of  the  writer,  and  not  to  the  bluntness  with  which  he  may 
happen  to  express  it.  It  is  obviously  the  language  of  a  warm  man, 
engaged  in  the  honest  defence  of  his  friend,  and  who  is  brought  to 
what  he  thinks  a  just  conclusion  in  argument,  which,  perhaps, 
becomes  offensive  in  proportion  to  its  truth.  Truth  is  undoubtedly 
no  warrant  for  writing  what  is  reproachful  of  any  private  man.  If 
A  member  of  society  lives  within  the  law,  then  if  he  offends,  it  is 
against  Gk>d  alone,  and  man  has  nothing  to  do  with  him;  and  if  he 
transgress  the  laws,  the  libeller  should  arraign  him  before  them, 
instead  of  presuming  to  try  him  himself.  But  as  to  writings  on 
general  eubjectSf  which  are  not  charged  as  an  infringement  on 
the  rights  of  individuals^  but  as  of  a  seditious  tendency,  it  is  far 
otherwise.  When,  in  the  progress  either  of  legislation,  or  of  high 
national  justice  in  Parliament,  they,  who  are  amenable  to  no  law, 
are  supposed  to  have  adopted  through  mistake  or  error  a  principle 
which,  if  drawn  into  precedent,  might  be  dangerous  to  the  public, — 
I  shall  not  admit  it  to  be  a  libel,  in  the  course  of  a  legal  and  bmid 
fide  publication^  to  state  that  such  a  principle  had  in  fact  been 
adopted.  The  people  of  England  are  not  to  be  kept  in  the  dark 
touching  the  proceedings  of  their  own  representatives.  Let  us, 
therefore,  coolly  examine  this  supposed  offence,  and  see  what  it 
amoants  to. 

First,  Was  not  the  conduct  of  the  right  honourable  gentleman, 
whose  name  is  here  mentioned,  exactly  what  it  is  represented? 
Will  the  Attorney-General,  who  was  present  in  the  House  of  Com-- 
mons,  say  that  it  was  not  ?  Did  not  the  Minister  vindicate  Mr. 
Hastings  in  what  he  had  done,  and  was  not  his  consent  to  that 
article  of  the  impeachment  founded  on  the  intention  only  of  levying 
a  fine  on  the  zem  indar  for  the  service  of  the  State,bey ond  the  quantum 
which  he,  the  Minister,  thought  reasonable  ?  What  else  is  this  but 
an  impeachment  of  error  in  judgment  in  the  quantum  of  a  fine  ? 

So  much  for  the  first  part  of  the  sentence,  which,  regarding 
Mr.  Pitt  only,  is  foreign  to  our  purpose ;  and  as  to  the  last  part 
of  it,  which  imputes  the  sentiments  of  the  Minister  to  the 
majority  that  followed  him  with  their  votes  on  the  question,  that 
appears  to  me  to  be  giving  handsome  credit  to  the  majority 
for  having  voted  from  conviction,  and  not  from  courtesy  to  the 
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Minister.  To  have  supposed  otherwise,  I  dare  not  say,  would  have 
been  a  morena^uro/  libel,  but  it  would  certainly  have  been  a  greater 
one.  The  sum  iind  substance,  therefoi-e,  of  the  paragraph  is  only 
this :  that  an  impeachment  for  error  in  judgment  is  not  consistent 
with  the  theory  or  the  practice  of  the  English  Qovernment  So 
say  I.  I  say,  without  reserve,  speaking  merely  in  the  abstract,  and 
not  meaning  to  decide  upon  the  merits  of  Mr.  Hastings  cause,  that 
an  impeachment  for  an  error  in  judgment  is  contrary  to  the  whole 
spirit  of  English  criminal  justice,  which,  though  not  binding  on 
the  House  of  Commons,  ought  to  be  a  guide  to  its  proceedings.  I 
say  that  the  extraordinary  jurisdiction  of  impeachment  ought  never 
to  be  assumed  to  expose  error,  or  to  scourge  misfortune,  but  to  hold 
up  a  terrible  example  to  corruption  and  wilfid  abuse  of  authority 
by  extra  legal  pains.  If  public  men  are  always  punished  with  due 
severity,  when  the  source  of  their  misconduct  appeal's  to  have  been 
sdfshLy  corrupt  and  criminal,  the  public  can  never  suffer  when 
their  errors  are  treated  with  gentleness.  From  such  protection  to 
the  magistrate,  no  man  can  think  lightly  of  the  charge  of  magistracy 
itself,  when  he  sees,  by  the  language  of  the  saving  judgment,  that 
the  only  title  to  it  is  an  honest  and  zealous  intention.  If  at  this 
moment,  gentlemen,  or  indeed  in  any  other  in  the  whole  course  of 
our  history,  the  people  of  England  were  to  call  upon  every  man  iu 
this  impeaching  House  of  Commons,  who  had  given  his  voice  on 
public  questions,  or  acted  in  authority,  civil  or  military,  to  answer 
for  the  issues  of  our  councils  and  our  wars,  and  if  honest  single 
intentions  for  the  public  service  were  refused  as  answers  to  im- 
peachments, we  should  have  many  relations  to  mourn  for,  and  many 
friends  to  deplore.  For  my  own  part,  gentlemen,  I  feel,  I  hope,  for 
my  country  as  much  as  any  man  that  inhabits  it ;  but  I  would 
rather  see  it  fall,  and  be  buried  in  its  ruins,  than  lend  my  voice  to 
wound  any  minister,  or  other  responsible  person,  however  unfor- 
tunate, who  had  fairly  followed  the  lights  of  his  undei-standing  and 
the  dictates  of  his  conscience  for  their  preservation. 

Gentlemen,  this  is  no  theory  of  mine;  it  is  the  language  of 
English  law,  and  the  protection  which  it  affords  to  every  man  in 
office,  from  the  highest  to  the  lowest  trust  of  Government.  In  no 
one  iuetance  that  can  be  named,  foreign  or  domestic,  did  the  Court 
of  King's  Bench  ever  interpose  its  extraordinary  jurisdiction,  by 
information,  against  any  magistrate  for  the  widest  departura  from 
the  rule  of  his  duty,  without  the  plainest  and  clearest  proof  of  cor- 
ruption. To  every  such  application,  not  so  supported,  the  constant 
answer  has  been.  Go  to  a  grand  jury  with  your  complaint  God 
forbid  that  a  magistrate  should  suffer  from  an  error  in  judgment,  if 
his  purpose  was  honestly  to  discharge  his  trust.  We  cannot  stop 
the  ordinaiy  course  of  justice ;  but  wherever  the  Court  has  a  discre- 
tion, such  a  magistrate  is  entitled  to  its  protection.  I  appeal  to  the 
uoble  Judge,  and  to  every  man  who  heara  me,  for  the  truth  and 
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iiDi\rei*saIity  of  this  position.  And  it  would  be  a  sti-ange  solecism 
iudeed  to  assert,  that  in  a  case  where  the  supreme  court  of  criminal 
justice  in  the  nation  would  refuse  to  interpose  ap  extraordinaryy 
though  a  legal  jurisdiction,  on  the  principle  that  the  ordinary 
execution  of  the  laws  should  never  be  exceeded  but  for  the  punish- 
ment of  malignant  guilt,  the  Commons,  in  their  higher  capacity, 
growing  out  of  the  same  constitution,  should  reject  that  principle, 
and  stretch  them  still  further  by  a  jurisdiction  still  more  ecce7itnc. 
Many  impeachments  have  taken  place,  because  the  law  could  not 
udequately  punish  the  objects  of  them  ;  but  who  ever  heard  of  one 
being  set  on  foot  because  the  law,  upon  principle,  would  not  punish 
them?  Many  impeachments  have  been  adopted  for  a  higher  example 
than  a  prosecution  in  the  ordinai-y  courts,  but  surely  never  for  a 
different  example.  The  matter,  therefore,  in  the  offensive  paragraph, 
is  not  only  an  indisputable  truth,  but  a  truth  in  the  propagation 
of  which  we  are  all  deeply  concerned. 

Whether  Mr.  Hastings,  in  the  particular  instance,  acted  from  cor- 
mption  or  from  zeal  for  his  employers,  is  what  I  have  nothing  to  do 
with;  it  is  to  be  decided  in  judgment ;  my  duty  stops  with  wishing 
liiiD,  as  I  do,  an  honourable  deliverance.  Whether  the  Minister 
or  the  Commons  meant  to  found  this  article  of  the  impeachment 
on  mere  error  without  corruption,  is  likewise  foreign  to  the  purpose. 
The  author  could  only  judge  from  what  was  said  and  done  on  the 
uocaaion.  He  only  sought  to  guard  the  principle,  which  is  a 
common  interest,  and  the.  rights  of  Mr.  Hastings  under  it.  He 
was  therefore  justified  in  publishing  that  an  impeachment,  founded 
iu  error  in  judgment,  was  to  all  intents  and  pur{)oses  illegal,  uncon- 
stitutional, and  unjust. 

Gentlemen,  it  is  now  time  for  us  to  return  again  to  the  work 
under  examination.  The  author,  having  discussed  the  whole  of 
the  first  article .  through  so  many  pages,  without  even  the  impu- 
tation of  an  incorrect  or  intemperate  expression,  except  in  the  con- 
cluding passage  (the  meaning  of  which  I  trust  I  have  explained), 
goes  on  with  the  same  eaniest  disposition  to  the  discussion  of  the 
secoad  charge  resi)ecting  the  princesses  of  Gude,  which  occupies 
siOHTEEN  i>ages,  not: one  syllable  of  which  the  Attorney-General 
has  read,  and  on  which  there  is  not  even  a  glance  at  the  House  of 
Oommons.  The  whole  of  this  answer  is  iudeed  so  far  from  being 
a  mere  cloak  for  the  iutroduction  of  slander,  that  I  aver  it  to  be 
one  of  the  most  masterly  pieces  of  writing  I  ever,  read  in  my  life. 
From  thence  he  goes  on  to  the  charge  of  contracts  and  salaries, 
which  occupies  five  pages  more,  iu  which  ^A^re  is  not  a  glance  at 
the  House  of  Commons,  nor  a  word  redd  by  the  Attorney-General. 
He  afterwards  defends  Mr.  Hastings  against  the  charges  respecting 
the  opium  contracts,  i  Not  a  glance  at. the  House  of  Commons  ; 
not  a  word  by  the  Attorney-General.  And  in  short,  iu  this  manner 
he  goes  on  with  the  others  to  the  end  of  the  book. 
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Now  is  it  possible  for  any  human  being  to  believe  that  a  man, 
having  no  other  intention  than  to  vilify  the  House  of  Commons  {as 
this  infoi'mation  charges),  should  yet  keep  his  mind  thus  fixed  and 
settled  as  the  needle  to  the  pole,  upon  the  serious  merits  of  Mr. 
Hastings'  defence,  without  ever  straying  into  matter  even  ques- 
tionable, except  in  tiie  two  or  three  selected  parts  out  of  two  or 
three  hundred  pages  ?  This  is  a  forbearance  which  could  not  have 
existed  if  calumny  and  detraction  had  been  the  malignant  objects 
which  led  him  to  the  inquiry  and  publication.  The  whole  fallacy, 
therefore,  arises  from  holding  up  to  view  a  few  detached  passages, 
and  carefully  concealing  the  general  tenor  of  the  book. 

Having  now  finished  most,  if  not  all,  of  these  critical  observa- 
tions, which  it  has  been  my  duty  to  make  upon  this  unfair  mode 
of  prosecution,  it. is  but  a  tribute  of  common  justice  to  the  Attorney- 
General  (and  which  my  personal  regard  for  him  makes  it  mora 
pleasant  to  pay),  that  none  of  my  commentaries  reflect  in  the  most 
distant  manner  upon  him ;  nor  upon  the  Solicitor  for  the  Grown, 
who  sits  near  me,  who  is  a  person  of  the  most  correct  honour :  far 
from  it.  The  Attorney-Gkneral,  having  orders  to  prosecute,  in 
consequence  of  the  address  of  the  House  to  his  Majesty,  had  no 
choice  in  the  mode, — no  means  at  all  of  keeping  the  pix>secutorB 
before  you  in  countenance  but  by  the  course  which  has  been  pur- 
sued :  but  so  far  has  he  been  from  enlisting  into  the  cause  those 
prejudices  which  it  is  not  difi&cult  to  slide  into  a  business  origi- 
nating from  such  exalted  authority,  he  has  honourably  guarded 
you  against  them, — pressing  indeed  severely  upon  my  client  with 
the  weight  of  his  ability,  but  not  with  the  glare  and  trappings  of 
his  high  office. 

Gentlemen,  I  wish  that  my  strength  would  enable  me  to  convince 
you  of  the  author's  singleness  of  intention,  and  of  the  merit  and 
ability  of  his  work,  by  retiding  the  whole  that  remains  of  it.  But 
my  voice  is  already  nearly  exhausted ;  I  am  sorry  my  client  should 
be  a  sufferer  by  my  infirmity.  One  passage,  however,  is  too 
striking  and  important  to  be  passed  over ;  the  rest  I  must  trust  to 
your  private  examination.  The  author,  having  discussed  all  the 
charges,  article  by  article,  sums  them  all  up  with  this  striking 
appeal  to  his  readers : —  ^ 

'*  The  authentic  statement  of  facts  which  has  been  given,  and 
the  arguments  which  have  been  employed,  are,  I  thinkr,  sufficient 
to  vindicate  the  character  and  conduct  of  Mr.  Hastings,  even  on  the 
.maxims  of  European  policy.  When  he  was  appointed '  Governor- 
General  of  Bengal,  he  was  invested  with  a  discretionary  power  to 
promote  the  interests  of  the  India  Company,  and  of  the  British 
Empire  in  that  quarter  of  the  globe.  The  general  instructions  sent 
to  him  from  his  constituents  were, '  That  in  all  your  delibei-ations 
and  resolutions,  you  make  the  safety  and  prosperity  of\Bengal  your 
principal  object,  and  fix  your  attention  on  the  sealrity  of  the 
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fOS9e88wn8  and  revenues  of  the  Company.'  His  superior  genius 
sometimes  acted  in  the  spirit,  rather  than  complied  with  the  letter 
of  the  law ;  but  he  discharged  the  trust,  and  preserved  the  empire 
committed  to  his  care  in  the  same  way  and  with  greater  splendour 
and  success  than  any  of  his  predecessors  in  office.  His  departure 
from  India  was  marked  with  the  lamentations  of  the  natives  and 
the  gratitude  of  his  countrymen ;  and  on  his  return  to  England  he 
received  the  cordial  congratulations  of  that  numerous  and  respect- 
able society  whose  interests  he  had  promoted,  and  whose  dominions 
he  had  protected  and  extended." 

Gentlemen  of  the  jury,  if  this  be  a  wilfully  false  account  of  the 
instructions  given  to  Mr.  Hastings  for  his  government,  and  of  his 
conduct  under  them,  the  author  and  publisher  of  this  defence 
deserve  the  severest  punishment  for  a  mercenary  imposition  on  the 
public.  But  if  it  be  true  that  he  was  directed  to  make  the  safety 
and  prosperity  of  Bengal  the  first  object  of  his  attention,  and  that, 
under  his  administration,  it  has  been  safe  and  prosperous, — ^if  it 
be  true  that  the  security  and  preservation  of  our  possessions  and 
revenues  in  Asia  were  marked  out  to  him  as  the  great  lead- 
ing principle  of  his  government,  and  that  those  possessions  and 
revenues,  amidst  unexampled  dangers,  have  been  secured  and  pre- 
served,— then  a  question  may  be  unaccountably  mixed  with  your 
consideration  much  beyond  the  consequence  of  the  present  prose- 
cution, involving  perhaps  the  merit  of  the  impeachment  itself  which 
gave  it  birth, — a  question  which  the  Commons,  as  prosecutors  of 
Mr.  Hastings,  should,  in  common  prudence,  have  avoided ;  unless, 
regretting  the  unwieldy  length  of  their  proceedings  against  him, 
they  wished  to  afford  him  the  opportunity  of  this  strange  anomalous 
defence.  Por  although  I  am  neither  his  counsel,  nor  desire  to  have 
anything  to  do  with  his  guilt  or  innocence,  yet  in  the  collateral 
defence  of  my  client,  I  am  driven  to  state  matter  which  may  be 
considered  by  many  as  hostile  to  the  impeachment;  for  if  our 
dependencies  have  been  secured  and  their  interests  promoted,  I  am 
driven,  in  the  defence  of  my  client,  to  remark,  that  it  is  mad  and 
I^eposterouB  to  bring  to  the  standard  of  justice  and  humanity 
the  exercise  of  a  dominion  founded  upon  violence  and  terror.  It 
may  and  must  be  true  that  Mr.  Hastings  has  repeatedly  offended 
against  the  rights  and  privileges  of  Asiatic  government,  if  he  was 
the  faithful  deputy  of  a  power  which  could  not  maintain  itself  for 
an  hour  without  trampling  upon  both :  he  may  and  must  have 
offended  against  the  laws  of  Qod  and  nature,  if  he  was  the  faithful 
viceroy  of  an  empire  wrested  in  blood  from  the  people  to  whom 
God  and  nature  had  given  it :  he  may  and  must  have  preserved  that 
unjust  dominion  over  timorous  and  abject  nations  by  a  terrifying, 
overbearing,  insulting  superiority,  if  he  was  the  faithful  adminis- 
trator of  your  Government,  which  having  no  root  in  consent  or 
affection,  no  foundation  in  similarity  of  interests,  nor  support  from 
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any  one  principle  which  cements  men  together  in  society,  could 
only  be  upheld  by  alternate  stratagem  and  force.  The  unhappy 
people  of  India,  feeble  and  effeminate  as  they  are  from  the  softness 
of  their  climate,  and  subdued  and  broken  as  they  have  been  by  the 
Imavery  and  strength  of  civilisation,  still  occasionally  start  up  in 
all  the  vigour  and  intelligence  of  insulted  nature.  To  be  governed 
at  all,  they  must  be  govenied  with  a  rod  of  iron ;  and  our  empire 
in  the  East  would,  long  since,  have  been  lost  to  Grreat  Britain^  if 
civil  skill  and  military  prowess  had  not  united  their  efforts  to  sup- 
port an  authority — which  Heaven  never  gave — by  means  which  it 
never  can  sanction. 

Gentlemen,  I  think  I  can  observe  that  you  are  touched  with  this 
way  of  considering  the  subject,  and  I  can  account  for  it  I  have 
not  been  considering  it  through  the  cold  medium  of  books,  but 
liave  been  speaking  of  man  and  his  nature,  and  of  human  dominion, 
from  what  I  have  seen  of  them  myself  amongst  reluctant  nations 
submitting  to  our  authority.  I  know  what  they  feel,  and  how  such 
feelings  can  alone  be  repressed.  I  have  heard  them,  in  my  youth, 
from  a  naked  savage,  in  the  indignant  character  of  a  prince  sur- 
rounded by  his  subjects,  addressing  the  governor  of  a  British  colony, 
holding  a  bundle  of  sticks  in  his  hand  as  the  notes  of  his  unlettered 
eloquence.  ''  Who  is  it  ?  "  said  the  jealous  ruler  over  the  desert 
encroached  upon  by  the  restless  foot  of  English  adventure, — *'  who  is 
it  that  causes  this  river  to  rise  in  the  high  mountains,  and  to  empty 
itself  into  the  ocean?  Who  is  it  that  causes  to  blow  the  loud 
winds  of  winter,  and  that  calms  them  again  in  the  summer? 
Who  is  it  that  rears  up  the  shade  of  those  lofty  forests,  and  blasts 
them  with  the  quick  lightning  at  his  pleasure?  The  same  Being 
who  gave  to  you  a  country  on  the  other  side  of  the  waters,  and 
gave  ours  to  us ;  and  by  this  title  we  will  defend  it,''  said  the 
warrior,  throwing  down  his  tomahawk  upon  the  ground,  and  raising 
the  war-sound  of  his  nation.  These  are  the  feelings  of  subjugated 
man  all  round  the  globe ;  and  depend  upon  it,  nothing  but  fear 
will  control  where  it  is  vain  to  look  for  affection. 

These  reflections  are  the  only  antidotes  to  those  anathemas  of 
superhuman  eloquence  which  have  lately  shaken  these  walls  that 
surround  us,  but  which  it  unaccountably  falls  to  my  province, 
whether  I  will  or  no,  a  little  to  stem  the  ton-ent  of,  by  reminding 
you  that  you  have  a  mighty  sway  in  Asia,  which  cannot  be  main- 
tained by  the  finer  sympathies  of  life,  or  the  practice  of  its  charities 
and  affections.  What  will  they  do  for  you  when  surrounded  by  two 
hundred  thousand  men  with  artillery,  cavahy,  and  elephants,  call- 
ing upon  you  for  their  dominions  which  you  have  robbed  them  of  ? 
Justice  may,  no  doubt,  in  such  a  case  forbid  the  levying  of  a  fine 
to  pay  a  revolting  soldiery;  a  treaty  may  stand  in  the  way  of 
increasing  a  tribute  to  keep  up  the  very  existence  of  the  govern- 
ment; and  delicacy  for  women  may  forbid  all  entrance  into  a 
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zenana  for  money,  whatever  may  be  the  necessity  for  taking  it. 
All  these  things  must  ever  be  occurring.  But  under  the  pressure 
of  such  constant  difficulties,  so  dangerous  to  national  honour,  it 
might  be  better  perhaps  to  think  of  efifectually  securing  it  alto- 
gether, by  recalling  our  troops  and  our  merchants,  and  abandoning 
our  Oriental  Empiiu  Until  this  be  done,  neither  religion  nor 
philosophy  can  be  pressed  very  far  into  the  aid  of  reformation  and 
punishment.  If  England,  from  a  lust  of  ambition  and  dominion, 
will  insist  on  maintaining  despotic  rule  over  distant  and  hostile 
nations,  beyond  all  comparison  more  numerous  and  extended  than 
hei-self,  and  gives  commission  to  her  viceroys  to  govern  them  with 
no  other  instructions  than  to  preserve  them,  and  to  secure  perm^i- 
nently  their  revenues ;  with  what  colour  of  consistency  or  reason 
can  she  place  herself  in  the  moral  chair,  and  affect  to  be  shocked 
at  the  execution  of  her  own  orders ;  adverting  to  the  exact  measure 
of  Avickedness  and  injustice  necessary  to  their  execution,  and  com* 
plaining  only  of  the  excess  as  the  immorality,  considering  her 
authority  as  a  dispensation  for  breaking  the  commands  of  God, 
and  the  breach  of  them  as  only  punishable  when  contrary  to  the 
ordinances  of  man. 

Such  a  proceeding,  gentlemen,  begets  serious  reflections.  It 
would  be  better,  perhaps,  for  the  mastei-s  and  the  servants  of  all 
Buch  governments  to  join  in  supplication,  that  the  great  Author  of 
violated  humanity  may  not  confound  them  together  in  one  common 
judfl:ment. 

Gentlemen,  I  find,  as  I  said  before,  I  have  not  sufficient  strength 
to  go  on  with  the  remaining  parts  of  the  book.  I  hope,  however, 
that,  notwithstanding  my  omissions,  you  are  now  completely  satis^ 
fied,  that  whatever  errors  or  misconceptions  may  have  misled  the 
writer  of  these  pages,  the  justification  of  a  person  whom  he  believed 
to  be  innocent,  and  whose  accusers  had  themselves  appealed  to  the 
public,  was  the  single  object  of  his  contemplation.  If  I  have  suc- 
ceeded in  that  object,  every  purpose  which  I  had  in  addressing  you 
has  been  answered. 

It  only  now  remains  to  remind  you,  that  another  consideration 
has  been  strongly  pressed  upon  you,  and  no  doubt  will  be  insisted 
on  in  reply.  You  will  be  told  that  the  matters  which  I  have  been 
justifying  as  legal  and  even  meritorious,  have  therefore  been  not 
made  the  subject  of  complaint ;  and  that  whatever  intrinsic  merit 
parts  of  the  book  may  be  supposed  or  even  admitted  to  possess,  such 
merit  can  afford  no  justification  to  the  selected  passages,  some  of 
vrhich,  even  with  the  context,  carry  the  meaning  charged  by  the 
iDformation,  and  which  are  indecent  animadversions  on  authority. 
To  this  I  would  answer  (still  protesting  as  I  do  against  the  appli- 
cation of  any  one  of  the  innuendoes),  that  if  you  ai*e  firmly  per* 
suaded  of  the  singleness  and  purity  of  the  author's  intentions,  you 
ai-e  not  bound  to  subject  him  to  infamy,  becausei  in  the  zealous 
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career  of  a  just  and  animated  compoBition,  he  happens  to  have 
tripped  with  his  pen  into  an  intemperate  expression  in  one  or  two 
instances  of  a  long  work.  If  this  severe  duty  were  binding  on' your 
consciences,  the  liberty  of  the  press  would  be  an  empty  sound,  and 
no  man  could  venture  to  write  on  any  subject,  however  pure  his  pur- 
pose, without  an  attorney  at  one  elbow,  and  a  counsel  at  the  other. 

From  minds  thus  subdued  by  the  terrors  of  punishment,  there 
could  issue  no  works  of  genius  to  expand  the  empire  of  human 
reason,  nor  any  masterly  compositions  on  the  general  nature  of 
government,  by  the  help  of  which  the  great  commonwealths  of 
mankind  have  founded  their  establishments;  much  less  any  of 
those  useful  applications  of  them  to  critical  conjunctures,  by  which, 
from  time  to  time,  our  own  constitution,  by  the  exertion  of  patriot 
citizens,  has  been  brought  back  to  its  standard.  Under  such  ter- 
rors, all  the  great  lights  of  science  and  civilisation  must  be  extin- 
guished :  for  men  cannot  communicate  their  free  thoughts  to  one 
another  with  a  lash  held  over  their  heads.  It  is  the  nature  of 
everything  that  is  great  and  useful,  both  in  the  animate  and  inani- 
mate world,  to  be  wild  and  irregular, — ^and  we  must  be  contented 
to  take  them  with  the  alloys  which  belong  to  them,  or  live  without 
them.  Genius  breaks  from  the  fetters  of  criticism,  but  its  wander- 
ings are  sanctioned  by  its  majesty  and  wisdom  when  it  advances 
in  its  path  ; — ^subject  it  to  the  critic,  and  you  tame  it  into  dulness. 
Mighty  rivers  break  down  their  banks  in  the  winter,  sweeping 
away  to  death  the  flocks  which  are  fattened  on  the  soil  that  they 
fertilise  in  the  summer ;  the  few  may  be  saved  by  embankments 
from  drowning,  but  the  flock  must  perish  for  hunger.  Tempests 
occasionally  shake  our  dwellings  and  dissipate  our  commerce;  but 
they  scourge  before  them  the  lazy  elemenlfe,  which  without  them 
would  stagnate  into  pestilence.  In  like  manner,  Liberty  herself, 
the  last  and  best  gift  of  Qod  to  His  creatures,  must  betaken  just 
418  she  is; — you  might  pare  her  down  into  bashful  regularity,  and 
shape  her  into  a  perfect  model  of  severe  scrupulous  law,  but  she 
would  then  be  Liberty  no  longer ;  and  you  must  be  content  to  die 
under  the  lash  of  this  inexorable  justice  which  you  had  exchanged 
for  the  banners  of  Freedom. 

If  it  be  asked  where  the  line  to  this  indulgence  and  impunity  is 
to  be  drawn,  the  answer  is  easy.  The  liberty  of  the  press  (m  general 
subjects  comprehends  and  implies  as  much  strict  observance  of 
positive  law  as  is  consistent  with  perfect  purity  of  intention,  and 
equal  and  useful  society  ;  and  what  that  latitude  is  cannot  be  pro« 
mulgated  in  the  abstract,  but  must  be  judged  of  in  the  particular 
instance,  and,  consequently,  upon  this  occasion,  must  be  judged  of 
by  you  without  forming  any  possible  precedent  for  any  other  case ; 
— and  where  can  the  judgment  be  possibly  so  safe  as  with  the 
members  of  that  society  which  alone  can  sufier,  if  the  writing  is 
calculated  to  do  mischief  to  the  public  P    You  must  therefore  try 


SPEECH  FOR  JOHN  STOCKDALE.  229 

the  book  by  tbat  criterion,  and  say  whether  the  publication  was 
prematare  and  offensive,  or,  in  other  words,  whether  the  pubh'sher 
was  bonnd  to  have  suppressed  it  until  the  public  ear  was  antici- 
pated and  abused,  and  every  avenue  to  the  human  heart  or  under- 
standing secured  and  blocked  up  ?  I  see  arotmd  me  those  by  whom, 
hy  and  by,  Mr  Hastings  will  be  most  ably  and  eloquently  defended ;  * 
but  I  am  sorry  to  remind  ray  friends,  that,  but  for  the  right  of  sus- 
pending the  public  judgment  concerning  him  till  their  season  of 
exertion  comes  round,  the  tongues  of  angels  would  be  insufficient 
for  the  task. 

Gentlemen,  I  hope  I  have  now  j^erformed  my  duty  to  my  client 
— ^I  sincerely  hope  that  I  have ;  for,  certainly,  if  ever  there  was  a 
man  pulled  the  other  way  by  his  interests  and  affections, — if  ever 
there  was  a  man  who  should  have  trembled  at  the  situation  in 
which  I  have  been  placed  on  this  occasion,  it  is  myself,  who  not 
only  love,  honour,  and  respect,  but  whose  future  ho|)es  and  prefer- 
meuts  are  linked  from  free  choice  with  those  who,  from  the  mis- 
takes of  the  author,  are  treated  with  great  severity  and  injustice. 
These  are  strong  retardments  ;  but  I  have  been  urged  on  to  activity 
by  considerations  which  can  never  be  inconsistent  with  honourable 
attachments,  either  in  the  political  or  social  world, — the  love  of 
justice  and  of  liberty,  and  a  zeal  for  the  constitution  of  my  country, 
which  is  the  inheritance  of  our  posterity,  of  the  public,  and  of 
the  world.  These  are  the  motives  which  have  animated  me  in 
defence  of  this  person,  who  is  an  entire  stranger  to  me — ^whose 
shop  I  never  go  to — ^and  the  author  of  whose  publication,  as 
well  as  Mr.  Hastings,  who  is  the  object  of  it,  I  never  spoke  to  in 
my  life. 

One  word  more,  gentlemen,  and  I  have  done.  Every  human 
tribunal  ought  to  take  care  to  administer  justice,  as  we  look  here- 
after to  have  justice  administered  to  ourselves.  Uix)n  the  principle 
on  which  the  Attorney-General  prays  sentence  upon  my  client- 
God  have  mercy  upon  us  1 — ^instead  of  standing  before  Him  in 
judgment  with  the  hopes  and  consolations  of  Christians,  we  must 
call  upon  the  mountains  to  cover  us:  for  which  of  us  can  present, 
for  Omniscient  examination,  a  pure,  unsiK)tted,  and  faultless  course  ? 
But  I  humbly  exiiect  that  the  benevolent  Author  of  our  being  will 
judge  us  as  I  have  been  pointing  out  for  yoiu*  example.  Holding 
up  the  great  volume  of  our  lives  in  His  hands,  and  regarding  the 
general  scope  of  them ; — if  He  discovers  benevolence,  charity,  and 
good-will  to  man  beating  in  the  heart,  where  He  alone  can  look  ; — 
if  He  finds  that  our  conduct,  though  often  forced  out  of  the  path  by 
our  infirmities,  has  been  in  general  well  directed ; — His  all-searching 
eye  will  assuredly  never  jiursue  us  into  those  little  corners  of  our 
lives,  much  less  will  His  justice  select  them  for  punishment,  with- 
out the  general  context  of  our  existence,  by  which  faults  may  be 

*  Mr.  Law,  now  Lord  EUenborough,  Mr.  Plumer,  and  Mr.  Dallas. 
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sometimes  found  to  have  grown  oat  of  virtues,  and  very  many  of 
our  heaviest  offences  to  have  been  grafted  by  human  imperfection 
upon  the  best  and  kindest  of  our  affections.  No,  gentlemen,  be- 
lieve me,  this  is  not  the  coarse  of  divine  justice,  or  there  is  no  truth 
in  the  Gospels  of  Heaven.  If  the  general  tenor  of  a  man's  con- 
duct be  such  as  I  have  represented  it,  he  may  walk  through  the 
shadow  of  death,  with  all  his  faults  about  him,  with  as  much  cheer- 
fulness as  in  the  common  paths  of  life ;  because  he  knows,  that  in- 
stead of  a  stern  accuser  to  expose  before  the  Author  of  his  nature 
those  frail  passages,  which,  like  the  scored  matter  in  the  book  be- 
fore you,  chequers  the  volume  of  the  brightest  and  best-spent  life, 
His  mercy  will  obscure  them  from  the  eye  of  His  purity,  and  our 
repentance  blot  them  out  for  ever. 

All  this  would,  I  admit,  be  perfectly  foreign  and  irrelevant,  if 
you  were  sitting  here  in  a  case  of  property  between  man  and  man, 
where  a  strict  nile  of  law  must  operate,  or  there  would  be  an  end 
of  civil  life  and  society.    It  would  be  equally  foreign,  and  still  more 
irrelevant,  if  applied  to    those    shameful    attacks  upon   private 
reputation  which  are  the  bane  and  disgrace  of  the  press;  by 
which  whole  families  have  been  rendered  unhappy  during  life,  by 
aspersions  cruel,  scandalous,  and  unjust.    Let  such  libblleiu^ 
remember,  that  no  one  of  my  principles  of  defence  can  at  any  time 
or  upon  any  occasion  ever  apply  to  shield  them  from  punishment ; 
because  such  conduct  is  not  only  an  infringement  of  the  rights  of 
men,  as  they  are  defined  by  strict  law,  hxU  is  absolutely  incom* 
pat^le  toUh  honour,  honesty,  or  mistaken  good  intentions.    On  such 
men  let  the  Attorney-General  bring  forth  all  the  artillery  of  his 
office,  and  the  thanks  and  blessings  of  the  whole  public  will  follow 
him.    But  this  is  a  totally  different  case.    Wliatever  private  calumny 
may  mark  this  work,  it  has  not  been  made  the  subject  of  complaint, 
and  toe  have  therefore  nothing  to  do  with  that,  nor  any  right  to  con^ 
sider  it    We  are  trying  whether  the  public  could  have  been  con- 
sidered as  offended  and  endangered,  if  Mr.  Hastings  himself,  in 
whose  place  the  author  and  publisher  have  a  right  to  put  them- 
selves, had,  under  all  the  circumstances  which  have  been  considered, 
composed  and  published  the  volume  under  examination.    That 
question  cannot,  in  common  sense,  be  anything  resembling  a  ques- 
tion ofjjLW,  but  is  a  pure  question  of  fact,  to  be  decided  on  the 
principles  which  I  have  humbly  recommended.    I  therefore  ask 
of  the^  Court  that  the  book  itself  may  now  be  delivered  to  yoiu 
Bead  it  with  attention,  and  as  you  shall  find  it,  pronounce  your 
verdict. 

The  jury  withdrew  for  about  two  hours,  when  they  returned  into 
conrt  with  a  verdict  finding  the  defendant  Not  Guilty. 


SPEECH  in  defence  of  Thomas  Paine,  prosecuted  at  Westminster 
h/  the  Croion  for  "The  Bights  of  Man,  Pari  the  Second; 
combining  Principle  and  Practice:  by  Thomas  Paine,  Sec-^ 
retaryfor  Foreign  Affairs  to  Congress,  in  the  American  War, 
avd  Author  of  the  Work  intituled  Common  Sense,  and  the 
First  Pari  of  the  Rights  of  Man:  the  Second  Edition. 
London,  printed  for  J,  S.  Jordan^  No.  i66  Fleet  Street, 
1792." 


The  publication  having  been  proved,  and  a  letteif  from  Mr.  Paine 
acknowledging  it;  the  letter  to  the  Attorney-General  mentioned  in 
the  preface,  and  the  passages  selected  in  the  information,  having 
been  read;  Mr.  Erskine,  as  counsel  for  the  defendant,  spoke  as 
follows : — 

Qbntlbmbn  of  the  Jury, — The  Attorney-General,  in  that  part 
of  his  address  which  referred  to  a  letter  supposed  to  have  been 
written  to  him  from  France,  exhibited  signs  of  strong  sensibility 
and  emotion.  I  do  not,  I  am  sure,  charge  him  with  acting  a  part 
to  seduce  yoa ;  on  the  contrary,  I  am  persuaded,  from  my  own 
feelings,  and  from  my  acquaintance  with  my  friend  from  our  child- 
hood upwards,  that  hb  expressed  himself  as  he  felt.  But,  gentle- 
men, if  he  felt  those  painful  embarrassments,  you  may  imagine 
what  MINE  must  be :  he  can  only  feel  for  the  august  character 
whom  he  represents  in  this  place  as  a  subject  for  his  Sovereign, 
too  far  removed  by  custom  from  the  intercourses  which  generate 
afiections,  to  produce  any  other  sentiments  than  those  that  flow 
from  a  relation  common  to  us  all :  but  it  will  be  remembered  that 
I  stand  in  the  same  relation*  towards  another  great  person  more 
deeply  implicated  by  this  supposed  letter ;  who,  not  restrained  from 
the  cnltivation  of  personal  attachments  by  those  qualifications 
which  must  always  secure  them,  has  exalted  my  duty  to  a  Prince 
into  a  warm  and  honest  affection  between  man  and  man.  Thus 
circnmstanced,  I  certainly  should  have  been  glad  to  have  had  an 
earlier  opportunity  of  knowing  correctly  the  contents  of  this  letter, 
and  whether  (which  I  positively  deny)  it  proceeded  from  the 
defendant  Coming  thus  suddenly  upon  us,  I  see  but  tioo  plainly 
the  impression  it  has  made  upon  you,  who  are  to  try  the  cause,  and 

*  Mr.  Snkine  was  then  Attorney-General  to  the  Prince  of  Wales. 
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I  feel  its  weight  upon  mysdf,  who  am  to  conduct  it ;  bat  this  shall 
neither  detach  me  from  my  duty,  nor  enervate  me  (if  I  can  help  it) 
in  the  discharge  of  it. 

If  the  Attorney-Gleneral  be  well  founded  in  the  commentaries  he 
has  made  to  you  upon  the  book  which  he  prosecutes ;  if  he  be  war- 
ranted by  the  law  of  England  in  repressing  its  circulation,  from 
tlie  illegal  and  dangerous  matters  contained  in  it ;  if  that  suppres- 
sion be,  as  he  avows  it,  and  as  in  common  sense  it  must  be,  the  sole 
object  of  the  prosecution,  the  public  has  great  reason  to  lament  that 
this  letter  should  have  been  at  all  brought  into  the  service  of  the 
cause.  It  is  no  part  of  the  charge  upon  the  record ;  it  had  no  exist- 
ence for  months  after  the  work  was  composed  and  published ;  it 
was  not  written  by  the  -defendant,  if  written  by  him  at  all,  till  after 
he  had  been  in  a  manner  insultingly  ex|)elled  from  the  country  by 
the  influence  of  Government ;  it  was  not  even  written  till  he  had 
become  the  subject  of  another  country.  It  cannot,  therefore,  by  any 
fair  inference,  decipher  the  mind  of  the  author  when  he  com- 

i>osed  his  work;  still  less  can  it  affect  the  construction  of  the 
anguage  in  which  it  is  written.  The  introduction  of  this  letter  at 
all  is,  therefore,  not  only  a  departure  from  the  charge,  but  a  dere- 
liction of  the  object  of  the  prosecution,  which  is  to  condemn  the 
book :  since,  if  the  condemnation  of  the  author  is  to  be  obtained, 
not  by  the  work  it&elf^  but  by  collateral  matter,  not  even  existing 
when  it  was  written,  nor  known  to  its  various  publishers  through- 
out the  kingdom,  how  can  a  verdict  upon  9vch  grounds  condemn 
the  work,  or  criminate  other  publishers,  strangers  to  the  collateral 
matter  on  which  the  conviction  may  be  obtained  to-day  ?  I  main- 
tain, therefore,  upon  every  principle  of  sound  policy,  as  it  affects 
the  interests  of  the  Crown,  and  upon  every  rule  of  justice,  as  it 
affects  the  author  of  "  The  Bights  of  Man,"  that  the  letter  should 
be  wholly  dismissed  from  your  consideration. 

G-entlemen,  the  Attorney-General  has  thought  it  necessary  to 
inform  you,  that  a  rumour  had  been  spread,  and  had  reached  his 
ears,  that  he  only  carried  on  the  prosecution  as  a  pvblic  prosecutor, 
but  without  the  concurrence  of  his  own  judgment ;  and,  therefore, 
to  add  the  just  weight  of  his  private  character  to  his  public  duty, 
and  to  repel  what  he  thinks  a  calumny,  he  tells  you  that  he  should 
have  deserved  to  have  been  driven  from  society  if  he  had  not 
arraigned  the  work  and  the  author  before  you.  Here,  too,  we 
stand  in  situations  very  different.  I  have  no  doubt  of  the  exist- 
ence of  such  a  rumour,  and  of  its  having  reached  his  ears,  because 
he  says  so ;  but  for  the  narrow  circle  in  which  any  rumour,  person- 
ally implicating  my  learned  friend's  character,  has  extended,  I 
might  appeal  to  the  multitudes  who  surround  us,  and  ask,  which 
of  them  all,  except  the  few  connected  in  office  with  the  Crown,  ever 
heard  of  its  existence?  But  with  regard  to  myself,  every  man 
within  hearing  at  this  moment,  nny,  the  whole  people  of  England, 
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liarebeoi  witnesses  to  the  calamnious  clamour  that,  by  every  art, 
lias  been  raised  and  kept  up  against  me:  in  every  place  where 
business  or  pleasure  collect  the  public  together,  day  after  day  my 
name  and  character  have  been  the  topics  of  injurious  reflection. 
And  for  what  ?  only  for  not  having  shrunk  from  the  discharge  of 
a  duty  which  no  personal  advantage  recommended,  and  which  a 
thousand  difficulties  repelled.  But,  gentlemen,  I  have  no  complaint 
to  make,  either  against  the  printers  of  these  libels,  or  even  against 
their  authors :  the  greater  part  of  them,  hurried  perhaps  away  by 
honest  prejudices,  may  have  believed  they  were  serving  their 
country  by  rendering  me  the  object  of  its  suspicion  and  contempt; 
and  if  there  had  been  amongst  them  others  who  have  mixed  in  it 
from  personal  malice  and  unkindness,  I  thank  God  I  can  forgive 
Aem  also.  Little,  indeed,  *did  they  know  me,  who  thought  that 
such  calumnies  would  influence  my  conduct.  I  will  for  ever,  at  all 
hazards,  assert  the  dignity,  independence,  and  integrity  of  the 
English  Bab,  without  which,  impartial  justice,  the  most  valuable 
part  of  the  English  constitution,  can  have  no  existence.  From  the 
moment  that  any  advocate  can  be  permitted  to  say  that  he  toiU  or 
will  not  stand  between  the  Crown  And  the  subject  arraigned  in  the 
court  where  he  daily  sits  to  practise,  fiom  that  moment  the  liber- 
ties of  England  are  at  an  end.  If  the  advocate  refuses  to  defend, 
from  what  he  may  think  of  the  charge  or  of  the  defence,  he  assumes 
the  character  of  the  Judge  ;  nay,  he  assumes  it  before  the  hour  of 
jadgment ;  and  in  proportion  to  his  rank  and  reputation,  puts  the 
heavy  influence  of,  perhaps,  a  mistaken  opinion  into  the  scale 
against  the  accused,  in  whose  favour  the  benevolent  principle  of 
EngliHh  law  makes  all  presumptions,  and  which  commands  the 
very  Judge  to  be  his  counsel. 

:  Gentlemen,  it  is  now  my  duty  to  address  myself  without  digres- 
sion to  the  defence. 

The  first  thing  which  presents  itself  in  the  discussion  of  any 
subject  is  to  state  distinctly,  and  with  precision,  what  the  question 
is,  and,  where  prejudice  and  misrepresentation  have  been  exerted, 
to  distinguish  it  accurately  from  what  it  is  not.  The  question, 
then,  is  not  whether  the  constitution  of  our  fathers — under  which 
we  live,  under  which  I  present  myself  before  you,  and  under  which 
alone  you  have  any  jurisdiction  to  hear  me — ^be  or  be  not  preferable 
to  the  constitution  of  America  or  Fmnce,  or  any  other  human 
constitution.  For  upon  what  principle  can  a  court,  constituted 
by  the  authority  of  any  Government,  and  administering  a  positive 
system  of  law  under  it,  pronounce  a  decision  against  the  constitu- 
tion which  creates  its  authority,  or  the  rule  of  action  which  its 
jarisdiction  is  to  enforce  ?  The  common  sense  of  the  most  unin- 
formed person  must  revolt  at  such  an  absurd  supposition. 

I  have  no  difficulty,  therefore,  in  admitting,  that  if  by  accident 
some  or  all  of  you  were  alienated  in  opiuion  and  affection  from  the 


234  SPEECH  FOR  THOMAS  PAINE. 

foims  and  principles  of  the  English  Gk)vemment,  and  were  in)« 
pressed  with  the  value  of  that  unmixed  representative  constitution 
which  this  work  recommends  and  incnicates,  yon  could  not  on  that 
account  acquit  the  defendant.  Nay,  to  speak  out  plainly,  I  freely 
admit  that  even  if  you  were  avowed  enemies  to  monarchy,  and 
devoted  to  republicanism,  you  would  be  nevertheless  bound  by 
your  oaths,  as  a  jury  sworn  to  administer  justice  according  to  the 
English  law,  to  convict  the  author  of  ''  The  Bights  of  Man,"  if  it 
were  brought  home  to  your  consciences  that  he  had  exceeded  those 
widely-extended  bounds  which  the  ancient  wisdom  and  liberal 
policy  of  the  English  constitution  have  allotted  to  the  range  of  a 
free  press.  I  freely  concede  this,  because  you  have  no  jurisdiction 
to  judge  either  the  author  or  the  work  by  any  rule  but  that  of 
English  law,  which  is  the  source  of  your  authority.  But  having 
made  this  large  concession,  it  follows,  by  a  consequence  so  inevit- 
able as  to  be  invulnerable  to  all  argument  or  artifice,  that  if,  on 
the  other  hand,  you  should  be  impressed  (which  I  know  you  to  be) 
not  only  with  a  dutiful  regard,  but  with  an  enthusiasm,  for  the 
whole  form  and  substance  of  your  own  Government ;  and  though 
you  should  think  that  this  work,  in  its  circulation  amongst  classes 
of  men  unequal  to  political  researches,  may  tend  to  alienate  opinion ; 
still  you  cannot,  upon  such  grounds,  without  a  similar  breach  of 
duty,  convict  the  defendant  of  a  libel — ^unless  he  has  clearly  stepped 
beyond  that  extended  range  of  communication  which  the  same 
ancient  wisdom  and  liberal  policy  of  the  British  constitution  has 
allotted  for  the  liberty  of  the  press. 

Gentlemen,  I  admit,  with  the  Attorney- General,  that  in  every 
case  where  a  court  has  to  estimate  the  quality  of  a  writing,  the 
mind  and  intention  of  the  writer  must  be  taken  into  the  account; — 
the  bona  or  mala  fides,  as  lawyers  express  it,  must  be  examined :  . 
for  a  writing  may  undoubtedly  proceed  from  a  motive,  and  be 
directed  to  a  purpose,  not  to  be  deciphered  by  the  mere  construc- 
tion of  the  thing  written.  But  wherever  a  writing  is  arraigned  as 
seditious  or  slanderous,  not  upon  its  ordinary  construction  in  lan- 
guage, nor  from  the  necessary  consequences  of  its  publication,  under 
any  circumstances,  and  at  all  times,  but  that  the  criminality 
springs  from  some  extrinsic  matter,  not  visible  upon  the  page 
itself,  nor  universally  operative,  but  capable  only  of  being  con- 
nected with  it  by  evidence,  so  as  to  demonstrate  the  effect  of  the 
1)ublication,  and  the  design  of  the  publisher  ;  such  a  writing,  not 
ibellons  per  be,  cannot  be  arraigned  as  the  author's  work  is 
arjaigned  upon  the  record  before  the  court.  I  maintain,  without 
the  hazard  of  contradiction,  that  the  law  of  England  positively 
requires,  for  the  security  of  the  subject,  that  every  charge  of  a  libel 
complicated  with  extrinsic  facts  and  circumstanceSy  dehors  the 
wtUing,  must  appear  literally  upon  the  record  by  an  averment  of 
such  extrinsic  facts  and  circumstances,  that  the  defendant  mny 
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know  what  crime  be  is  called  upon  to  answer,  and  how  to  stand 
upon  his  defence.  What  crime  is  it  that  the  defendant  comes  to 
answer  for  to-day? — what  is  the  notice  that  I,  who  am  his 
counsel,  have  from  this  parchment  of  the  crime  alleged  against 
him?  I  come  to  defend  his  having  written  iMa  book.  The 
record  states  nothing  else  : — the  general  charge  of  sedition  in  the 
introduction  is  notoriously  paper  and  packthread;  because  the 
innuendoes  cannot  enlarge  the  sense  or  natural  construction  of  the 
text  The  record  does  not  state  any  one  extrinsic  fact  or  circum- 
stance to  render  the  work  criminal  at  one  time  more  than 
another ;  it  states  no  peculiarity  of  time  or  season  or  intention, 
not  provable  from  the  writing  itself,  which  is  the  naked  charge 
upon  record.  There  is  nothing,  therefore,  which  gives  you  any 
jurisdiction  beyond  the  construction  of  the  work  itself;  and  you 
cannot  be  justified  in  finding  it  criminal  because  published  at  this 
time,  unless  it  would  have  been  a  criminal  publication  under  any 
circumstances,  or  at  any  other  time. 

The  law  of  England,  then,  both  in  its  forms  and  substance,  being 
the  only  rule  by  which  the  author  or  the  work  can  be  justified  or 
condemned,  and  the  charge  upon  the  record  being  the  naked 
charge  of  a  libel,  the  cause  resolves  itself  into  a  question  of  the 
deepest  importance  to  us  all — the  nature:  and  extsnt  of  the 

UBERTY  OF  THE  ENGLISH  PBESS. 

But  before  I  enter  upon  it,  I  wish  to  fulfil  a  duty  to  the  de- 
fendant, which,  if  I  do  not  deceive  myself,  is  at  this  moment 
peculiarly  necessary  to  his  impartial  trial.  If  an  advocate  enter- 
tains sentiments  injurious  to  the  defence  he  is  engaged  in,  he  is 
not  only  justified,  but  bound  in  duty,  to  conceal  them  ;  so,  on  the 
other  hand,  if  his  own  genuine  sentiments,  or  anything  connected 
with  his  character  or  situation,  can  add  strength  to  his  professional 
assistance,  he  is  bound  to  throw  them  into  the  scale.  In  address- 
ing myself,  therefore,  to  gentlemen  not  only  zealous  for  the  honour 
of  English  Government,  but  visibly  indignant  at  any  attack  upon 
its  principles,  and  who  would,  perhaps,  be  impatient  of  arguments 
from  a  suspected  quarter,  I  give  my  client  the  benefit  of  declaring 
that  I  am,  and  ever  have  been,  attached  to  the  genuine  principles 
of  the  British  Government ;  and  that,  however  the  Court  or  you 
may  reject  the  application,  I  defend  him  upon  principles  not  only 
consistent  with  its  permanence  and  security,  but  without  the 
establishment  of  which  it  never  could  have  had  an  existence. 

The  proposition  which  I  mean  to  maintain  as  the  basis  of  the 
liberty  of  the  press,  and  without  which  it  is  an  empty  sound,  is 
this:  that  every  man,  not  intending  to  mislead,  but  seeking  to 
enlighten  others  with  what  his  own  reason  and  conscience,  however 
erroneously,  have  dictated  to  him  as  truth,  may  address  himself  to. 
the  universal  reason  of  a  whole  nation,  either  upon  the  subject  of 
governments  in    general,  or  upon   that  of  our  own  particular 
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country:  that  he  may  analyse  the  principles  of  its  constitution, 
point  out  its  erjors  and  defects,  examine  and  publish  its  corrup- 
tions, warn  his  fellow-citizens  against  their  ruinous  consequences, 
and  exert  his  whole  faculties  in  pointing  out  the  mostadvantageons 
changes  in  establishments  which  he  considers  to  be  radically 
defective,  or  sliding  from  their  object  by  abuse.  All  this  every 
subject  of  tliis  country  has  a  right  to  do,  if  he  contemplates  only 
what  he  thinks  would  be  for  its  advantage,  and  but  seeks  to  change 
the  public  mind  by  the  conviction  which  flows  from  reasonings 
dictated  by  conscience. 

If,  indeed,  he  writes  what  lie  does  not  Hiink  ;  if,  contemplating 
the  misery  of  othera,  he  wickedly  condemns  what  his  own  under- 
standing approves ;  or,  even  admitting  his  real  disgust  against  the 
Government  or  its  corruptions,  if  he  columniaJtes  living  magistrates, 
or  holds  out  to  individuals  that  they  have  a  right  to  run  before  the 
public  mind  in  their  conduct;  that  they  may  op|K)se,  by  contumacy 
or  force,  what  private  reason  only  disapproves;  that  they  may 
disobey  the  law,  because  their  judgment  condemns  it ;  or  resist 
the  public  will,  because  they  honestly  wish  to  change  it — ^he  is 
then  a  criminal  upon  every  principle  of  rational  policy,  as  well  as 
upon  the  immemorial  precedents  of  English  justice  ;  because  such 
a  person  seeks  to  disunite  individuals  from  their  duty  to  the  whole, 
and  excites  to  overt  acts  of  misconduct  in  a  part  of  the  community, 
instead  of  endeavouring  to  change,  by  the  impulse  of  reason,  that 
universal  assent  which,  in  this  and  in  every  countr}*^,  constitutes  the 
law  for  all. 

I  have,  therefore,  no  difficulty  in  admitting  that,  if  upon  an 
attentive  perusal  of  this  work,  it  shall  be  found  that  the  defendant 
has  promulgated  any  doctrines  which  excite  individuals  to  with- 
draw from  their  subjection  to  the  law  by  which  the  whole  nation 
consents  to  be  governed;  if  his  book  shall  be  found  to  have  war- 
ranted or  excited  tliat  unfortunate  criminal  who  appeared  here 
yesterday  to  endeavour  to  relieve  himself  from  imprisonment  by 
the  destruction  of  a  prison,  or  dictated  to  him  the  language  of 
defiance  which  ran  through  the  whole  of  hie  defence ;  if  throughout 
the  work  there  shall  be  found  any  sj'Uable  or  letter  which  strikes 
at  the  security  of  property,  or  which  hints  that  anything  less  than 
the  whole  nation  can  constitute  the  law,  or  that  the  law,  be  it  what 
it  may,  is  not  the  inexorable  rule  of  action  for  every  individual, 
I  willingly  yield  him  up  to  the  justice  of  the  Court. 

Gentlemen,  I  say,  in  the  name  of  Thomas  Paine,  and  in  his 
words  as  author  of  "  The  Eights  of  Man,"  as  written  in  the  very 
volume  that  is  charged  with  seeking  the  destiiiction  of  property — 

"  The  end  of  all  political  associations  is  the  preservation  of  the 
rights  of  man,  which  rights  are  liberty,  property,  and  security; 
that  the  nation  is  the  source  of  all  sovereignty  derived  from  it : 
the  right  of  property  being  secured  and  inviolable,  no  one  ought 
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to  be  deprived  of  it»  except  in  cases  of  evident  public  necessity,, 
legally  ascertained,  and  on  condition  of  a  previous  just  indem- 
nity." 

Tbese  are  undoubtedly  the  rights  of  man — the  rights  for  which 
all  governments  are  established — and  the  only  rights  Mr.  Paine 
contends  for;  but  wliich  he  thinks  (no  matter  whether  right  or 
wrong)  are  better  to  be  secured  by  a  republican  constitution  than 
by  the  forms  of  the  English  Government.  He  instructs  me  t& 
admit  that,  when  government  is  once  constituted,  no  individuals, 
without  rebellion,  can  withdraw  their  obedience  from  it ;  that  all 
attempts  to  excite  them  to  it  are  highly  criminal,  for  the  most 
obvious  reasons  of  policy  and  justice ;  tbat  nothing  short  of  the  will 
of  a  WHOLE  PEOPLE  Can  change  or  affect  the  rule  by  which  a  nation 
is  to  be  governed;  and  that  no  private  opinion,  however  honestly 
inimical  to  the  forms  or  substance  of  the  law,  can  justify  resistance 
to  its  authority,  while  it  remains  in  force.  The  author  of  ''  The 
Bights  of  Man  "  not  only  admits  the  truth  of  all  this  doctrine,  but 
he  consents  to  be  convicted,  and  I  also  consent  for  him,  unless  his 
work  shall  be  found  studiously  and  painfully  to  inculcate  those 
great  principles  of  government  which  it  is  charged  to  have  been 
written  to  destix)y. 

Let  me  not,  therefore,  be  suspected  to  be  contending  that  it  is 
lawful  to  write  a  book  pointing  out  defects  in  the  English  Govern- 
ment, and  exciting  individuals  to  destroy  its  sanctions,  and  to 
refuse  obedience.  But,  on  the  other  hand,  I  do  contend,  that  it 
b  lawful  to  address  the  English  nation  on  these  momentous  sub- 
jects ;  for  had  it  not  been  for  this  inalienable  right  (thanks  be  to 
Grod  and  our  fathers  for  establishing  it ! ),  how  should  we  have  had 
this  constitution  which  we  so  loudly  boast  of?  If,  in  the  march 
of  the  human  mind,  no  man  could  have  gone  before  the  establish- 
ments of  the  time  he  lived  in,  how  could  our  establishment,  by 
reiterated  changes,  have  become  what  it  is  ?  If  no  man  could  have 
awakened  the  public  mind  to  errors  and  abuses  in  our  Govern- 
ment, how  could  it  have  passed  on  from  stage  to  stage,  through 
reformation  and  revolution,  so  as  to  have  arrived  from  barbarism 
to  such  a  pitch  of  happiness  and  perfection,  that  the  Attorney- 
General  considers  it  as  profanation  to  touch  it  further,  or  to  look 
for  any  future  amendment  ? 

In  this  manner  power  has  reasoned  in  every  age ;  Government, 
in  iis  own  estimation,  has  been  at  all  times  a  system  of  perfection  ; 
but  a  free  press  has  examined  and  detected  its  errors,  and  the 
people  have  from  time  to  time  reformed  them.  This  freedom  hns 
alone  made  our  Government  what  it  is;  this  freedom  alone  can 
preserve  it ;  and  therefore,  under  the  banners  of  that  freedom,  to- 
day I  stand  up  to  defend  Thomas  Paine.  But  how,  alas!  shall 
this  task  be  accomplished?  How  may  I  expect  from  you  what 
human  nature  has  not  made  man  for  the  performance  of?    Hew 
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am  I  to  address  jrour  reasons,  or  ask  them  to  paose,  amidst  the 
torrent  of  prejudice  which  has  hurried  away  the  public  mind  on 
the  subject  you  are  to  judge  ? 

Was  any  Englishman  ever  so  brought  as  a  criminal  before  an 
English  court  of  justice?  If  I  were  to  ask  you,  gentlemen  of  the 
jury,  what  is  the  choicest  fruit  that  grows  upon  the  tree  of  English 
liberty,  you  would  answer,  becdbity  under  thk  law.  If  I  were 
to  ask  the  whole  people  of  England  the  return  they  looked  for  at 
the  hands  of  Government  for  the  burdens  under  which  they  bend  to 
support  it,  I  should  still  be  answered,  security  under  the  law  ; 
or,  in  other  words,  an  impartial  administration  of  justice.  So 
sacred,  therefore,  has  the  freedom  of  trial  been  ever  held  in  Eng< 
land ;  so  anxiously  does  justice  guard  against  every  possible  bias 
in  her  path,  that  if  the  public  mind  has  been  locally  agitated  upon 
any  subject  in  judgment,  the  foram  has  either  been  changed,  or 
the  trial  postponed.  Tlie  circulation  of  any  paper  that  brings,  or 
can  be  supposed  to  bring,  prejudice,  or  even  well-founded  know- 
ledge, within  the  reach  of  a  British  tribunal,  (m  the  spur  of  an  occa-- 
sion,  is  not  only  highly  criminal,  but  defeats  itself,  by  leading  to 
))ut  off  the  trial  which  its  object  was  to  pervert.  On  this  principle, 
the  noble  and  learned  Judge  will  permit  me  to  remind  him,  that 
on  the  trial  of  the  Dean  of  St.  Asaph  for  a  libel,  or  rather  when  he 
was  brought  to  trial,  the  circulation  of  books  by  a  society  favour- 
able to  his  defence  was  held  by  his  Lordship,  as  Chief-Justice  of 
Chester,  to  be  a  reason  for  not  trying  the  cause;*  although  they 
contained  no  matter  relative  to  the  Dean,  nor  to  the  object  of  his 
trial ;  being  only  extracts  from  ancient  authors  of  high  reputation  on 
the  general  rights  of  juries  to  consider  the  innocence  as  well  as  the 
guilt  of  the  accused ;  yet  still,  as  the  recollection  of  these  rights 
was  pressed  forward  vnth  a  view  to  affect  tlie  pi'oceedings,  the  pro^ 
ceedings  were  postponed. 

Is  the  defendant,  then,  to  be  the  only  exception  to  these  admir- 
able provisions  ?  Is  the  English  law  to  judge  him,  stripped  of  the 
armour  with  which  its  universal  justice  encircles  all  others  t  Shall 
we,  in  the  very  act  of  judging  him  for  detracting  from  the  Eng- 
lish Government,  furnish  Jiim  with  ample  matter  for  just  repro- 
bation, instead  of  detraction  ?  Has  not  his  cause  been  prejudged 
through  a  thousand  channels  ?  Has  not  the  work  before  you  been 
daily  and  publicly  reviled,  and  his  person  held  up  to  derision  and 


persuaded,  from  what  I  know  of  some  of  them,  that  they,  amongst 
them  at  least,  thought  they  were  serving  the  public, — ^yet  have  they 
not,  in  utter  contempt  and  ignorance  of  that  constitution  of  which 
they  declare  themselves  to  be  the  guardians,  published  the  grossest 
attacks  upon  the  defendant  ?    Have  they  not,  even  while  the  cause 
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has  been  staDding  here  for  immediate  trial,  published  a  direct  pro- 
test against  the  very  work  now  before  you ;  advertising  in  the  same 
pai)er,  though  under  the  general  description  of  seditious  libels,  a 
reward  on  the  conviction  of  any  person  who  should  dare  to  sell  the 
book  itself,  to  which  their  own  publication  was  an  answer?  The 
Attorney-General  has  spoken  of  a  forced  circulation  of  this  work  ; 
but  how  have  these  prejudging  papers  been  circulated?  We  all 
know  how.  They  have  been  thrown  into  our  carriages  in  every 
street ;  they  have  met  us  at  every  turnpike ;  and  they  lie  in  the 
areas  of  all  our  houses.  To  complete  the  triumph  of  prejudice, 
that  high  tribunal  of  which  I  have  the  honour  to  be  a  member  (my 
learned  friends  know  what  I  say  to  be  true),  has  been  drawn  into 
ihis  vortex  of  slander ;  and  some  of  its  members, — ^I  must  not  speak 
of  the  House  itself, — have  thrown  the  weight  of  their  stations  into 
the  same  scale.  By  all  these  means  I  maintain  that  this  cause  has 
been  prejudged. 

It  may  be  said,  that  I  have  made  no  motion  to  put  off  the  trial 
for  these  causes,  and  that  courts  of  themselves  take  no  cognisance 
of  what  passes  elsewhere,  without  facts  laid  before  them.  Gentle- 
men, I  know  that  I  should  have  had  equal  justice  from  the  Court, 
if  I  had  brought  myself  within  the  rule.  But  when  should  I  have 
been  better  in  the  present  aspect  of  things  ?  And  I  only  remind  you, 
therefore,  of  all  these  hardships,  that  you  may  recollect  that  your 
judgment  is  to  proceed  u{)on  that  alone  which  meets  you  h&rt^  upon 
iht  evidence  in  the  cause,  and  not  upon  suggestions  destructive  of 
every  principle  of  justice. 

Having  disposed  of  these  foreign  prejudices,  I  hope  you  will  as 
little  regard  some  arguments  that  have  been  offered  to  you  in  court. 
The  letter  which  has  been  so  repeatedly  pressed  upon  you  ought 
to  be  dismissed  even  from  your  recollection.  I  have  already  put  it 
out  of  the  question,  as  having  been  written  long  subsequent  to  the 
book,  and  as  being  a  libel  on  the  King,  which  no  part  of  the  infor- 
mation charges,  and  which  may  hereafter  be  prosecuted  as  a  dis- 
tinct offence.  I  consider  that  letter,  besides,  and  indeed  have 
always  heard  it  treated,  as  a  forgery,  contrived  to  injure  the  merits 
of  the  cause,  and  to  embarrass  me  personally  in  its  defence.  I  have  a 
right  so  to  consider  it,  because  it  is  unsupported  by  anything  similar 
at  an  eai'lier  period.  The  defendant's  whole  deportment,  previous 
to  the  publication,  has  been  wholly  unexceptionable :  he  properly 
desired  to  be  given  up  as  the  author  of  the  book,  if  any  inquiry 
should  take  place  concerning  it :  and  he  is  not  affected  in  evidence, 
either  directly  or  indirectly,  with  any  illegal  or  suspicious  conduct ; 
not  even  with  having  uttered  an  indiscreet  or  taunting  expression, 
nor  with  any  one  matter  or  thing  inconsistent  with  the  duty  of  the 
best  subject  in  England.  His  opinions  indeed  were  adverse  to  our 
system;  but  I  maintain  that  opinion  is  free,  and  that  conduct 
alone  is  amen^le  to  the  law. 


240  SPEECH  FOR  THOMAS  PAINE. 

You  are  next  desired  to  judge  of  the  author's  mind  and  inteu* 
tion  bj  the  modes  and  exteut  of  the  circnhitioD  of  his  work.  The 
FiBST  part  of  ''  The  Bights  of  Man/'  Mr.  Attorney-Qeneral  tells 
jou  he  did  not  prosecute,  although  it  was  in  circulation  through 
the  country  for  a  year  and  a  half  together,  because  it  seems  it 
circulated  only  amongst  what  he  styles  the  judicious  part  of  the 
public,  who  possessed  in  their  capacities  and  experience  an  antidote 
to  the  poison;  but  that,  with  regard  to  the  ssconb  part  now 
before  you,  its  circulation  had  been  forced  into  every  corner  of 
society ;  had  been  printed  and  reprinted  for  cheapness  even  upon 
whited-brown  paper,  and  had  crept  into  the  very  nurseries  of  chil- 
dren as  a  wrapper  for  their  sweetmeats. 

In  answer  to  this  statement,  which  after  all  stands  only  upon  Mr. 
Attorney-GeneraVs  own  assertion,  unsupported  by  any  kind  of 
proof  (no  witness  having  proved  the  author's  personal  interference 
with  the  sale),  I  still  maintain,  that  if  he  had  the  most  anxiously 
promoted  it,  the  question  would  remain  exactly  the  bame:  the 
question  would  still  be,  whether  at  the  time  when  Paine  composed 
his  work,  and  promoted  the  most  extensive  purchase  of  it»  be 
believed  or  disbelieved  what  he  had  written? — and  whether  he 
contemplated  the  happiness  or  the  misery  of  the  English  nation,  to 
which  it  is  addressed  ?  And  whichever  of  these  intentions  may  be 
evidenced  to  your  judgments  upon  reading  the  book  itself,  I  confess 
I  am  utterly  at  a  loss  to  comprehend  how  a  writer  can  be  supposed 
to  mean  something  different  from  what  he  has  written,  by  proof  of 
an  anxiety  (common,  I  believe,  to  all  authors)  that  his  work  shouhl 
be  generally  read.  Bemember,  I  am  not  asking  your  opinions  of 
the  doctrines  themselves, — you  have  given  them  already  pretty 
visibly  since  I  began  to  address  you, — but  I  shall  appeal  not  only 
to  you,  but  to  those  who,  without  our  leave,  will  hereafter  judge, 
and  without  appeal,  of  all  that  we  are  doing  to-day, — whether, 
upon  the  matter  which  I  hasten  to  lay  before  you,  you  can  refuse 
to  pronounce,  that  from  his  education, — from  the  accidents  and 
habits  of  his  life, — ^from  the  time  and  occasion  of  the  publication, 
— ^from  the  circumstances  attending  it, — and  from  every  line  and 
letter  of  the  work  itself,  and  from  all  his  other  writings,  his  con- 
science and  understanding  (no  matter  whether  eironeously  or  not) 
were  deeply  and  solemnly  impressed  with  the  matters  contained  in 
his  book  ? — that  he  addressed  it  to  the  reason  of  the  nation  at  large, 
and  not  to  the  passions  of  individuals  ? — ^and  that,  in  the  issue  of  its 
influence,  he  contemplated  only  what  appeared  to  Mm  (though  it 
may  not  to  us)  to  be  the  interest  and  happiness  of  England,  and  of 
the  whole  human  race  ?  In  drawing  the  one  or  the  other  of  these 
conclusions,  the  book  stands  first  in  order,  and  it  shall  now  speak 
for  itself. 

Gentlemen,  the  tvliole  of  it  is  in  evidence  before  you ;  the  par- 
ticular parts  arraigned  having  only  been  read  by  my  consent,  upon 
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the  presumption  that,  on  retiring  from  the  court,  you  would  care- 
fully compare  them  with  the  context,  and  all  the  parts  with  the 
WHOLE  YiBWSD  TOGETHER.  You  canuot  indeed  do  justice  without 
it  The  most  common  letter,  even  in  the  ordinary  course  of  busi- 
ness, cannot  be  read  in  a  cause  to  prove  an  obligation  for  twenty 
shillings  without  the  whole  being  read,  that  the  writer's  meaning 
may  be  seen  without  deception.  -But  in  a  criminal  charge,  compre- 
hending only  fonr  pages  and  a  half,  out  of  a  work  containing  nearly 
two  hundred,  you  cannot,  with  even  the  appearance  of  common 
decency,  pronounce  a  judgment  without  the  most  deliberate  and 
cautious  comparison.  I  observe  that  the  noble  and  learned  Judge 
confirms  me  in  this  observation. 

If  any  given  part  of  a  work  be  legally  explanatory  of  every  other 
part  of  it,  the  preface,  dfortioriy  is  the  most  material ;  because  the 
preface  is  the  anther's  own  key  to  his  writing :  it  is  there  that  he 
takes  the  reader  by  the  hand,  and  introduces  him  to  his  subject : 
it  is  there  that  the  spirit  and  intention  of  the  whole  is  laid  before 
him  by  way  of  prologue.  A  preface  is  meant  by  the  author  as  a 
clue  to  ignorant  or  careless  readers :  the  author  says  by  it,  to  every 
man  who  chooses  to  begin  where  he  ought,  Look  at  my  plan, — 
attend  to  my  distinctions, — mark  the  purpose  and  limitations  of  the 
matter  I  lay  before  you. 

Let,  then,  the  calumniators  of  Thomas  Paine  now  attend  to  his 
preface,  where,  to  leave  no  excuse  for  ignorance  or  misrepresenta- 
tion, he  expresses  himself  thus : — 

*"  I  have  differed  from  some  professional  gentlemen  on  the  sub- 
ject of  prosecutions,  and  I  since  find  they  are  falling  into  my 
opinion,  which  I  will  here  state  as  fully  but  as  concisely  as  I  can. 

"  I  will  first  put  a  case  with  respect  to  any  law,  and  then  com- 
pare it  with  a  government,  or  with  what  in  England  is  or  has  been 
called  a  constitution. 

''  It  would  be  an  act  of  despotism,  or  what  in  England  is  called 
arbitrary  power,  to  make  a  law  to  prohibit  investigating  the 
principles,  good  or  bad,  on  which  such  a  law,  or  any  other,  is 
founded. 

'*  If  a  law  be  bad,  it  is  one  thing  to  oppose  the  practice  of  it,  but 
it  is  quite  a  different  thing  to  expose  its  errors,  to  reason  on  its 
defects,  and  to  show  cause  why  it  should  be  repealed,  or  why 
another  ought  to  be  substituted  in  its  place.  I  have  always  held 
it  an  opinion  (making  it  also  my  practice),  that  it  is  better  to  obey 
&  bad  law,  making  use  at  the  same  time  of  every  argument  to  show 
its  errors  and  procure  its  repeal,  than  forcibly  to  violate  it ;  because 
the  precedent  of  breaking  a  bad  law  might  weaken  the  force,  and 
lead  to  a  discretionary  violation,  of  those  which  are  good. 

"  The  case  is  the  same  with  principles  and  forms  of  goirernments, 
or  to  what  are  called  constitutions,  and  the  parts  of  which  they  are 
composed. 

Q 
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**  It  ifl  for  the  good  of  nations,  and  not  for  the  emolument  or 
aggrandisement  of  particular  individuals,  that  government  ought  to 
be  established,  and  that  mankind  are  at  the  expense  of  supporting 
it.  The  defects  of  every  government  and  constitution,  both  as  to 
principle  and  form,  must,  on  a  parity  of  reasoning,  be  as  open  to 
discussion  as  the  defects  of  a  law,  and  it  is  a  duty  which  every  man 
owes  to  society  to  point  them  out.  When  those  defects  and  the 
means  of  remedying  them  are  generally  seen  by  a  nation,  that 
NATION  will  reform  its  government  or  its  constitution  in  the  one 
case  as  the  government  repealed  or  i*eformed  the  law  in  the 
other." 

Gentlemen,  you  must  undoubtedly  wish  to  deal  with  every  man 
who  comes  before  you  in  judgment  as  you  would  be  dealt  by:  aud 
surely  you  will  not  lay  it  down  to-day  as  a  law  to  be  binding  here- 
after, even  upon  yourselves,  that  if  you  should  publish  any  opinion 
concerning  existing  abuses  in  your  country's  government,  and  point 
out  to  the  whole  public  the  means  of  amendment,  you  are  to  be 
acquitted  or  convicted  as  any  twelve  men  may  happen  to  agree  with 
you  in  your  opinions.  Yet  this  is  precisely  what  you  are  asked  to 
do  to  another — it  is  precisely  the  case  before  you.  Mr.  Paine  ex- 
pressly says,  I  obey  a  law  until  it  is  repealed ;  obedience  is  not 
only  my  principle  but  my  practice,  since  my  disobedience  of  a  law, 
from  thinking  it  bad,  might  apply  to  justify  another  man  in  the 
disobedience  of  a  good  one;  and  thus  individuals  would  give  the 
rule  for  themselves,  and  not  society  for  all.  You  will  presently  see 
that  the  same  principle  pervades  the  whole  work  ;  and  I  am  tiie 
more  anxious  to  call  your  attention  to  it,  however  repetition  may 
tire  you,  because  it  unfolds  the  whole  principle  of  my  argument; 
for,  if  you  find  a  sentence  in  the  whole  book  that  invests  any  ia- 
dividual,  or  any  number  of  individuals,  or  any  community  short  of 
the  WHOLE  NATION,  with  a  power  of  changing  any  part  of  the  law 
or  constitution,  I  abandon  the  cause, — yes,  I  freely  abandon  it, 
because  I  will  not  atfront  the  majesty  of  a  court  of  justice  by  main- 
taining propositions  which,  eveu  u{K)n  the  surface  of  them,  are 
false.    Mr.  Paine,  page  162-168,  goes  on  thus — 

'*  When  a  nation  changes  its  opinion  aud  habits  of  thinking,  it 
is  no  longer  to  be  governed  as  before ;  but  it  would  not  only  be 
wrong,  but  bad  policy,  to  attempt  by  force  what  ought  to  be 
accomplished  by  reason.  Bebellion  consists  in  forcibly  opposing 
the  general  will  of  a  nation,  whether  by  a  party  or  by  a  govern- 
ment. There  ought,  therefore,  to  be,  in  every  nation,  a  method  of 
occasionally  ascertaining  the  state  of  public  opinion  with  resj)ectto 
government. 

"There  is,  therefore,  no  power  but  the  voluntary  will  of  the 
people  that  has  a  right  to  act  in  any  matter  respecting  a  general 
reform ;  and,  by  the  same  right  that  two  persons  can  confer  on 
such  a  subject,  a  thousand  may.     The  object  in  all  such  prelimi- 
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uary  proceedings  is,  to  find  oat  what  the  gbnbral  sense  of  a 
NATION  is,  and  to  be  governed  by  it  If  it  prefer  a  bad  or  defective 
government  to  a  reform,  or  choose  to  pay  ten  times  more  taxes 
than  there  is  occasion  for,  it  has  a  right  so  to  do  ;  and,  so  long  as 
the  majority  do  not  impose  conditions  on  the  minority  different  to 
ivhat  they  impose  on  themselves,  though  there  may  be  much  error, 
there  is  no  injustice  ;  neither  will  the  error  continue  long.  Beason 
and  discussion  will  soon  bring  things  right,  however  wrong  they 
may  begin.  By  such  a  process  no  tumult  is  to  be  apprehended. 
The  poor,  in  all  countries,  are  naturally  both  peaceable  and  grate- 
ful in  all  reforms  in  which  their  interest  and  happiness  are 
included.  It  is  only  by  neglecting  and  rejecting  them  that  they 
become  tumultuous.'' 

Gentlemen,  these  are  the  sentiments  of  the  author  of ''  The  Bights 
of  Man ; "  and,  whatever  his  opinions  may  be  of  the  defects  iu  our 
Government,  it  never  can  change  ours  concerning  it,  if  our  senti- 
ments  are  just ;  and  a  writing  can  never  be  seditious  in  the  sense 
of  the  English  law,  which  states  that  the  Government  leans  on  the 
UNIVERSAL  wnx  for  its  support. 

This  universal  will  is  the  best  and  securest  title  which  His 
Majesty  and  his  family  have  to  the  throne  of  these  kingdoms ;  and 
in  proportion  to  the  wisdom  of  our  institutions,  the  title  must  in 
common  sense  become  the  stronger.  So  little  idea,  indeed,  have  I 
of  any  other,  that  in  my  place  in  Parliament,  not  a  week  ago,  I 
considered  it  as  the  best  way  of  expressing  my  reverence  to  the 
constitution,  as  established  at  the  Be  volution,  to  declare  (I  believe 
in  the  presence  of  the  Heir-Apparent  to  the  Crown,  to  whom  I 
liave  the  greatest  ))ersonal  attachment),  that  His  Majesty  reigned 
in  England  by  choice  and  consent,  as  the  magistrate  of  the  Eng- 
lish people ;  not  indeed  a  consent  and  choice  by  personal  election, 
like  a  King  of  Poland, — the  worst  of  all  possible  constitutions ;  but 
by  the  election  of  a  family  for  great  national  objects,  in  defiance  of 
that  hereditary  right,  which  only  becomes  tyranny,  iu  the  sense  of 
Mr.  Paine,  when  it  claims  to  inherit  a  nation,  instead  of  governing 
by  their  consent,  and  continuing  for  its  benefit.  This  sentiment 
has  the  advantage  of  Mr.  Burke's  high  authority,  who  says  with 
great  truth,  in  a  "Letter  to  his  Constituents," — "Too  little  depend- 
ence cannot  be  had  at  this  time  of  day  on  names  and  prejudices : 
the  eyes  of  mankind  are  opened ;  and  communities  must  be  held 
together  by  a  visible  and  solid  interest.^'  I  believe,  gentlemen  of 
the  jury,  that  the  Prince  of  Wales  will  always  render  this  title  dear 
to  the  people.  The  Attorney-General  can  only  tell  you  what  he 
bdievea  of  him :  I  can  tell  you  what  I  know,  and  what  I  am  bound 
to  declare,  since  this  Prince  may  be  traduced  in  every  part  of  the 
kingdom,  without  its  coming  in  question,  till  brought  in  to  load  a 
defence  with  matter  collateral  to  the  charge.  I  therefore  asaert 
vhat  the  Attorney-General  can  only  Jiope,  that  whenever  that  Prince 
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shall  come  to  the  throne  of  this  country  (which  I  pray,  but  by  the 
course  of  nature,  may  never  happen),  he  will  make  the  constitutiou 
of  Great  Britain  the  foundation  of  all  his  conduct. 

Having  now  established  the  author's  general  intention  by  his  own 
introduction,  which  is  the  best  and  fairest  exposition,  let  us  next 
look  at  the  occasion  which  gave  it  birth. 

The  Attorney-General,  throughout  the  whole  course  of  his 
address  to  you  (I  knew  it  would  be  so),  has  avoided  the  most  distant 
notice  or  hint  of  any  circumstance  having  led  to  the  appearance  of 
the  author  in  the  political  world,  after  a  silence  of  so  many  years:  he 
has  not  even  pronoimced,  or  even  glanced,  at  the  name  of  Mr.  Burke, 
but  has  left  you  to  take  it  for  granted  that  the  defendant  volun- 
teered this  delicate  and  momentous  subject,  and,  without  being  led 
to  it  by  the  provocation  of  political  controversy,  had  seized  a  favour- 
able moment  to  stigmatise,  from  mere  malice,  aiid  against  his  owd 
confirmed  opinions,  the  constitutiou  of  this  country. 

Gentlemen,  my  learned  friend  knows  too  well  my  respect  and 
value  for  him  to  suppose  that  I  am  charging  him  with  a  wilful 
suppression ;  I  know  him  to  be  incapable  of  it ;  he  knew  it  would 
come  from  me.  He  will  permit  me,  however,  to  lament  that  it 
should  have  been  left  for  me  to  inform  you,  at  this  late  period  of 
the  cause,  that  not  only  the  work  before  you,  but  the  fiist  part,  of 
which  it  is  a  natural  continuation,  were  written,  avowedly  and  upon 
Uie  face  of  them,  m  anbweb  to  Mr.  Burke.  They  were  written, 
besides,  under  circumstances  to  be  explained  hereafter,  in  the  course 
of  which  explanation  I  may  have  occasion  to  cite  a  few  passages 
from  the  works  of  that  celebrated  person.  And  I  shall  speak  of 
him  with  the  highest  resi)ect :  for,  with  whatever  contempt  he  may 
delight  to  look  down  upon  my  humble  talents,  however  he  may  dis- 
parage the  principles  which  direct  my  public  conduct,  he  shall 
never  force  me  to  forget  the  regard  which  this  country  owes  to  him 
for  the  writings  which  he  has  left  upon  record  as  an  inheritance  to 
our  most  distant  posterity.  After  the  gratitude  which  we  owe  to 
God  for  the  divine  gifts  of  reason  and  understanding,  our  next 
thanks  are  due  to  those  from  the  fountains  of  whose  enlightened 
minds  they  are  fed  and  fructified.  But  pleading,  as  I  do,  the  cause 
of  freedom  of  opinions,  I  shall  not  give  offence  by  remarking  that 
this  great  author  has  been  thought  to  have  changed  some  of  his: 
and,  if  Thomas  Paine  had  not  thought  so,  I  should  not  now  be 
addressing  you,  because  the  book  which  is  my  subject  would  never 
have  been  written.  Who  may  be  right  and  who  in  the  wrong,  in 
the  contention  of  doctrines,  I  have  repeatedly  disclaimed  to  be  the 
question.  I  can  only  say  that  Mr.  Paine  may  be  right  throughout, 
but  that  Mr.  Burke  cannot.  Mr.  Paine  has  been  uniform  in  his 
opinions,  but  Mr.  Burke  has  not.  Mr.  Burke  can  only  be  right  iu 
part ;  but,  should  Mr.  Paine  be  even  mistaken  in  the  whole,  still  I 
am  not  removed  from  the  principle  of  his  defence.    My  defence  has 
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nothing  to  do  with  the  rectitude  of  his  doctrines.  I  admit  Mr. 
Paine  to  be  a  republican  :  you  shall  soon  see  what  made  him  one. 
I  do  not  seek  to  shade  or  qualify  his  attack  upon  our  constitution  ; 
I  put  my  defence  on  no  such  matter.  He  undoubtedly  means  to 
declare  it  to  be  defective  in  its  forms,  and  contaminated  with 
abases  which,  in  his  judgment,  will,  one  day  or  other,  bring  on  the 
min  of  us  all.  It  is  in  vain  to  mince  the  matter ;  this  is  the  scope 
of  his  work.  But  still,  if  it  contain  no  attack  upon  the  King's 
Majesty,  iior  upon  any  other  living  magistratr  ;  if  it  excite  to  no 
resistance  to  magistracy,  but,  on  the  contrary,  if  it  even  studiouBly 
inculcate  obedience,  then,  whatever  may  be  its  defects,  the  question 
continues  as  before,  and  ever  must  remain,  an  unmixed  question  of 
the  liberty  of  the  press.  I  have  therefore  considered  it  as  no 
breach  of  professional  duty,  nor  injurious  to  the  cause  I  am  defend- 
ing, to  express  my  own  admiration  of  the  real  principles  of  our 
constitution, — a  constitution  which  I  hope  may  never  give  way  to 
any  other, — a  constitution  which  has  been  productive  of  many 
benefits,  and  which  will  produce  many  more  hereafter,  if  we  have 
wisdom  enough  to  pluck  up  the  weeds  that  grow  in  the  richest  soilH 
and  amongst  the  brightest  flowers.  I  agree  with  the  merchants  of 
London,  in  a  late  declaration,  that  the  English  Gh)vernment  is  equal 
to  the  reformation  of  its  own  abuses ;  and,  as  an  inhabitant  of  the 
city,  I  would  have  signed  it,  if  I  had  known,  of  my  owrt.  knowledge^ 
the  facts  recited  in  its  preamble.  But  abuses  the  English  consti- 
tntion  unquestionably  has,  which  call  loudly  for  reformation,  the 
existence  of  which  has  been  the  theme  of  our  greatest  statesmen, 
which  have  too  plainly  formed  the  principles  of  the  defendant, 
and  may  have  led  to  the  very  conjuncture  which  produced  his 
book 

(jentlemen,  we  all  but  too  well  remember  the  calamitous  situation 
in  which  our  coimtry  stood  but  a  few  years  ago — a  situation  which 
no  man  can  look  back  upon  without  horror,  nor  feel  himself  safe 
from  relapsing  into  again,  while  the  causes  remain  which  produced 
it  The  event  I  allude  to  you  must  know  to  be  the  American  War, 
and  the  still  existing  causes  of  it,  the  corruptions  of  this  Govern- 
ment. In  those  days  it  was  not  thought  virtue  by  the  patriots  of 
England  to  conceal  the  existence  of  them  from  the  people;  but 
then,  as  now,  authority  condemned  them  as  disaffected  subjects, 
and  defeated  the  ends  they  sought  by  their  promulgation. 

Hear  the  opinion  of  Sir  George  Saville — ^not  his  speculative 
opinion  concerning  the  structure  of  our  Government  in  the  abstract, 
bat  his  opinion  of  the  settled  abuses  which  prevailed  in  his  otan 
timCy  and  which  continue  at  this  moment.  But  first  let  me  i-emind 
you  who  Sir  George  Saville  was.  I  fear  we  shall  hardly  look  upon 
bis  like  again.  How  shall  I  describe  him  to  you  ?  In  my  own 
words  I  cannot  I  was  lately  commended  by  Mr.  Burke  in  the 
House  of  Commons  for  strengthening  my  own  language  by  an 
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appeal  to  Dr.  Johnson.  Were  the  honourable  gentleman  present 
at  this  moment,  he  wonld  no  doubt  doubly  applaud  my  choice 
in  resorting  to  Im  own  works  for  the  description  of  Sir  Greorge 
Saville. 

"  His  fortune  is  among  the  largest ;  a  fortune  which,  wholly 
unencumbered  as  it  is,  without  one  single  charge  from  luxur}% 
vanity,  or  excess,  sinks  under  the  benevolence  of  its  dispenser. 
This  private  benevolence,  expanding  itself  into  patriotism,  renders 
his  whole  being  the  estate  of  the  public,  in  which  he  has  not 
reserved  a  peculium  for  himself  of  profit,  diversion,  or  relaxation. 
During  the  session,  the  first  in  and  the  last  out  of  the  House  of 
Commons,  he  passes  from  the  senate  to  the  camp ;  and  seldom 
seeing  the  seat  of  his  ancestors,  he  is  always  in  Parliament  to  serve 
his  country,  or  in  the  field  to  defend  it" 

It  is  impossible  to  ascribe  to  such  a  character  any  principle  but 
patriotism,  when  he  expressed  himself  as  follows : — 

"I  return  to  you  baffled  and  dispirited,  and  I  am  sorry  that 
truth  obliges  me  to  add,  with  hardly  a  ray  of  hope  of  seeing  any 
change  in  the  miserable  course  of  public  calamities. 

"  On  this  melancholy  day  of  account,  in  rendering  up  to  you  my 
trust,  I  deliver  to  you  your  share  of  a  country  maimed  and  weakened; 
its  treasure  lavished  and  misspent ;  its  honours  faded  ;  and  its  con- 
duct the  laughing-stock  of  Europe :  our  nation  in  a  manner  without 
allies  or  friends,  except  such  as  we  have  hired  to  destroy  our  fellow- 
subjects,  and  to  ravage  a  country  in  which  we  once  claimed  an 
invaluable  share.  I  return  to  you  some  of  your  principal  privileges 
impeached  and  mangled.  And,  lastly,  I  leave  you,  as  I  conceive, 
at  this  hour  and  moment,  fully,  effectually,  and  absolutely  under 
the  discretion  and  power  of  a  military  force,  which  is  to  act  with- 
out waiting  for  the  authority  of  the  civil  magistrates 

**  Some  have  been  accused  of  exaggerating  the  public  misfortunes, 
nay,  of  having  endeavoured  to  help  forward  the  mischief,  that  they 
might  afterwards  raise  discontents.  I  am  willing  to  hope,  that 
neither  my  temper  nor  my  situation  in  life  will  be  thought  natu- 
rally to  urge  me  to  promote  miseiy,  discord,  or  confusion,  or  to 
exult  in  the  snbversion  of  order,  or  in  the  ruin  of  property.  I  have 
no  reason  to  contemplate  with  pleasure  the  poverty  of  our  country, 
the  increase  of  our  debts  and  of  our  taxes,  or  the  decay  of  our  com- 
merce. Trust  not,  however,  to  my  report :  reflect*  compare,  and 
judge  for  yourselves. 

"  But,  under  all  these  disheartening  circnmstances,  I  could  yet 
entertain  a  cheerful  hope,  and  undertake  again  the  commission 
with  alacrity,  as  well  as  zeal,  if  I  could  see  any  effectual  steps  taken 
to  remove  the  original  cause  of  the  mischief.  '  Then  would  there 
be  a  hope,' 

"  But,  till  the  purity  of  the  constituent  body,  and  thereby  that 
of  the  representative,  be  restored,  there  is  none. 
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"I  gladly  embrace  this  most  public  opportunity  of  delivering 
my  sentiments,  not  only  to  all  my  constitueuls,  but  to  those  likewise 
not  my  constituents,  whom  yet,  in  the  large  sense,  I  represent,  and 
am  faithfully  to  serve. 

''I  look  upon  restoring  election  and  representation  in  some  degree 
(for  I  expect  no  miracles)  to  their  original  purity,  to  be  that,  with- 
out which  all  other  efforts  will  be  vain  and  ridiculous. 

"  If  something  be  not  done,  you  may,  indeed,  retain  the  out- 
ward FORM  of  your  constitution,  but  not  the  power  thereof." 

Such  were  the  words  of  that  great  good  man,  lost  with  those  of 
many  others  of  his  time,  and  his  fame,  as  far  as  power  could  hurt 
jr.,  put  in  the  shade  along  with  them.  The  consequences  we  have 
nil  seen  and  felt:  America,  from  an  obedient,  affectionate  colony, 
became  an  independent  nation ;  and  two  millions  of  people,  nursed 
in  the  very  lap  of  our  monarchy,  became  the  willing  subjects  of  a 
republican  constitution. 

Grentlemen,  in  that  great  and  calamitous  conflict  Edmund  Burke 
and  Thomas  Paine  fought  in  the  same  field  of  reason  together,  but 
with  very  different  successes.  Mr.  Burke  spoke  to  a  Parliament  in 
England,  such  as  Sir  George  Saville  describes  it,  having  no  ears 
but  for  sounds  that  flattered  its  corruptiona  Mr.  Paine,  on  the 
other  hand,  spoke  to  a  people,  reasoned  with  them,  told  them  that 
ihey  were  bound  by  no  subjection  to  any  sovereignty,  further  than 
their  own  benefit  connected  tbem  ;  and  by  these  powerful  arguments 
prepared  the  minds  of  the  American  people  for  that  glorious, 
JUST,  and  happy  revolution. 

Gentlemen,  I  have  a  right  to  distinguish  it  by  these  epithets, 
because  I  aver  that  at  this  moment  there  is  as  sacred  a  regard  to 
property,  as  inviolable  a  security  to  all  the  rights  of  individuals, 
lower  taxes,  fewer  grievances,  less  to  deplore,  and  more  to  admire, 
in  the  constitution  of  America,  than  that  of  any  other  country 
under  heaven.  I  wish  indeed  to  except  our  own,  but  I  cannot  even 
do  that,  till  it  shall  be  purged  of  those  abuses  which,  though  they 
obscure  and  deform  the  surface,  have  not  as  yet,  thxink  God, 
destroyed  the  vital  parts. 

Why  then  is  Mr.  Paine  to  be  calumniated  and  reviled,  because, 
out  of  a  people  consisting  of  near  three  millions,  he  alone  did  not 
remain  attached  in  opinion  to  a  monarchy  ?  Bemember  that  all 
the  blood  which  was  shed  in  America,  and  to  which  he  was  for 
years  a  melancholy  and  indignant  witness,  was  shed  by  the 
authority  of  the  Crown  of  Great  Britain,  under  the  influence  of  a 
Parliament  such  as  Sir  George  Saville  has  described  it,  and  such 
as  Mr.  Burke  himself  will  be  called  upon  by  and  by  in  more  glow- 
ing colours  to  paint  it.  How,  then,  can  it  be  wondered  at,  that  Mr. 
Paine  should  return  to  this  country  in  his  heart  a  republican? 
Was  he  not  equally  a  republican  when  he  wrote  "  Common  Sense  "  ? 
Yet  that  volume  has  b^n  sold  without  restraint  or  prosecution  in 


248  SPEECH  FOR  THOMAS  PAINE. 

every  shop  in  England  ever  since,  and  which  nevertheless  (Japjpeal 
to  the  book,  which  I  have  in  Courts  and  which  is  in  everybody  s 
hands)  contains  every  one  principle  of  government,  and  every  abuse 
in  the  British  constitution,  which  is  to  be  found  in  ''  The  Bights  of 
Man."  Yet  Mr  Burke  himself  saw  no  reason  to  be  alarmed  at  that 
publication,  nor  to  cry  down  its  contents,  even  when  America, 
which  was  swayed  by  it,  was  in  arms  against  the  Crown  of  Great 
Britain.  You  shall  hear  his  opinion  of  it  in  his  Letter  to  the 
Sheriffs  of  Bristol,  pages  33  and  34. 

''The  Court  Gazette  accomplished  what  the  abettors  of  inde- 
pendence had  attempted  in  vain.  When  that  disingenuous  com- 
pilation, and  strange  medley  of  railing  and  flattery,  was  adduced 
as  a  proof  of  the  united  sentiments  of  the  i)eople  of  Great  Britain, 
there  was  a  great  change  throughout  all  America.  The  tide  of 
popular  affection,  which  had  still  set  towards  the  parent  country, 
began  immediately  to  turn,  and  to  flow  with  great  rapidity  in  a 
contrary  course.  Far  from  concealing  these  wild  declarations  of 
enmity,  the  autJior  o/tJie  celebrated  pamphlet  *  which  prqaared  tJie 
minds  0/ the  people  for  independence,  insists  largely  on  tne  multi- 
tude and  the  spirit  of  these  addresses ;  and  draws  an  argument 
from  them  which  (if  the  fact  were  as  he  supposes)  must  be  iire- 
sistible;  for  I  never  knew  a  writer  on  the  theory  of  government  so 
partial  to  authority  as  not  to  allow  that  the  hostile  mind  of  the 
rulers  to  their  people  did  fully  justify  a  change  of  government; 
nor  can  any  reason  whatever  be  given  why  one  people  should 
voluntarily  yield  any  degree  of  pre-eminence  to  another,  but  on  a 
supposition  of  great  affection  and  benevolence  towards  them.  Un- 
fortunately, your  rulers,  trusting  to  other  things,  took  no  notice  of 
this  great  principle  of  connexion." 

Such  were  the  sentiments  of  Mr.  Burke ;  but  there  is  a  time,  it 
seems,  for  all  things. 

Gentlemen,  the  consequences  of  this  mighty  revolution  are  too 
notorious  to  require  illustration.  No  audience  would  sit  to  hear 
(what  everybody  has  seen  and  felt),  how  the  independence  of 
America  notoriously  produced,  not  by  remote  and  circuitous  effect, 
but  directly  and  palpably,  the  revolutions  which  now  agitate 
Europe,  and  which  portend  such  mighty  changes  over  the  face  of 
the  earth.  Let  governments  take  warning.  The  revolution  in 
France  was  the  consequence  of  her  incurably  corrupt  and  profli- 
gate Government.  God  forbid  that  I  should  be  thought  to  lean, 
by  this. declaration,  upon  her  unfortunate  monarch,  lauding  per- 
haps at  this  moment  under  afflictions  which  my  heart  sinks  within 
me  to  think  of :  when  I  speak  with  detestation  of  the  former  poli- 
tics of  the  French  court,  I  fasten  as  little  of  them  upon  that  fallen 
and  unhappy  prince,  as  I  impute  to  our  gracious  Sovereign  the 
corruptions  of  our  own.    I  desire,  indeed,  in  the  distinctest  manner, 

•  «  Common  Sense/'  written  by  Thomaa  PAine  in  America. 
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to  be  understood  that  I  mean  to  speak  of  His  Majesty,  not  only  with 
that  obedience  and  duty  which  I  owe  to  him  as  a  subject,  but  with 
that  justice  which  I  think  is  due  to  him  from  all  meu  who  examine 
bis  oondnct  either  in  public  or  private  life. 

(jeutlemen,  Mr.  Paine  happened  to  be  in  England  when  the 
French  Bevolution  took  place;  and  notwithstanding  what  he  must 
be  supposed  and  allowed  from  his  own  history  to  have  felt  upon 
sach  a  subject,  he  remained  wholly  silent  and  inactive.  The 
people  of  this  country,  too,  appeared  to  be  indifferent  spectators  of 
the  animating  scene.  They  saw,  without  visible  emotion,  despotism 
destroyed,  and  the  King  of  France,  by  his  own  consent,  become  the 
first  magistrate  of  a  free  people.  Certainly,  at  least,  it  produced 
none  of  those  eCEects  which  are  so  deprecated  by  Government  at 
present ;  nor,  most  probably,  ever  would,  if  it  had  not  occurred  to 
the  celebrated  person  whose  name  I  must  so  often  mention  volun- 
tarily to  provoke  the  subject, — a  subject  which,  if  dangerous  to  be 
discussed,  hb  should  not  have  led  to  the  discussion  of;  for  surely  it 
is  not  to  be  endured  that  any  private  man  shall  publish  a  creed  for 
a  whole  nation :  shall  tell  us  that  we  are  not  to  think  for  ourselves, 
shall  impose  his  own  fetters  upon  the  human  mind,  shall  dogma- 
tise at  discretion,  and  yet  that  no  man  shall  sit  down  to  answer 
him  without  being  guilty  of  a  libel.  I  assert  that  if  it  be  a  libel  to 
mistake  our  constitution,  to  attempt  the  support  of  it  by  means 
that  tend  to  destroy  it,  and  to  choose  the  most  dangerous  season 
for  doing  so,  Mr.  Burke  is  that  libeller;  but  not  therefore  the  object 
of  a  criminal  prosecution  :  whilst  I  am  defending  the  motives  of 
one  man,  I  have  neither  right  nor  disposition  to  criminate  the 
motives  of  another.  All  I  contend  for  is  a  fact  that  cannot  be 
controverted,  viz.,  that  ihia  officious  interference  was  the  origin  of 
Mr.  Paine' 8  hook,  I  put  my  cause  upon  its  being  the  origin  of  it 
—the  avowed  origin — as  will  abundantly  appear  from  the  intro- 
duction and  preface  to  both  parts,  and  from  the  whole  body  of  the 
work;  nay,  from  the  very  work  of  Mr.  Burke  himself,  to  which 
both  of  them  are  answers. 
For  the  history  of  that  celebrated  work,  I  appeal  to  itself 
When  the  French  Bevolution  had  arrived  at  some  of  its  early 
stages,  a  few,  and  but  a  few,  persons  (not  to  be  named  when  com- 
pared with  the  nation)  took  a  visible  interest  in  these  mighty 
events — ^an  interest  well  worthy  of  Englishmen.  They  saw  a 
pernicious  system  of  government  which  had  led  to  desolating  wars, 
aad  had  been  for  ages  the  scourge  of  Great  Britain,  giving  way  to 
a  system  which  seemed  to  promise  harmony  and  peace  amongst 
nations.  They  saw  this  with  virtuous  and  peaceable  satisfaction  ; 
and  a  reverend  divine,*  eminent  for  his  eloquence,  recollecting 
that  the  issues  of  life  are  in  the  hands  of  God,  saw  no  profaneness 
in  mixing  the  subject  with  public  thanksgiving,  by  reminding  the 

♦  Dr.  Price 
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people  of  this  country  of  their  own  glorious  deliverance  in  former 
ages.  It  happened,  also,  that  a  society  of  gentlemen,  France  being 
then  a  neutral  nation,  and  her  own  monarch  swearing  almost  daily 
upon  her  altars  to  maintain  the  new  constitution,  thought  they  in- 
fringed no  law  by  sending  a  general  congi-atulation.  Their  numbers, 
indeed,  were  very  inconsiderable ;  so  much  so,  that  Mr.  Burke,  with 
more  truth  than  wisdom,  begins  his  volume  with  a  sarcasm  upon 
their  insignificance : 

"  Until  very  lately  he  had  never  heard  of  such  a  club.  It  cer- 
tainly never  occupied  a  moment  of  his  thoughts ;  nor,  he  believed, 
those  of  any  person  out  of  their  own  set." 

Why  then  make  their  proceedings  the  subject  of  alarm  throngh- 
out  England  ?  There  had  been  no  prosecution  against  them,  nor 
any  charge  founded  even  upon  suspicion  of  disaffection  against  any 
of  their  body.  But  Mr.  Burke  thought  it  was  reserved  for  his 
eloquence  to  whip  these  curs  of  faction  to  their  kennels.  How  he 
has  succeeded,  I  appeal  to  all  that  has  happened  since  the  introduc- 
tion of  his  schism  in  the  British  Empire,  by  giving  to  the  King, 
whose  title  was  questioned  by  no  man,  a  title  which  it  is  His 
Mnjesty's  most  solemn  interest  to  disclaim. 

After  having,  in  his  first  work,  lashed  Dr.  Price  in  a  strain  of 
eloquent  irony  for  considering  the  monarchy  to  be  elective,  which 
he  could  not  but  know  Dr.  Price,  in  the  literal  sense  of  election, 
neither  did  or  could  possibly  consider  it,  Mr.  Burke  published  a 
second  treatise ;  in  which,  after  reprinting  many  passages  from  Mr. 
Paine's  former  work,  he  ridicules  and  denies  the  supposed  right  of 
the  people  to  change  their  governments,  in  the  following  words : — 

"  The  French  Revolution,  say  they "  (speaking  of  the  English 
societies),  "  was  the  act  of  the  majority  of  the  people ;  and  if  the 
majority  of  any  other  people,  the  people  of  Englarid,  for  instance, 
wish  to  make  the  same  change,  they  have  the  same  right ;  just  the 
same  undoubtedly ;  that  is,  none  at  ally 

And  then,  after  speaking  of  the  subserviency  of  will  to  duty  (in 
which  I  agree  with  him),  he,  in  a  substantive  sentence,  maintains 
the  same  doctrine,  thus : — 

''  The  constitution  of  a  country  being  once  settled  upon  some 
compact,  tacit  or  expressed,  there  is  no  power  existing  of  force  to 
alter  it,  without  the  breach  of  the  covenantor  the  consent  of  all  the 
parties.    Such'  is  the  nature  of  a  contract." 

So  that  if  reason,  or  even  revelation  itself,  were  now  to  demon- 
strate to  us,  that  our  constitution  was  mischievous  in  its  effects, — ^if, 
to  use  Mr.  Attorney-Q-enerars  expression,  we  had  been  insane  for 
the  many  centuries  we  have  supported  it;  yet  that  still,  if  the  King 
had  not  forfeited  his  title  to  the  Crown,  nor  the  Lords  their  privi- 
leges, the  universal  voice  of  the  people  of  England  could  not  build 
up  a  new  government  upon  a  legitimate  basis. 

Passing  by,  for  the  present,  the  absurdity  of  such  a  proposition, 
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and  supposing  it  conlil,  beyond  all  controversy,  be  maintained ;  for 
Heaven's  sake,  let  wisdom  never  utter  it !  Let  policy  and  prudence 
for  ever  conceal  it !  If  yon  seek  the  stability  of  the  English  Govern- 
ment, rather  put  the  book  of  Mr.  Paine,  which  calls  it  bad»  into 
every  hand  in  the  kingdom,  than  doctrines  which  bid  human  nature 
rebel  even  against  that  which  is  the  best  Say  to  the  people  of 
England,  Look  at  your  constitution,  there  it  lies  before  you — the 
work  of  your  pious  fathers, — ^handed  down  as  a  sacred  deposit  from 
generation  to  generation, — the  result  of  wisdom  and  virtue, — ^and 
its  parts  cemented  together  with  kindred  blood  :  there  are,  indeed, 
a  few  spots  upon  its  surface ;  but  the  same  principle  which  reared 
the  structure  will  brush  them  all  away :  Ton  may  preserve  your 
Government — you  may  destroy  it.  To  such  an  address,  what  would 
be  the  answer  ?  A  chorus  of  the  nation — Yes,  we  will  preserve 
IT.  But  say  to  the  same  nation,  even  of  the  very  mmt  constitution, 
It  is  yours,  such  as  it  is,  for  better  or  for  worse ; — it  is  strapped 
upon  your  backs,  to  carry  it  as  beasts  of  burden, — ^you  have  no 
jurisdiction  to  cast  it  off.  Let  this  be  your  position,  and  you 
instantly  raise  up  (I  appeal  to  every  man's  consciousness  of  his  own 
nature)  a  spirit  of  uneasiness  and  discontent.  It  is  this  spirit  alone 
that  has  pointed  most  of  the  passages  arraigneil  before  you. 

But  let  the  prudence  of  Mr.  Burke's  argument  be  what  it  may, 
the  argument  itself  is  untenable.  His  Majesty  undoubtedly  was 
not  elected  to  the  throne.  No  man  can  be  supi)08ed,  in  the  teeth  of 
fact,  to  have  contended  it ; — ^but  did  not  the  people  of  England  elect 
King  William,  and  break  the  hereditary  succession  ? — and  does  not 
His  Majesty's  title  grow  out  of  that  election  ?  It  is  one  of  the 
charges  against  the  defendant,  his  having  denied  the  Parliament 
which  called  the  Prince  of  Orange  to  the  throne  to  have  been  a  legal 
convention  of  the  whole  people  ;  and  is  not  the  very  foundation  of 
that  charge  that  it  wo»  such  a  legal  convention,  and  that  it  was 
intended  to  be  so  ?  And  if  it  was  so,  did  not  the  people  then  confer 
the  Crown  upon  King  William  without  any  regard  to  hereditary 
right?  Did  they  not  cut  off  the  Prince  of  Wales,  who  stood 
directly  in  the  line  of  succession,  and  who  had  incurred  no  personal 
forfeiture?  Did  they  not  give  their  deliverer  an  estate  in  the 
Crown  totally  new  and  unprecedented  in  the  law  or  history  of 
the  country  ?  And,  lastly,  might  they  not,  by  the  same  authority, 
have  given  the  royal  inheritance  to  ther  family  of  a  stranger  ?  Mr. 
Justice  Blackstone,  in  his  Commentaries,  asserts  in  terms  that  they 
might ;  and  ascribes  their  choice  of  King  William,  and  the  subse- 
quent limitations  of  the  Crown,  not  to  want  of  jiu'isdiction,  but  to 
their  true  origin,  to  prudence  and  discretion  in  not  disturbing  a 
valuable  institution  further  than  public  safety  and  necessity  dictated. 

The  English  Government  stands  then  on  this  public  consent,  the 
true  root  of  all  governments.  And  I  agree  with  Mr.  Burke  that, 
while  it  is  well  administered,  it  is  not  in  the  power  of  factions  or 
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libels  to  disturb  it ;  thoagh,  when  ministers  are  in  fault,  they  are 
sure  to  set  down  all  disturbances  to  these  causes.  This  is  most 
justly  and  eloquently  exemplified  in  his  own  ''Thoughts  on  the 
Cause  of  the  Present  Discontents,"  pages  5  and  6 : — 

"  Ministers  contend  that  no  adequate  provocation  has  been  given 
for  so  spreading  a  discontent,  our  affairs  having  been  conducted 
throughout  with  remarkable  temper  and  consummate  wisdom.  The 
wicked  industiy  of  some  libellers,  joined  to  the  intrigues  of  a  few 
disappointed  politicians,  have,  in  their  opinion,  been  able  to  produce 
this  unnatural  ferment  in  the  nation. 

"  Nothing,  indeed,  can  be  more  unnatural  than  the  present  con- 
vnlsions  of  this  country,  if  the  above  account  be  a  true  one.  I 
confess  I  shall  assent  to  it  with  great  reluctance,  and  only  on  the 
compulsion  of  the  clearest  and  firmest  proofs ;  because  their  account 
resolves  itself  into  this  short  but  discouraging  proposition :  '  That 
we  have  a  very  good  Ministry,  but  that  we  are  a  very  bad  people ; ' 
that  we  set  ourselves  to  bite  the  hand  that  feeds  us :  and,  with  a 
malignant  insanity,  oppose  the  measures,  and  ungratefully  vilify  the 
persons  of  those  whose  sole  object  is  our  own  peace  and  prosperity. 
If  a  few  puny  libellers,  acting  under  a  knot  of  factious  politicians, 
without  virtue,  parts,  or  character  (for  such  they  are  constantly 
represented  by  these  gentlemen),  are  sufficient  to  excite  this  disturb- 
ance, very  perverse  must  be  the  disposition  of  that  people,  amongst 
whom  such  a  disturbance  can  be  excited  by  such  means." 

He  says  true  :  never  were  serious  disturbances  excited  by  such 
means! 

But  to  return  to  the  argument.  Let  ns  now  see  how  the  rights 
of  the  people  stand  U]K)n  authorities.  Let  us  examine  whether  this 
great  source  of  government  insisted  on  by  Thomas  Paine,  be  not 
maintained  by  persons  on  whom  my  friend  will  find  it  difficult  to 
fasten  the  character  of  libellers. 

I  shall  begin  with  the  most  modern  author  on  the  subject  of 
government — whose  work  lies  spread  out  before  me,  as  it  often  does 
at  home  for  my  delight  and  instruction  in  my  leisure  hours.  I  have 
also  the  honour  of  his  personal  acquaintance.  He  is  a  man,  perhaps 
more  than  any  other,  devoted  to  the  real  constitution  of  this  country, 
as  will  be  found  throughout  his  valuable  work;  he  is  a  person, 
besides,  of  great  learning,  which  enabled  him  to  infuse  much  useful 
knowledge  into  my  learned  friend  now  near  me,  who  introduced  me 
to  him.*  I  speak  of  Mr.  Paley,  Archdeacon  of  Carlisle,  and  of  his 
work  entitled  "  The  Principles  of  Political  and  Moml  Philosophy," 
in  which  he  investigates  the  first  principles  of  all  governments — a 
discussion  not  thought  dangerous  tiU  lately.  I  hope  we  shall  soon 
get  rid  of  this  ridiculous  panic. 

Mr.  Paley  professes  to  think  of  governments  what  the  Christian 
religion  was  thought  of  by  its  first  teachers — *^I/  it  be  of  Ood,  it 

*  Lord  Bllenlorou^h,  then  Mr.  Law. 
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ip3l  stand;  "  and  he  puts  the  duty  of  obedience  to  them  upon  free 
will  and  moral  duty.  After  dissenting  from  Mr.  Locke  as  to  the 
origin  of  governments  in  compact,  he  says — 

''  Wherefore,  rejecting  the  intervention  of  a  compact  as  unfounded 
in  its  principle,  and  dangerous  in  the  application,  we  assign  for  the 
only  ground  of  the  subjects'  obligation,  the  will  of  God,  as  col- 
lected FROM  EXPEDIENCY. 

''  The  steps  by  which  the  argument  proceeds  are  few  and  direct. 
'  It  is  the  will  of  God  that  the  happiness  of  human  life  be  promoted : ' 
—this  is  the  first  step,  and  the  foundation,  not  only  of  this,  but  of 
every  moral  conclusion.  ^  Civil  society  conduces  to  that  end : ' — 
this  is  the  second  proposition.  '  Civil  societies  cannot  be  upheld, 
unless,  in  eacb^  the  interest  of  the  whole  society  be  binding  upon 
every  part  and  member  of  it : — this  is  the  third  step^  and  conducts 
us  to  the  conclusion,  namely, — *  That,  so  long  as  the  interest  of  the 
whole  society  requires  it  (that  is,  so  long  as  the  established  govern- 
ment cannot  be  resisted  or  changed  without  public  inconveuiency), 
it  is  the  will  of  God  (which  will  universally  determines  our  duty) 
that  the  established  government  be  obeyed,' — and  no  longer. 

"  But  who  shall  judge  of  this  ?  We  answer,  '  Every  man  for 
himself.*  In  contentions  between  the  sovereign  and  the  subject,  the 
parties  acknowledge  no  common  arbitrator ;  and  it  would  be  absurd 
to  commit  the  decision  to  those  whose  conduct  has  provoked  the 
question,  and  whose  own  interest,  authority,  and  fate  are  immedi- 
ately concerned  in  it.  The  danger  of  error  and  abuse  is  no  objection 
to  the  rule  of  expediency,  because  every  other  rule  is  liable  to  the 
same  or  greater ;  and  eveiy  rule  that  can  be  propounded  upon  the 
subject  (like  all  rules  which  appeal  to  or  bind  the  conscience), 
must,  in  the  application,  depend  upon  private  judgment.  It  may 
1)6  observed,  however,  that  it  ought  equally  to  be  accounted  the 
e;[ercise  of  a  man's  private  judgment,  whether  he  determines  by 
reasonings  and  conclusions  of  his  own,  or  submits  to  be  directed  by 
the  advice  of  others,  provided  he  be  free  to  choose  his  guide." 

He  then  proceeds  in  a  manner  rather  inconsistent  with  the  prin- 
ciples entertained  by  my  learned  friend  in  his  opening  to  you  : — 

''No  usage,  law,  or  authority  whatever,  is  so  binding,  that  it  need 
or  ought  to  be  continued,  when  it  may  be  changed  with  advantage 
lo  the  community.  The  family  of  the  prince — the  order  of  succes- 
sion— the  prerogative  of  the  crown — the  form  and  parts  of  the 
legislature — together  with  the  respective  powers,  oflBce,  duration, 
and  mutual  dependency  of  the  several  parts  ;  are  all  only  so  many 
laws,  mutable,  like  other  laws,  whenever  expediency  requires,  either 
by  the  ordinary  act  of  the  legislature,  or,  if  the  occasion  deserve  it, 

BY  THE  mTBKPOSlTION  OF  THE  PEOPLE." 

No  man  can  say  that  Mr.  Paley  intended  to  diffuse  discontent  by 
thid  declaration.  He  must,  therefore,  be  taken  to  think  with  me, 
that  freedom  and  affection,  and  the  sense  of  advantage,  are  the  best 
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and  the  only  supports  of  government  On  the  same  principle  he 
then  goes  on  to  say — '*  These  points  are  wont  to  be  approached 
with  a  kind  of  awe :  they  are  represented  to  the  mind  as  principles 
of  the  constitution,  settled  by  our  ancestors  ;  and,  being  settled,  to 
be  no  more  committed  to  innovation  or  debate ;  as  foundations 
never  to  be  stirred ;  as  the  terms  and  conditions  of  the  social  com- 
pact, to  which  every  citizen  of  the  state  has  engaged  his  fidelity  by 
virtue  of  a  promise  which  he  cannot  now  recall.  Such  reasons  have 
no  place  iu  our  system." 

These  are  the  sentiments  of  this  excellent  author ;  and  there  is 
no  part  of  Mr.  Paine's  work,  from  the  one  end  of  it  to  the  other, 
that  advances  any  other  proposition. 

But  the  Attorney-General  will  say  these  are  the  grave  specula- 
tive opinions  of  a  friend  to  the  English  Grovernment,  whereas  Mr. 
Paine  is  its  professed  enemy ;  what  then  ?  The  principle  is,  that 
every  man,  while  he  obeys  the  laws,  is  to  think  for  himself,  and  to 
communicate  what  he  thinks.  The  very  ends  of  society  exact  this 
licence,  and  the  {)olicy  of  the  law,  in  its  provisions  for  its  security, 
has  tacitly  sanctioned  it.  The  real  fact  is,  that  writings  against 
a  free  and  well-pi-oportioned  government  need  not  be  guai-ded 
against  by  laws.  They  cannot  often  exist,  and  never  with  effect 
Tlie  just  and  lawful  principles  of  society  are  rarely  brought  forward 
but  when  they  are  insulted  and  denied,  or  abused  in  practice.  Mr. 
Locke's  Essay  on  Government  we  owe  to  Sir  Robert  Filmer,  as  we 
owe  Mr.  Paine's  to  Mr.  Burke  ;  indeed,  between  the  arguments  of 
Filmer  and  Burke  I  see  no  essential  difference,  since  it  is  not  worth 
disputing  whether  a  king  exists  by  divine  right,  or  by  indissdubU 
human  compact,  if  he  exists  whether  we  will  or  no.  If  his  exist- 
ence be  without  our  consent,  and  is  to  continue  without  benefit,  it 
matters  not  whether  his  title  be  from  God  or  from  man. 

That  his  title  is  from  man,  and  from  every  generation  of  man, 
without  regard  to  the  determination  of  former  ones,  hear  from  Mr. 
Locke:  **-2H  men,**  say  they  (i.e.,  Filmer  and  his  adherents),  **are 
BOBN  under  government,  and  therefore  they  cannot  be  at  liberty  to 
begin  a  new  one.  Every  one  is  bom  a  subject  to  his  father,  or  his 
prince,  and  is  therefore  under  the  perpetual  tie  of  subjection  and 
allegiance.  It  is  plain,  mankind  never  owned  nor  considered  any 
such  natural  subjection  thai  they  were  born  in,  to  one  or  the  other, 
that  tied  them,  without  their  own  consents,  to  a  subjection  to  them 
and  their  heirs." 

"  It  is  true,  that  whatever  engagements  or  promises  any  one  has 
made  for  himself,  he  is  under  the  obligation  of  them,  but  cannot, 
by  any  comj)act  whatsoever,  bind  his  children  or  posterity ;  for  his 
son,  when  a  man,  being  altogether  as  free  as  the  father,  any  ojct  of 
the  father  can  no  more  give  away  the  liberty  of  the  son  than  it  can 
of  anybody  else." 

So  much  for  Mr.  Locke's  opinion  of  the  rights  of  man.    Let  us 


SPEECH  FOR  THOMAS  PAINE.  255 

now  ezauiine  his  ideas  of  the  supposed  danger  of  trusting  him  with 
them. 

"Perbaps  it  will  be  said  that — the  people  being  ignorant,  and 
always  discontented — to  lay  the  foundation  of  government  in  the 
unsteady  opinion  and  uncertain  humour  of  the  people,  is  to  expose 
it  to  certain  ruiu  ;  and  no-  government  will  be  able  long  to  subsist 
if  the  people  may  set  up  a  new  legislature  whenever  they  take 
ofience  at  the  old  one.  To  this,  I  answer,  Quite  the  contrary ; 
jieople  are  not  so  easily  got  out  of  their  old  forms  as  some  are 
apt  to  suggest ;  they  are  hardly  to  be  prevailed  with  to  amend  the 
acknowledged  faults  in  the  fmme  they  have  been  accustomed  to ; 
and  if  there  be  auy  original  defects,  or  adventitious  ones,  introduced 
by  time  or  corruption,  it  is  not  an  easy  thing  to  be  changed,  even 
when  all  the  world  sees  there  is  an  opportunity  for  it.  This  slow- 
ness and  aversion  in  the  people  to  quit  their  old  constitutions  has, 
in  the  many  revolutions  which  have  been  seen  in  this  kingdom  in 
this  and  former  ages,  still  kept  us  to,  or,  after  some  interval  of 
fruitless  attempts,  still  brought  us  back  again,  to  our  old  legislative 
of  kings,  lords,  and  commons;  and  whatever  provocations  have 
made  the  ci-own  be  taken  from  some  of  our  princes*  heads,  they 
never  carried  the  people  so  far  as  to  place  it  in  another  line." 

Grentlemeu,  I  wish  I  had  strength  to  go  on  with  all  that  follows ; 
bat  I  have  read  enough,  not  only  to  maintain  the  true  principles  of 
government,  but  to  put  to  shame  the  narrow  system  of  distrusting 
the  people. 

It  may  be  said  that  Mr.  Locli;e  went  great  lengths  in  his  positions 
to  beat  down  the  contrary  doctrine  of  divine  right,  which  was  then 
endangering  the  new  establishment.  But  that  cannot  be  objected 
to  David  IHume,  who  maintains  the  same  doctrine.  Speaking  of 
the  Magna  Charta  in  his  History,  vol.  ii.,  {>age  88,  he  says,  *'  It 
must  be  confessed  that  the  former  articles  of  the  great  charter  con- 
tain such  mitigations  and  explanations  of  the  feudal  law  as  are 
reasonable  and  equitable ;  and  that  the  latter  involve  all  the  chief 
outlines  of  a  legal  government,  and  provide  for  the  equal  distribu- 
tion of  justice,  and  free  enjoyment  of  pro|)erty ;  the  great  object  for 
which  political  society  was  founded  by  men,  which  the  people  Jiave 
a  perpetual  and  unaiienable  right  to  recall ;  and  which  no  time, 
nor  precedent,  nor  statute,  nor  positive  itistitution,  ought  to 
ider  them  from  keqnng  ever  uppermost  in  their  thoughts  and 
aUmtion." 

These  authorities  ai'e  sufficient  to  rest  on ;  yet  I  cannot  omit  Mr. 
Burke  himself,  who  is,  if  possible,  still  more  distinct  on  the  sub- 
ject Speaking  not  of  the  ancient  people  of  England,  but  of  colonies 
planted  almost  within  our  memories,  he  says,  '*  If  there  be  one  fact 
in  the  world  i)erfectly  clear,  it  is  this,  that  the  disposition  of  the 
people  of  America  is  wholly  averse  to  any  other  than  a  free  govern- 
ment; and  this  is  indication  enough,  to  any  houest  statesman,  how 
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lie  ought  to  adapt  whatever  power  he  finds  in  his  hands  to  their 
case.     If  any  ask  me  what  a  free  government  is,  I  answer,  that  it 

IS  WHAT  THE  PEOPLE  THINK  SO  ;  AND  THAT  THEY,  AND  NOT  I,  ARE 
THE  NATURAL,  LAWFUL,  AND  COMPETENT  JUDGES  OF  THIS  MATTER. 

If  they  practically  allow  me  a  greater  degree  of  authority  over 
them  than  is  consistent  with  any  correct  ideas  of  perfect  freedom, 
I  ought  to  thank  them  for  so  great  a  trust,  and  not  to  endeavour 
to  prove  from  thence,  that  they  have  reasoned  amiss ;  and  that, 
having  gone  so  far,  hy  analogy,  they  mnst  hereafter  have  no  enjoy- 
ment but  by  my  pleasure." 

Gentlemen,  all  that  I  have  been  stating  hitherto  has  been  only 
to  show  that  there  is  not  that  nowSJby  in  the  opinions  of  the  defien- 
dant  as  to  lead  you  to  think  he  does  not  hoffiA  fide  entertain  them, 
much  less  when  connected  with  the  history  of  his  life,  which  I 
therefore  brought  in  review  before  you.  But  still  the  great  qaes- 
tion  remains  unargued:  Had  he  a  right  to  promulgate  these 
opinions  ?  If  he  entertained  them,  I  shall  argue  that  he  had ;  and 
although  my  arguments  upon  the  liberty  of  the  press  may  not 
to-day  be  honoured  with  your  or  the  Court's  approbation,  I  shall 
retire  not  at  all  disheartened,  consoling  myself  with  the  reflection 
tliat  a  season  may  arrive  for  their  reception.  The  most  essential 
liberties  of  mankind  have  been  but  slowly  and  gradually  received ; 
and  so  very  late,  indeed,  do  some  of  them  come  to  maturity,  that, 
notwithstanding  the  Attorney-General  tells  you  that  the  very  qaes- 
tion  I  am  now  agitating  is  most  peculiarly  for  your  consideration, 
AS  A  JQRT,  under  our  ancient  copstitution ;  yet  I  must  remind 
both  YOU  and  him  that  your  jurisdiction  to  consider  and  deal  with 
it  at  all  in  judgment  is  but  a  year  old.  Before  that  late  period 
I  ventured  to  maintain  this  very  right  of  a  jury  over  the  question 
of  libel  under  the  same  ancient  constitution  (I  do  not  mean  before 
the  noble  Judge  now  present,  for  the  matter  was  gone  to  rest  in 
the  courts  long  before  he  came  to  sit  where  he  does,  but)  before  a 
noble  and  reverend  magistrate  of  the  most  exalted  understanding, 
and  of  the  most  uncorrupted  integrity.*  He  treated  me  not  with 
contempt,  indeed,  for  of  that  his  nature  was  incapable,  but  he  put 
me  aside  with  indulgence,  as  you  do  a  child  while  it  is  lisping  its 
prattle  out  of  season ;  and  if  this  cause  had  been  tried  then,  instead 
of  now,  the  defendant  must  have  been  instantly  convicted  on  the 
])roof  of  the  publication,  whatever  you  might  have  thought  of  his 
case.  Yet  I  have  lived  to  see  it  resolved,  by  an  almost  unanimous 
vote  of  the  whole  Parliament  of  England,  that  I  had  all  along  been 
in  the  right.  If  this  be  not  an  awful  lesson  of  caution  concerning 
opinions,  where  are  such  lessons  to  be  read  ? 

Gentlemen,  I  have  insisted,  at  great  length,  upon  the  origin  of 
governments,  and  detailed  the  authorities  which  you  have  heard 
upon  the  subject,  because  I  consider  it  to  be  not  only  an  essential 

*  Earl  of  Mansfield. 
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snpporl,  bat  the  very  foundation  of  the  liberty  of  the  press.  If  Mr. 
Burke  be  right  in  his  principles  of  government,  I  admit  that  the 
press,  in  my  sense  of  its  freedom,  ought  not  to  be  free,  norjree  in 
my  sense  at  aU  ;  and  that  all  addresses  to  the  people  upon  the 
subject  of  government,  and  all  speculations  of  amendment,  of  what 
kiud  or  nature  soever,  are  illegal  and  criminal,  since,  if  the  people 
Iiave,  without  possible  recall,  delegated  all  their  authorities,  they 
have  no  jurisdiction  to  act,  and  therefore  none  to  think  or  write 
upon  such  subjects ;  and  it  would  be  a  libel  to  arraign  government, 
or  any  of  its  acts,  before  those  that  have  no  jurisdiction  to  correct 
them.  But,  on  the  other  hand,  as  it  is  a  settled  rule  in  the  law  of 
England  that  the  subject  may  always  address  a  competent  jurisdic- 
tion, no  legal  argument  can  shake  the  freedom  of  the  press,  in  my 
sense  of  it^  if  I  am  supported  in  my  doctrines  concerning  the  great 
unalienable  right  of  the  people,  to  reform  or  to  change  their 
governments. 

It  is  because  the  liberty  of  the  press  resolves  itself  into  this  great 
issue  that  it  has  been,  in  every  countiy,  the  last  liberty  which  sub- 
jects have  been  able  to  wrest  from  power.  Other  liberties  are  held 
under  governments ;  but  the  liberty  of  opinion  keeps  goysbnmbnts 
THxusELVfia  in  due  subjection  to  their  dutie&  This  has  produced 
the  martyrdom  of  truth  in  every  age,  and  the  world  has  been  only 
purged  from  ignorance  with  the. innocent  blood  of  those  who  have 
enlightened  it. 

Gentlemen,  my  strength  and  time  are  wasted,  and  I  can  only 
make  this  melancholy  history  pass  like  a  shadow  before  you. 

I  shall  begin  with  the  grand  type  and  example. 

The  universal  God  of  nature,  the  Saviour  of  mankind,  the  Foun- 
tain of  all  light,  who  came  to  pluck  the  world  from  eternal  dark- 
ness, expired  upon  a  cross — the  scoff  of  infidel  scorn ;  and  His 
blessed  apostles  followed  Him  in  the  train  of  martyrs.  When  He 
came  in  the  flesh,  He  might  have  come  like  the  Mahometan  pro- 
phet, as  a  powerful  sovereign,  and  propagated  His  religion  with  an 
unconquerable  sword,  which  even  now,  after  the  lapse  of  ages,  is 
but  slowly  advancing  under  the  influence  of  reason  over  the  face  of 
the  earth ;  but  such  a  process  would  have  been  inconsistent  with 
His  mission,  which^vas  to  confound  the  pride,  and  to  establish  the 
universal  rights  of  men.  He  came,  therefore,  in  that  lowly  state 
which  is  represented  in  the  gospel,  and  preached  His  consolations 
to  the  poor. 

When  the  foundation  of  this  religion  was  discovered  to  be  in- 
vulnerable and  immortal,  we  find  political  power  taking  the  Church 
into  partnership ;  thus  began  the  corruptions,  both  of  religion  and 
civil  power  ;  and,  hand  in  hand  together,  what  havoc  have  they 
not  made  in  the  world  ? — ^ruling  by  ignorance  and  the  persecution 
of  truth  ;  but  this  very  persecution  only  hastened  the  revival  of 
letters  and  liberty.    Nay,  you  will  find  that  in  the  exact  proper- 
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tioQ  that  knowledge  and  learning  have  been  beat  down  and  fettered, 
they  have  destroyed  the  governments  which  bonnd  them.  The 
Court  of  Star  Chamber,  the  first  restriction  of  the  press  of  England, 
was  erected  previous  to  all  the  great  changes  in  the  constitution. 
From  that  moment,  no  man  could  legally  write  without  an  im- 
primatur from  the  State  ;  but  truth  and  freedom  found  their  way 
with  greater  force  through  secret  channels;  and  the  unhappy 
Charles,  unwarned,  hy  a  free  press,  was  brought  to  an  ignominious 
death.  When  men  can  freely  communicate  their  thoughts  and 
their  sufferings,  real  or  imaginary,  their  passions  spend  them- 
selves in  air,  like  gunpowder  scattered  upon  the  surface;  but,  pent 
up  by  terrors,  they  work  unseen,  burst  forth  in  a  moment  and 
destroy  everything  in  their  course.  Let  reason  be  opposed  to  reason, 
and  argument  to  argument,  and  every  good  government  will  be  safe. 

The  usurper,  Cromwell,  pursued  the  same  system  of  restraint  in 
support  of  his  government,  and  the  end  of  it  speedily  followed. 

At  the  restoration  of  Charles  II.  the  Star  Chamber  Ordinance 
of  1637  was  worked  up  into  an  Act  of  Parliament,  and  was 
followed  up  during  that  reign,  and  the  short  one  that  followed  it, 
by  the  most  sanguinary  prosecutions.  But  what  fact  in  history  is 
more  notorious  than  that  this  blind  and  contemptible  policy  pre- 
pared and  hastened  the  Bevolution?  At  that  great  era  these 
cobwebs  were  all  brushed  away.  The  freedom  of  the  press  was 
regenerated,  and  the  country,  ruled  by  its  affections,  has  since 
enjoyed  a  century  of  tranquillity  and  glory.  Thus  I  have  main- 
tained, by  English  history,  that,  in  proportion  as  the  press  has 
been  free,  English  government  has  been  secure. 

Gentlemen,  the  same  important  truth  may  be  illustrated  by 
great  authorities.  Upon  a  subject  of  this  kind  resort  cannot  be 
had  to  law  cases.  The  ancient  law  of  England  knew  nothing  of 
such  libels;  they  began,  and  should  have  ended,  with  the  Star 
Chamber.  What  writings  are  slanderous  of  individudia  must  be 
looked  for  where  these  prosecutions  are  recorded  ;  but  upon  general 
subjects  we  must  go  to  general  writers.  If,  indeed,  I  were  to  refer 
to  obscure  authors,  I  might  be  answered  that  my  very  authorities 
were  libels,  instead  of  justifications  or  examples  ;  but  this  cannot 
be  said  with  effect  of  great  men,  whose  works  are  classics  in  our 
language,  taught  in  our  schools,  and  I'epeatedly  printed  under  the 
eye  of  Government. 

I  shall  begin  with  the  poet  Milton,  a  great  authority  in  all 
learning.  It  may  be  said,  indeed,  he  was  a  republican,  but  that 
would  only  prove  that  republicanism  is  not  incompatible  with 
virtue.  It  may  be  said,  too,  that  the  work  which  I  cite  was  written 
against  previous  licensing,  which  is  not  contended  for  to-day. 
But  if  every  work  were  to  be  adjudged  a  libel  whieh  was  adverae 
to  the  wishes  of  Government,  or  to  the  opinions  of  those  who  may 
compose  it,  the  revival  of  a  licenser  would  be  a  security  to  the 
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public.  If  I  present  my  book  to  a  magistrate  appointed  by  law, 
aod  he  rejects  it,  I  have  only  to  forbear  from  the  publication.  In 
the  forbearance  I  am  safe;  and  he  too  is  answerable  to  law  for 
the  abuBe  of  his  authority.  But,  upon  the  argument  of  to-day,  a 
man  must  print  at  his  peril,  without  any  guide  to  the  principles  of 
judgment  upon  which  his  work  may  be  afterwards  prosecuted  and 
condemned.  Milton's  argument  therefore  applies,  and  was  meaut 
to  apply,  to  every  interruption  to  writing,  which,  while  they  oppress 
the  individual,  endanger  the  State. 

''We  have  them  not,"  says  Milton,  ''that  can  be  heard  of,  from 
any  ancient  state,  or  polity,  or  church,  nor  by  any  statute  left  us 
bj  cor  ancestors,  elder  or  later,  nor  from  the  modern  custom  of 
any  reformed  city,  or  church  abroad ;  but  from  the  most  anti- 
chiistian  council,  and  the  most  tyrannous  inquisition  that  ever 
existed.  Till  iken^  books  were  ever  as  freely  admitted  into  the 
world  as  any  other  birth ;  ihje>  isstie  of  the  brain  was  no  more  aiijled 
ihm  the  isatbe  0/ the  womb, 

'*  To  the  pure  all  things  are  pure ;  not  only  meats  and  drinks, 
but  all  kind  of  knowledge,  whether  good  or  evil.  The  knowledge 
cannot  defile,  nor  consequently  the  books,  if  the  will  and  conscience 
be  not  defiled.  — 

'*  Bad  books  serve  in  many  respects  to  discover,  to  confute,  to 
forewarn,  and  to  illustrate.  Whereof,  what  better  witness  can  we 
expect  I  should  produce  than  one  of  your  own,  now  sitting  in 
Parliament^  the  chief  of  learned  men  reputed  in  ^  this  land,  ilfr. 
Sdden,  whose  volume  of  natural  and  national  laws  proves,  not  only 
by  great  authorities  brought  together,  but  by  exquisite  reasons  and 
theorems  almost  mathematically  demonstrative,  that. all  opinions, 
Y£A,  SB^OBS,  known,  read,  and  collated,  are  of  main  service  and 
asKistanje  toward  the  speedy  attainment  of  what  is  truest. 

"Opmions  and  understanding  are  not  such  wares  as  to  be 
monojiolised  and  traded  in  by  tickets,  and  statutes,  and  standards. 
We  ijust  not  think  to  make  a  staple  commodity  of  all  the  know- 
ledge in  the  land,  to  mark  and  license  it  like  our  broadcloth  and 
our  woolpacks. 

'  Nor  is  it  to  the  common  people  less  than  a  reproach ;  for  if  we 
be  so  jealous  over  them  that  we  cannot  trust  them  with  an  English 
pamphlet,  what  do  we  but  censure  them  for  a  giddy,  vicious,  and 
ungrounded  people ;  in  such  a  sick  and  weak  estate  of  faith  and 
discretion  as  to  be  able  to  take  nothing  down  but  through  the 
pipe  of  a  licenser  ?    That  this  is  care  or  love  of  them  we  cannot 

itend.  y 

'"  Those  corruptions  which  it  seeks  to  prevent  break  in  faster  at 
dolors  which  cannot  be  shut  To  prevent  men  thinking  and  acting 
m  themselves  by  restraints  on  the  press  is  like  to  the  exploits  of 
tUkt  gallant  man  who  thought  to  pound  up  the  crows  by  shutting 
Ijislpark  gate. 
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^^  This  obstructing  violeDce  meets,  for  the  most  part,  with  ai» 
event  utterly  opposite  to  the  end  which  it  drives  at.  Instead  of 
suppressing  books,  it  raises  them  and  invests  them  with  a  reputa- 
tion. The  punishment  of  wits  enhances  their  authority,  saith  the 
Viscount  St  Albans,  and  a  forbidden  writing  is  thought  to  be  a 
certain  spark  of  truth  that  flies  up  in  the  face  of  them  who  seek  to 
tread  it  out." 

He  then  adverts  to  his  visit  to  the  famous  Galileo,  whom  he 
found  and  visited  in  the  Inquisition,  **  for  not  thinking  in  astronomy 
with  the  Franciscan  and  Dominican  monks."  And  what  event 
ought  more  deeply  to  interest  and  affect  us  ?  The  vert  laws  or 
KATQRE  were  to  bend  under  the  rod  of  a  licenser.  This  illustrious 
astronomer  ended  his  life  within  the  bars  of  a  prison,  because,  in 
seeing  the  phases  of  Venus  through  his  newly-invented  telescope, 
he  pronounced  that  she  shone  with  borrowed  light,  and  from  the 
sua  as  the  centre  of  the  universe.  This  was  the  mighty  crime,  the 
placing  the  sun  in  the  centre:  that  sun  which  now  inhabits  it 
upon  the  foundation  of  mathematical  truth,  which  enables  us  to 
traverse  the  pathless  ocean,  and  to  carry  our  line  and  rule  amongst 
other  worlds,  which,  but  for  Galileo,  we  had  never  known,  perhaps 
even  to  the  recesses  of  an  infinite  and  eternal  God. 

Milton  then,  in  his  most  eloquent  address  to  the  Parliament, 
])nts  the  liberty  of  the  press  on  its  true  and  most  honourable 
foundation : — 

"  Believe  it,  Lords  and  Commons,  they  who  couneel  ye  to  such 
a  suppressing  of  books,  do  as  good  as  bid  you  suppress  yourselves^ 
and  I  will  soon  show  how. 

**  If  it  be  desired  to  know  the  immediate  cause  of  ail  this  free 
writing  and  free  speaking,  there  cannot  be  assigned  a  truer  than 
your  own  mild,  and  free,  and  humane  government.  It  is  the 
liberty,  Lords  and  Commons,  which  your  own  valorous  and  happy 
counsels  have  purchased  us ;  liberty,  which  is  the  nurse  of  all  great 
wits.  This  is  that  which  hath  rarefied  and  enlightened  our  ^irit« 
lil^  the  influence  of  heaven.  This  is  that  which  hath  enfranchised, 
enlarged,  and  lifted  up  our  apprehensions  degrees  above  themsekes. 
Ye  cannot  make  us  now  less  capable,  less  knowing,  less  eagerly 
pursuing  the  truth,  unless  ye  first  make  yourselves  that  made  us 
HO  less  the  lovers,  less  the  founders,  of  our  true  liberty.  We  tmn 
*!;row  ignorant  again,  brutish,  formal,  and  slavish,  as  ye  found  us ; 
but  you  then  must  first  become  that  which  ye  cannot  be,  oppres-  J 
sive,  arbitrary,  and  tyrannous,  as  they  were  from  whom  ye  have  frc^ 
UH.  That  our  hearts  are  now  more  capacious,  our  thoughts  riow 
more  erected  to  the  search  and  expectation  of  greatest  and  exactiest 
things,  is  the  issue  of  your  own  virtue  propagated  in  us.  Give  jnie 
tlie  liberty  to  know,  to  utter,  and  to  argue  freely,  according!  w 
conscience,  above  all  liberties." 

Gentlemen,  I  will  yet  refer  you  to  another  author,  whose  opi^jPiioo 
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yon  may  think  more  in  point,  as  having  lived  in  our  own  times, 
and  as  holding  the  highest  monarchical  principles  of  government. 
I  speak  of  Mr.  Hume,  who,  nevertheless,  considers  that  this  liberty 
of  the  press  extends  not  only  to  abstract  speculation,  but  to  keep 
the  public  on  their  guard  against  all  the  acts  of  their  Government 

After  showing  the  advantages  of  a  monarchy  to  public  freedom, 
prorided  it  is  duly  controlled  and  watched  by  the  popular  part  of 
the  coDstitution,  he  says, ''  These  principles  account  for  the  great 
liberty  of  the  press  in  these  kingdoms,  beyond  what  is  indulged  in 
any  other  Government.  It  is  apprehended  that  arbitrary  power 
would  steal  in  upon  us  were  we  not  careful  to  prevent  its  progress, 
and  were  there  not  an  easy  method  of  conveymg  the  alarm  from 
oDe  end  of  the  kingdom  to  the  other.  ITie  spirit  of  the  people 
nmtJrequenUy  be  rotised  in  order  to  curb  the  ambition  of  the  Court, 
and  the  dread  of  rousing  this  spirit  must  be  employed  to  prevent 
that  ambition.  Nothing  is  so  effectual  to  this  purpose  as  the 
liberty  of  the  press,  by  which  all  the  learning,  wit,  and  genius  of 
the  nation  may  be  employed  on  the  side  of  freedom,  and  every  one 
beammated  to  iti^  defence.  As  long,  therefore,  as  the  republican 
part  of  our  Government  can  maintain  itself  against  the  monarchical, 
U  will  naturally  be  careful  to  keep  ilie  press  open,  as  of  importance 
io  its  own  preservation" 

There  is  another  authority  contemporary  with  the  last,  a  splendid 
speaker  in  the  Upper  House  of  Parliament,  and  who  held  during 
most  of  his  time  high  offices  under  the  King.  I  speak  of  the 
£arl  of  Chesterfield,  who  thus  expressed  himself  in  the  House  of 
Lords: — "Oae  of  the  greatest  blessings,  my  Lords,  we  enjoy  is 
liberty ;  but  every  good  in  this  life  has  its  alloy  of  evil.  Licen- 
tionsness  is  the  alloy  of  liberty,  it  is" 

Lord  Kem^ton.  Doctor  Johnson  claims  to  pluck  that  feather 
from  Lord  Chesterfield's  wing.  He  speaks,  I  believe,  of  the  eye  of 
the  political  body. 

Mr.  Ebskine.  My  Lord,  I  am  happy  that  it  is  admitted  to  be  a 
feather. .  I  have  heard  it  said  that  Lord  Chesterfield  borrowed  that 
which  I  was  just  about  to  state,  and  which  his  Lordship  has 
anticipated. 

Lord  Kenton.  That  very  speech  which  did  Lord  Chesterfield 
80  much  honour  is  supposed  to  have ,  been  written  by  Doctor 
Johnson. 

Mr.  Ebskike.  Gentlemen,  I  believe  it  was  so,  and  I  am  much 
obliged  to  his  Lordship  for  giving  me  a  far  higher  authority  for 
my  doctrine.  For  though  Lord  Chesterfield  was  £t  man  of  great 
wit,  he  was  undoubtedly  far  inferior  in  learning,  and,  what  is  more 
to  the  purpose,  in  monarchical  opinion,  to  the  celebrated  writer  to 
whom  my  Lord  has  now  delivered  the  work  by  his  authority. 
Boctor  Johnson  then  says,  "  One  of  the  greatest  blessings  we  enjoy, 
ODe  of  the  greatest  blessings  a  people,  my  Lords,  can  enjoy,  is 
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liberty;  but  every  good  in  tbis  life  has  its  alloy  of  eril.  Licen- 
tionsness  is  tbe  alloy  of  liberty.  It  is  an  ebullitioD,  an  excrescence ; 
it  is  a  speck  upon  tbe  eye  of  the  political  body,  but  which  I  can 
never  touch  but  with  a  gentle,  with  a  trembling  hand,  lest  I  destroy 
the  body,  lest  I  injure  the  eye  upon  which  it  is  apt  to  appear. 

"  There  is  such  a  connexion  between  licentiousness  and  liberty, 
that  it  is  not  easy  to  correct  the  one  without  dangerously  wound- 
ing the  other :  it  is  extremely  hard  to  distinguish  the  true  limit 
between  them :  like  a  changeable  silk,  we  can  easily  see  there  are 
two  different  colours,  but  we  cannot  easily  discover  where  the  one 
ends,  or  where  the  other  begins." 

I  confess  I  cannot  help  agreeing  with  this  learned  author.     Thb 

DANGER  OF  TOUCHING  THE  PBESS  IS  THB  DIFFICULTY  OF  MARKING  ITS 

LIMIT&  My  learned  friend,  who  has  just  gone  out  of  Court,  has 
drawn  no  line,  and  unfolded  no  principle.  He  has  not  told  us,  if  this 
book  is  condemned,  what  book  may  be  written.  If  I  may  not  write 
against  the  existence  of  a  monarchy,  and  recommend  a  republic, 
may  I  write  against  any  part  of  the  Government  ?  May  I  say  that 
we  should  be  better  without  a  House  of  Lords,  or  a  House  of  Com- 
mons, or  a  Court  of  Chancery,  or  any  other  given  part  of  our  estab- 
lishment ?  Or  if,  as  has  been  hinted,  a  work  may  be  libellous  for 
stating  even  legal  matter  with  sarcastic  phrase,  the  difficulty 
becomes  the  greater,  and  the  liberty  of  the  press  more  impossible  to 
define. 

The  same  author,  pursuing  the  subject,  and  speaking  of  the  fall 
of  Boman  liberty,  says,  "But  this  sort  of  liberty  came  soon  after  to 
be  called  licentiousness ;  for  we  are  told  that  Augustus,  after  having 
established  his  empire,  restored  order  in  Bome  by  restraining 
licentiousness.  God  forbid  we  should  in  this  country  have  order 
restored  or  licentiousness  restrained,  at  so  dear  a  rate  as  the  people 
of  Bome  paid  for  it  to  Augustus ! 

"  Let  us  consider,  my  Lords,  that  arbitrary  power  has  seldom  or 
never  been  introduced  into  any  country  at  once.  It  must  be  intro- 
duced by  slow  degrees,  and  as  it  were  step  by  step,  lest  the  people 
should  see  its  approach.  The  barriera  and  fences  of  the  people's 
liberty  must  be  plucked  up  one  by  one,  and  some  plausible  pretences 
must  be  found  for  removing  or  hoodwinking,  one  after  another, 
those  sentries  who  are  posted  by  the  constitution  of  a  free  oonntry 
for  warning  the  people  of  their  danger.  When  these  preparatory^ 
steps  are  once  made,  the  people  may  then,  indeed,  with  regret,  see 
slavery  and  arbitrary  power  making  long  strides  over  their  land  ; 
but  it  will  be  too  late  to  think  of  preventing  or  avoiding  the  im- 
pending ruin. 

**  The  stage,  my  Lords,  and  the  press,  are  two  of  our  out-sentries : 
if  we  remove  them,  if  we  hoodwink  them,  if  we  throw  them  in  fet- 
ters, the  enemy  may  surprise  us." 

Gentlemen,  this  subject  was  still  more  lately  put  in  the  justest 
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and  most  forcible  light  by  a  noble  person  high  in  the  magistracy^ 
whose  mind  is  not  at  all  tuned  to  the  introduction  of  disorder  by 
improper  popular  excesses:  I  mean  Lord  Loughborough,  Chief 
Justice  of  the  Court  of  Common  Pleas.  I  believe  I  can  answer  for 
the  correctness  of  my  note,  which  I  shall  follow  up  with  the  opinion 
of  another  member  of  the  Lords'  House  of  Parliament,  the  present 
Earl  Stanhope ;  or  rather,  I  shall  take  Lord  Stanhope  first,  as  his 
Lordship  inti*oduces  the  subject  by  adverting  to  this  argument  of 
Lord  Loughborough's.  "  If,'*  says  Lord  Stanhope,  "  our  boaated 
liberty  of  the  press  were  to  consist  only  in  the  liberty  to  write  in 
p-aise  of  the  constitution,  this  is  a  liberty  enjoyed  under  many 
arbitrary  governments.  I  suppose  it  would  not  be  deemed  quite 
an  unpardonable  offence,  even  by  the  Empress  of  Bussia,  if  any 
man  were  to  take  into  his  head  to  write  a  panegyric  upon  the  Bus- 
sian  form  of  government.  Such  a  liberty  as  that  might  therefore 
properly  be  termed  the  Russian  liberty  of  the  press.  But,  the 
English  liberty  0/ tJie press  is  ol  a  very  different  description:  for, 
by  the  law  of  England,  it  is  not  prohibited  to  publish  speculative 
works  upon  the  constitution,  whetner  they  contain  praise  or  censure*' 
(Lord  Stanhope's  Defence  of  the  Libel  BiU). 

You  see,  therefore,  as  far  as  the  general  principle  goes,  I  am 
supported  by  the  opinion  of  Lord  Stanhope,  for  otherwise  the  noble 
Lord  has  written  a  libel  himself,  by  exciting  other  people  to  write 
lohatever  they  may  think,  be  it  good  or  evil,  of  the  constitution  of 
the  country.  As  to  the  other  high  authority,  Lord  Loughborough, 
I  will  read  what  applies  to  this  subject — *^  Every  man,"  said  Lord 
Loughborough,  ''may  publish  at  his  discretion  his  opinions  con- 
cerning forms  and  systems  of  government.  If  they  be  wise  and 
enlightening,  the  world  will  gain  by  them ;  if  they  be  weak  and 
absurd,  they  will  be  laughed  at  and  forgotten  ;  and  if  they  be  bond 
fide,  {hey  cannot  be  criminal,  however  srroneou&  On  the  other 
hand,  the  purpose  and  the  directioTi  may  give  a  different  turn  to 
writings  wnose  common  construction  is  harmless,  or  even  meritori- 
ous. Snppose  men,  assembled  in  disturbance  of  the  peace,  to  pull 
down  mills  or  turnpikes,  or  to  do  any  other  mischief,  and  that  a 
mischievous  person  should  disperse  among  theni  an  excitation  to 
the  planned  mischief  known  to  both  writer  and  reader.  To  your 
tents,  0  Israel;  that  publication  would  be  criminal ; — not  as  a  libel, 
not  as  an  abstract  writing,  but  as  an  act ;  and  the  act  being  the 
crime,  it  must  be  stated,  as  a  fact  extrinsic  on  the  record:  for  other* 
wise,  a  Court  of  Error  could  have  no  jurisdiction  but  over  the 
natitral  construction  of  the  writing  ;  nor  would  the  defendant  have 
any  notice  of  such  matter  at  the  trial,  without  a  charge  on  the 
record.  To  give  the  jiuy  cognisance  of  any  matter  beyond  the 
construction  of  the  writing,  the  averment  should  be,  in  the  case  as 
I  have  instanced,  that  certain  persons  were,  as  I  have  described, 
assembled ;  and  that  the  publisher,  intending  to  excite  these  persons 
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so  assembled,  wrote  so  and  so.  Here  the  crime  is  complete,  and 
coDsists  in  an  overt  act  of  wickedness  evidenced  hy  a  vrniingr 

In  answer  to  all  these  authorities,  the  Attorney-Qeneral  may  say, 
that  if  Mr.  Paine  had  written  his  observations  with  the  views  of 
those  high  persons,  and  under  other  circumstances,  he  would  be 
protected  and  acquitted : — to  which  I  can  only  answer,  that  no 
facts  or  circumstances  attending  his  work  are  either  charged  or 
proved; — that  you  have  no  jurisdiction  whatever,  but  over  the 
natural  construction  of  the  work  before  you,  and  that  I  am  therefore 
brought  without  a  flaw  to  the  support  of  the  passages  which  are  the 
particular  subject  of  complaint 

Gentlemen,  I  am  not  unmindful  how  long  I  have  already  tres- 

Eassed  u^on  your  patience ;  and,  recollecting  the  nature  of  the 
uman  mind,  and  how  much,  for  a  thousand  reasons,  I  have  to 
struggle  against  at  this  moment,  I  shall  not  be  disconcerted  if  any 
of  you  should  appear  anxious  to  retire  from  the  pain  of  hearing  me 
further.  It  has  been  said,  in  the  newspai)er8,  that  my  vanity  has 
forwarded  my  zeal  in  this  cause ; — but  I  might  appeal  even  to  the 
authors  of  those  paragraphs,  whether  a  situation  ever  existed  which 
vanity  would  have. been  fonder  to  fly  from — ^the  task  of  speaking 
against  every  known  prepossession — with  every  countenance,  as  it 
were,  planted  and  lifted  up  against  me.  But  I  stand  at  this  bar  to 
give  to  a  criminal  arraigned  before  it  the  defence  which  the  law  of 
the  country  entitles  him  to.  If  any  of  my  arguments  be  indecent, 
or  unfit  for  the  Court  to  hear,  the  noble  Judge  presides  to  in- 
terrupt them :  if  all,  or  any  of  them,  are  capable  of  an  answer, 
they  will  be  answered :  or  if  they  be  so  unfounded  in  your  own 
minds,  who  are  to  judge  of  them,  as  not  to  call  for  refutation, 
your  verdict  in  a  raonient  will  overthrow  all  that  has  been  said. 
We  shall  then  have  all  discharged  our  duties.  It  is  your  unques- 
tionable province  to  judge,  and  mine  not  less  unquestionably  to 
address  your  judgments. 

When  the  noble  Judge  and  myself  were  counsel  for  Lord  George 
Gordon  in  1781,  it  was  not  considered  by  that  jury,  nor  imputed 
to  us  .by  anybody,  that  we  were  contending  for  the  privileges  of 
overawing  the  House  of  Commons,  or  recommending  the  confla- 
gration of  this  city.  I  am  doing  the  same  duty  now  which  my  Lord 
and  I  then  did  in  concert  together ;  and,  whatever  may^  become  of 
the  cause,  I  expect  to  he  heard;  conscious  that  no  just  obloquy  can 
be,  or  will  in  the  end  be,  cast  upon  me  for  having  done  my  duty  in 
the  manner  I  have  endeavoured  to  perform  it. — Sir,  I  shall  name 
jf  ou  presently.* 

Gentlemen,  I  come  now  to  observe  on  the  passages  selected  by 
the  information ;  and  with  regard  to  the  first,  I  shall  dispose  of  it 
in  a  moment. 

.  *  This  expression  was  provoked  by  the  conduct  of  one  of  the  jary,  which  this 
rebuke  put  an  end  to. — £d. 
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"  AH  heredUary  government  is  in  its  nature  tyranny.  An  heri- 
table crown,  or  an  heritable  throne,  or  by  what  other  fanciful  name 
such  things  may  be  called,  have  no  other  significant  explanation 
than  that  mankind  are  heritable  property.  To  inherit  a  govern-' 
ment  is  to  inJierit  the  people  as  if  they  were  flocks  and  herds." 

And  is  it  to  be  endured,  says  the  Attorney-General,  that  the 
people  of  this  country  are  to  be  told  that  they  are  driven  like  oxen 
or  sheep  ?  Certainly  not.  I  am  of  opinion  that  a  more  dangerous 
dootrine  cannot  be  instilled  into  the  people  of  England.  But  who 
instils  such  a  doctrine  ?  I  deny  that  it  is  instilled  by  Mr.  Paine. 
When  he  maintains  that  hereditary  monarchy  inherits  a  people 
like  flocks  and  herds,  it  is  clear  from  the  context  (which  is  kept 
out  of  view),  that  he  is  combating  the  proposition  in  Mr.  Burke's 
book,  which  asserts  that  the  hereditary  monarchy  of  England  is 
fastened  upon  the  people  of  England  by  indissoluble  compact. 
Mr.  Paine,  on  the  contrary,  asserts  the  King  of  England  to  be  the 
magistrate  of  the  people,  existing  by  their  consent,  which  is  utterly 
incompatible  with  their  being  driven  like  herds.  His  argument, 
therefore,  is  this,  and  it  retorts  on  his  adversary:  he  says,  Such 
a  king  as  you,  Mr.  Burke,  represent  the  King  of  England  to  be, 
inheriting  the  people  by  virtue  of  conquest,  or  of  some  compact, 
which,  having  once  existed,  cannot  be  dissolved  while  the  original 
terms  of  it  are  kept,  is  an  inheritance  like  flocks  and  herds.  But 
I  deny  that  to  be  the  King  of  England's  title.  He  is  tlie  magistrate 
of  Hie  people,  and  that  title  I  respect.  It  is  to  your  own  imaginary 
King  of  England  therefore,  and  not  to  His  Majesty,  that  your  un- 
founded innuendoes  apply.  It  is  the  monarchs  of  Bussia  and  Prussia, 
and  all  governments  fastened  upon  unwilling  subjects  by  hereditaiT 
indefeasible  titles,  who  are  stigmatised  by  Paine  as  inheriting  ilie 
people  like  flocks.  The  sentence,  therefore,  must  either  be  taken 
in  the  pure  abstract,  and  then  it  is  not  only  merely  speculative,  but 
the  application  of  it  to  our  own  Government  fails  altogether,  or  it 
most  be  taken  connected  with  the  matter  which  constitutes  the 
application,  and  then  it  is  Mr.  Burke's  Kino  of  England,  and 
HOT  His  Majesty^  vfhoae  title  is  denied. 

I  pass,  therefore,  to  the  next  passage,  which  appears  to  be  an 
extraordinary  selection.  It  is  taken  at  a  leap  from  page  21  to  page 
47»  and  breaks  in  at  the  words  ''  This  convention."  The  sentence 
fielected  stands  thus:  ''This  convention  met  at  Philadelphia  in 
May  1787,  of  which  General  Washington  was  elected  president 
He  was  not  at  that  time  connected  with  any  of  the  State  govern- 
ments, or  with  Congress.  He  delivered  up  his  commission  when 
the  war  ended,  and  since  then  had  lived  a  private  citizen. 

''  The  convention  went  deeply  into  all  the  subjects ;  and  having, 
after  a  variety  of  debate  and  investigation,  agreed  among  them- 
"elves  upon  the  several  parts  of  a  federal  constitution,  the  next 
question  was,  the  manner  of  giving  it  authority  and  practice. 
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"  For  this  purpose,  they  did  not,  like  a  cabal  of  courtiers,  send 
for  a  Dutch  stadlholder,  or  a  Grerman  elector ;  but  they  referred 
the  whole  matter  to  the  sense  and  interest  of  the  country." 

This  sentence,  standing  thus  by  itself,  may  appear  to  be  a  mere 
sarcasm  on  King  William,  upon  those  who  effected  the  Bevolution, 
and  upon  the  Revolution  itself,  without  any  reasoning  or  deduc- 
tion ;  but  when  the  context  and  sequel  are  looked  at  and  compared, 
it  will  appear  to  be  a  serious  historical  comparison  between  the 
Bevolution  effected  in  England  in   1688,  and  the  late  one  in 
America  when  she  established  her  independence;   and  no  man 
can  doubt  that  his  judgment  on  that  comparison  was  sincere.     But 
where  is  the  libel  on  the  Constitution  ?    For  whether  King  Wil- 
liam was  brought  over  here  by  the  sincerest  and  justest  motives  of 
the  whole  people  of  Englandi  each  man  acting  for  himself,  or  from 
the  motives  and  through  the  agencies  imputed  by  the  defendant, 
it  signifies  not  one  farthing  at  this  time  of  day  to  the  establishment 
itself.    Blackstone  properly  warns  us  not  to  fix  our  obedience  or 
affection  to  the  Government  on  the  motives  of  our  ancestors,  or  the 
rectitude  of  thdr  proceedings,  but  to  be  satisfied  with  what  is 
established.    This  is  safe  reasoning,  and,  for  my  own  part,  I  shoald 
not  be  differently  affected  to  the  constitution  of  my  country,  which 
my  own  understanding  approved,  whether  angels  or  demons  had 
given  it  birth. 

Do  any  of  you  love  the  Beformation  the  less  because  Henry  the 
Eighth  was  the  author  of  it?  or  because  lust  and  poverty,  not 
religion,  were  his  motives  ?  He  had  squandered  the  treasures  of 
his  father,  and  he  preferred  Anne  Bullen  to  his  queen  :  these  were 
the  causes  which  produced  it.  What  then?  Does  that  affect  the 
purity  of  our  reformed  religion  ?  Does  it  tmdermine  its  establish- 
ment, or  shake  the  King's  title,  to  the  exclusion  of  those  who  held 
by  the  religion  it  had  abolished?  Will  the  Attorney-Oeneral 
affirm  that  I  could  be  convicted  of  a  libel  for  a  whole  volume  of 
asperity  against  Henry  the  Eighth,  merely  because  he  effected  the 
Beformation  ;  and  if  not,  why  agninst  King  William,  who  effected 
the  Bevolution  ?  Where  is  the  line  to  be  drawn  ?  Are  one,  two, 
or  three  centuries  to  constitute  the  statute  of  limitation  ?  Nay,  do 
not  our  own  historians  detail  this  very  cabal  of  courtiers  from  the 
records  of  our  own  country  ?  If  you  will  turn  to  Hume's  History, 
volume  the  eighth,  page  188,  <S;c.,  &c.,  you  will  find  that  he  states, 
at  great  length,  the  whole  detail  of  intrigues  which  paved  the  way 
for  the  Bevolution,  and  the  interested  coalition  of  parties  which 
gave  it  effect. 

But  what  of  all  this,  concerning  the  motives  of  parties,  which  is 
recorded  by  Hume?  The  question  is,  What  is  the  thing  brought 
about? — Not,  HOW  it  wa9  brought  about.  If  it  stands,  as  Black- 
stone  argues  it,  upon  the  consent  of  our  ancestors,  followed  up  by 
our  own,  no  individual  can  withdraw  his  obedience.    If  he  dislikes 
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the  establislimeDty  let  him  seek  elsewhere  for  another;  I  am  not 
contending  for  uncontrolled  conduct,  but  for  freedom  of  opinion. 

With  regard  to  what  has  been  stated  of  the  Edwards  and 
Henries,  hud  the  other  princes  under  which  the  author  can  only 
(liscover  "  restrictions  on  power,  but  nothing  of  a  constitution : " 
surely  my  friend  is  not  in  earnest  when  he  selects  that  passage  as 
a  libel. 

Paine  insists  that  there  was  no  constitution  under  these  princes, 
and  that  English  liberty  was  obtained  from  usurped  power  by  the 
straggles  of  the  people.  So  say  I.  And  I  think  it  for  the  honour 
and  advantage  of  the  country  that  it  should  be  known.  Was 
there  any  freedom  after  the  original  establishment  of  the  Normans 
by  conquest  ?  Was  not  the  Magna  Charta  wrested  from  John 
by  open  force  of  arms  at  Bunnymede  ?  Was  it  not  again  re- 
enacted  whilst  menacing  arms  were  in  the  hands  of  the  people  ? 
Were  not  its  stipulations  broken  through,  and  two-and-forty  times 
re-enacted  by  Parliament,  upon  the  firm  demand  of  the  people  in 
the  following  reigns?  I  protest  it  fills  me  with  astonishment  to 
hear  these  truths  brought  in  question. 

I  was  formerly  called  upon,  under  the  discipline  of  a  college,  to 
maintain  them,  and  was  rewarded  for  being  thought  to  have  suc- 
cessfully maintained  that  our  present  Constitution  was  by  no  means 
A  remnant  of  Saxon  liberty,  nor  any  other  institution  of  liberty,  but 
the  pure  consequence  of  the  oppression  of  the  Norman  tenures, 
which,  spreading  the  spirit  of  freedom  from  one  end  of  the  kingdom 
to  another,  enabled  our  brave  fathers,  inch  by  inch,  not  to  reconquer, 
hut  for  the  first  time  to  obtain  those  privileges  which  are  the  un- 
alienable inheritance  of  all  mankind. 

But  why  do  we  speak  of  the  Edwards  and  Henries,  when  Hume 
himself  expressly  says,  notwithstanding  all  we  have  heard  to-day 
of  the  antiquity  of  our  Constitution,  that  our  monarchy  was  nearly 
absolute  till  the  middle  of  last  century*  It  is  his  ''Essay  on  the 
Liberty  of  the  Press,"  vol.  i.,  page  15 — 

"All  absolute  governments,  and  such  in  a  great  measure  was 
England  till  the  middle  of  the  last  century,  notwithstanding  the 
numerous  panegyrics  on  ancient  English  liberty,  must  very  much 
depend  00  the  administration." 

This  is  Hume's  opinion ;  the  conclusion  of  a  grave  historian 
from  all  that  he  finds  recorded  as  the  materials  for  history :  and 
shall  it  be  said  that  Mr.  Paine  is  to  be  punished  for  writing  to-day 
what  was  before  written  by  another,  who  is  now  a  distinguished 
classic  in  the  language  ?  All  the  verdicts  in  the  world  will  not 
make  such  injustice  palatable  to  an  impartial  public  or  to 
posterity. 

The  next  passage  arraigned  is  this  (page  56) :  "  The  attention 
of  the  Government  of  England  (for  I  rather  choose  to  call  it  by 
this  name  than  the  English  Government)  appears,  since  its  political 
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connexion  with  €lerniany,  to  have  been  so  completely  engrossed 
and  absorbed  by  foreign  affairs,  and  the  means  of  raising  taxes, 
that  it  seems  to  exist  for  no  other  purposes.  Domestic  concerns 
are  neglected ;  and  with  respect  to  regular  law,  there  is  scarcely 
such  a  thing." 

That  the  Qovernment  of  this  country  has,  in  consequence  of 
its  connexion  with  the  continent,  and  the  continental  wars  which 
it  has  occasioned,  been  continually  loaded  with  grievous  taxes,  no 
nlan  can  dispute:  and  I  appeal  to  your  justice,  whether  this  sub- 
ject has  not  been,  for  years  together,  the  constant  topio  of  unre- 
proved  declamation  and  grumbling. 

As  to  what  he  says  with  regard  to  there  hardly  existing  such  a 
thing  as  regular  law,  he  speaks  in  the  abatract  of  the  complexity 
of  our  system ;  he  does  not  arraign  the  administration  of  justice 
in  its  practice.  But  with  regard  to  criticisms  and  strictures  on 
the  general  system  of  our  Government,  it  has  been  echoed  over 
and  over  again  by  various  authors,  and  even  from  the  pulpits, 
of  our  country.  I  have  a  sermon  in  court,  written  during  the 
American  war  by  a  person  of  great  eloquence  and  piety,  in  which 
he  looks  forward  to  an  exemption  from  the^intolerable  grievances 
of  our  old  legal  system  in  the  infant  establishment  of  the  New 
World  :— 

'*  It  may  be  in  the  purposes  of  Providence,  on  yon  western  shores, 
to  raise  the  bulwark  of  a  purer  reformation  than  ever  Britain 
patronised:  to  found  a  less  burdensome,  more  auspicious,  stable, 
and  incorruptible  government  than  ever  Britain  has  enjoyed ;  and 
to  establish  there  a  system  of  law  more  just  and  simple  in  its  prin- 
ciples, less  intricate,  dubious,  and  dilatory  in  its  proceedings,  more 
mild  and  equitable  in  its  sanctions,  more  easy  and  more  certain  in 
its  execution ;  wherein  no  man  can  err  through  ignorance  of  what 
concerns  liim,  or  want  justice  through  poverty  or  weakness,  or 
escape  it  by  legal  artifice,  or  civil  privileges,  or  interposing  power ; 
wherein  the  rule  of  conduct  shall  not  be  hidden  or  disguised  in  the 
language  of  principles  and  customs  that  died  with  the  barbarism 
which  gave  them  birth ;  wherein  hasty  formulas  shall  not  dissipate 
the  reverence  that  is  due  to  the  tribunals  and  transactions  of 
justice;  wherein  obsolete  prescripts  shall  not  pervert,  nor  entangle, 
nor  impede  the  administration  of  it,  nor  in  any  instance  ex[)ose  it 
to  derision  or  to  disregard ;  wherein  misrepresentation  shall  have 
no  share  in  deciding  upon  right  and  truth ;  and  under  which  no 
man  shall  grow  great  by  the  wages  of  chicanery,  or  thrive  by  the 
quarrels  that  are  ruinous  to  his  employers." 

This  is  ten  times  stronger  than  Mr.  Paine ;  but  who  ever  thought 
of  prosecuting  Mr.  Cappe  ?  ^ 

In  various  other  instances  you  will  find  defects  in  our  juris- 
prudence pointed  out  and  lamented,  and  not  seldom  by  persons 

*  A  late  eminent  and  pioos  minister  at  Tork. 
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called  upon  by  their  sitnatioDS  to  deliver  the  law  in  the  seat  of 
magistracy :  therefore,  the  author's  general  observation  does  not 
appear  to  be  that  species  of  attack  upon  the  magistracy  of  the 
country  as  to  fall  within  the  description  of  a  libel. 

With  respect  to  the  two  Honses  of  Parliament,  I  believe  I  shall 
be  able  to  show  you  that  the  very  person  who  introduced  this  con- 
troversy^  and  who  certainly  is  considered  by  those  who  now 
administer  the  government,  as  a  man  usefully  devoted  to  maintain 
the  constitution  of  the  country  in  the  present  crisis,  has  himself 
made  remarks  upon  these  assemblies,  that  upon  comparison  you 
will  think  more  severe  than  those  which  are  the  subject  of  the 
Attomey-Qenerars  animadversion.  The  passage  in  Mr.  Paine 
runs  thus : 

''  With  respect  to  the  two  Houses  of  which  the  English  Parlia- 
ment IB  composed,  they  appear  to  be  effectually  influenced  into 
one,  and,  as  a  legislature,  to  have  no  temper  of  its  own.  The 
minister,  whoever  he  at  any  time  may  be,  touches  it  as  with  an 
opium  wand,  and  it  sleeps  obedience. 

*'  Bat  if  we  look  at  the  distinct  abilities  of  the  two  Houses,  the 
difference  will  appear  so  great  as  to  show  the  inconsistency  of 
placing  power  where  there  can  be  no  certainty  of  the  judgment  to 
uae  it.  Wretched  as  the  state  of  representation  is  in  England,  it  is 
manhood  compared  with  what  is  called  the  House  of  Lords;  and  so 
little  is  this  nicknamed  House  regarded,  that  the  people  scarcely 
inquire  at  any  time  what  it  is  doing.  It  appears  also  to  be  most 
under  influence,  and  the  furthest  removed  from  the  general  interest 
of  the  nation." 

The  conclusion  of  the  sentence,  and  which  was  meant  by  Paine 
as  evidence  of  the  previous  assertion,  the  Attorney-General  has 
omitted  in  the  information  and  in  his  speech ;  it  !s  this :  *'  In  the 
debate  on  engaging  in  the  Russian  and  Turkish  war,  the  majority 
in  the  House  of  Peers  in  favour  of  it  was  upwards  of  ninety,  when 
in  the  other  House,  which  is  more  than  double  its  numbers,  the 
majority  was  sixty-three." 

The  terms,  however,  in  which  Mr.  Burke  speaks  of  the  House  of 
Lords  are  still  more  expressive :  ''  It  is  something  more  than  a 
century  ago  since  we  voted  the  House  of  Lords  useless.  They  have 
now  voted  themselves  so,  and  the  whole  hope  of  reformation 
{speaking  o/the  House  of  Gonimons)  is  cast  upon  us."  This  senti- 
ment Mr.  Burke  not  only  expressed  in  his  place  in  Parliament, 
where  no  man  can  call  him  to  an  account ;  but  it  has  been  since 
repeatedly  printed  amongst  his  works.  Indeed  his  opinion  of 
BOTH  THE  Houses  of  Parliament,  which  I  am  about  to  read  to 
you,  was  originally  published  as  a  separate  pamphlet,  and  applied 
to  the  settled  habitual  abuses  of  these  high  assemblies.  Bemember, 
I  do  not  use  them  as  argumenta  ad  hominem,  or  ad  invidiam, 
against  the  author ;  for  if  I  did,  it  could  be  no  defence  of  Mr. 


270  SPEECH  FOR  THOMAS  PAINE, 

Paine.  But  I  use  them  as  high  authority,  the  work  *  having  been 
the  just  foundatiou  of  substantial  and  lasting  reputation.  Would 
to  God  that  any  part  of  it  were  capable  of  being  denied  or 
doubted ! 

'^  Against  the  being  of  Parliament  I  am  satisfied  no  designs 
have  ever  been  entertained  since  the  Revolution.  Every  one  must 
perceive  that  it  is  strongly  the  interest  of  the  Court  to  have  some 
second  cause  interposed  between  the  ministers  and  the  people. 
The  gentlemen  of  the  House  of  Commons  have  an  interest  equally 
strong  in  sustaining  the  part  of  that  intermediate  cause.  However 
they  may  hire  out  the  usufnjLct  of  their  voices,  they  never  will  part 
with  the/i?e  and  inheritance.  Accordingly,  those  who  have  been  of 
the  most  known  devotion  to  the  will  and  pleasure  of  a  Court,  have 
at  the  same  time  been  most  forward  in  asserting  an  high  authority 
in  the  House  of  Commons  Wlien  they  knew  who  were  to  use  thai 
authority,  and  how  it  toaa  to  be  employed,  they  thcmght  it  never 
could  be  carried  too  far.  It  must  be  always  the  wish  of  an  unoon- 
stitutional  statesman,  that  an  House  of  Commons  who  are  entirely 
dependent  upon  him,  should  have  every  right  of  the  people  depen- 
dent upon  their  pleasure.    For  it  was  disco vered  that  the  forms 

OF  A  FREE  AND  THE  ENDS  OF  AN  ARBITRARY   QOVERNMENT,  WSBK 
THINGS  KOT  ALTOOBTHEE  INCOMPATIBLE. 

**  The  power  of  the  Crown,  almost  dead  and  rotten  as  prerogative, 
has  grown  up  anew,  with  much  more  strength  and  far  less  odiam, 
under  the  name  of  influence.  An  influence  which  operates  with- 
out noise  and  violence, — which  converts  the  very  antagonist  into 
the  instrument  of  power, — which  contains  in  itself  a  perpetual 
principle  of  growth  and  renovation ;  and  which  the  distresses  and 
the  prosperity  of  the  country  equally  tend  to  augment,  was  an 
admirable  substitute  for  a  prerogative  that,  being  only  the  o&pring 
of  antiquated  prejudices,  had  moulded  in  its  original  stamina 
irresistible  principles  of  decay  and  dissolution.  The  ignorance  of 
the  {)eople  is  a  bottom  but  for  a  temporary  system;  bat  the 
interest  of  active  men  in  the  state  is  a  foundation  perpetual  and  in- 
fallible." 

Mr.  Burke,  therefore,  in  page  66,  speaking  of  the  same  Court 
party,  says : — 

"  Parliament  was  indeed  the  great  object  of  all  these  politics,  the 
end  at  which  they  aimed,  as  well  as  the  instrument  by  which  they 
were  to  opemte." 

And  pursuing  the  subject  in  page  70,  proceeds  as  follows  : — 

"  They  who  will  not  conform  their  conduct  to  the  public  good, 
and  cannot  support  it  by  the  prerogative  of  the  Crown,  have 
adopted  a  new  plan.  They  have  totally  abandoned  the  shattered 
and  old-fashioned  fortress  of  Prerogative,  and  made  a  lodgment  in 

*  Mr.  Barkers  ''Thougl^ta  on  the  Cause  of  the  PreBent  Discoatents,"  published  in 
1775. 
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the  stronghold  of  Parliament  itself.  If  they  have  any  evil  design  to 
which  there  is  no  ordinary  legal  power  commensurate,  they  bring  it 
into  Parliament.  There  the  whole  is  executed  from  the  beginning  to 
the  end;  and  the  potver  of  obtaining  their  object  absolute  ;  and  the 
safety  in  the  proceeding  perfect;  no  rules  to  confine,  nor  after- 
reckonings  to  terrify.  For  Parliament  cannot  with  any  great 
propriety  punish  others  for  things  in  which  they  themselves  have 
been  acoomplicbs.  Thus  it^  control  upon  the  executory  power  is 
lost,  because  it  is  made  to  partake  in  every  considerable  act  of 
government:  and  impeachment,  that  great  guardian  of  the  purity 
of  the  constitution,  is  in  danger  of  being  lost  even  to  the  idea  of  it/' 
"Until  this  time,  the  opinion  of  the  people,  through  the  power  of 
an  Assembly,  still  in  some  sort  popular,  led  to  the  greatest  honours 
and  emoluments  in  the  gift  of  the  Crown.  Now  the  principle  is 
reversed ;  and  the  favour  of  the  Court  is  the  only  sure  way  of 
obtaining  and  holding  those  honours  which  ought  to  be  in  the 

DISPOSAL  OF  THE  PEOPLE." 

Hr.  Burke,  in  page  icx),  observes  with  great  truth,  that  the  mis- 
chiefs he  complained  of  did  not  at  all  arise  from  the  monarchy,  but 
from  the  Parliament,  and  that  it  was  the  duty  of  the  people  to  look 
to  it  He  says,  "  The  distempers  of  monarchy  were  the  great  sub- 
jects of  apprehension  and  redress  in  the  last  century  ;  in  this,  the 
distempers  of  Parliament" 

Not  the  distempers  of  Parliament  in  this  year  or  the  last,  but  in 
(his  century,  t.e.,  its  settled  habitual  distemper.  *'  It  is  not  in 
Parliament  alone  that  the  remedy  for  parliamentary  disorders  can 
be  completed ;  and  hardly  indeed  can  it  begin  there.  Until  a 
confidence  in  Government  is  re-established,  the  people  ought  to  be 
excited  to  a  more  strict  and  detailed  attention  to  the  conduct  of 
their  representatives.  Standards  for  judging  more  systematically 
upon  their  conduct  ought  to  be  settled  in  the  meetings  of  counties 
and  corporations,  and  frequent  and  correct  lists  of  the  voters  in  all 
importajit  questions  ought  to  be  procured. 

"  By  such  means  something  may  be  done,  since  it  may  appear 
who  those  are,  that,  by  an  indiscriminate  support  of  all  administra- 
tions, have  totally  banished  all  integrity  and  confidence  out  of 
public  proceedings ;  have  confounded  the  best  men  with  the  worst ; 
and  weakened  and  dissolved,  instead  of  strengthening  and  com- 
pacting, the  general  frame  of  Government." 

I  wish  it  was  possible  to  read  the  whole  of  this  most  important 
volume — ^but  the  consequences  of  these  truths  contained  in  it  were 
all  eloquently  summed  up  by  the  author  in  his  speech  upon  the 
reform  of  the  household. 

"  But  what  I  confess  was  uppermost  with  me,  what  I  bent  the 
whole  course  of  my  mind  to,  was  the  reduction  of  that  corrupt  in- 
fluence which  is  itself  the  perennial  spring  of  all  prodigality  and 
disorder ;  which  loads  us  more  than  millions  of  debt ;  which  takes 
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away  vigour  from  our  arms,  wisdom  from  our  councils,  and  everj 
shadow  of  authority  and  credit  from  the  most  venerable  parts  of  our 
constitution." 

The  same  important  truths  were  held  out  to  the  whole  public, 
upon  a  still  later  occasion,  by  the  person  now  at  the  head  of  His 
Majesty's  councils ;  and  so  high  (as  it  appears)  in  the  confidenoe  of 
the  nation.*  H^y  not  in  the  dh^iract^  like  the  author  befcHre  yon, 
but  upon  the  Bipar  of  the  occasion,  and  in  the  teeth  of  what  had  been 
just  declared  in  the  House  of  Commons,  came  to,  and  acted  upon, 
resolutions  which  ai'e  contained  in  this  book  f — ^resolutions  pointed 
to  the  purification  of  a  Parliament  dangerously  corrupted  into  the 
very  state  described  by  Mr.  Paina  Bemember  here,  too,  that  I 
impute  no  censurable  conduct  to  Mr.  Pitt  It  was  the  most 
brilliant  passage  in  his  life,  and  I  should  have  thought  his  life  a 
better  one  if  he  had  continued  uniform  in  the  support  of  opinions 
which  it  is  said  he  has  not  changed,  and  which  certainly  have  had 
nothing  to  change  them.  But  at  all  events,  I  have  a  right  to 
make  use  of  the  authority  of  his  splendid  talents  and  high  sitaa- 
tion,  not  merely  to  protect  the  defendant,  but  the  public,  by  resisting 
the  precedent, — ^that  what  one  man  may  do  in  Englaad  with  appro- 
bation and  glory,  shall  conduct  another  man  to  a  pillory  or  a  prison. 

The  abuses  pointed  out  by  the  man  before  you  led  that  right 
honourable  gentleman  to  associate  with  many  others  of  high  rank, 
under  the  banners  of  the  Duke  of  Bichmond,  whose  name  stands  at 
the  head  of  the  list,  and  to  pass  various  public  resolutions  oon- 
cerning  the  absolute  necessity  of  purifying  the  House  of  Commons ; 
and  we  collect  the  plan  from  a  preamble  entered  in  the  book : 
'*  Whereas  the  life,  liberty,  and  property  of  every  man  is  or  may  be 
affected  by  the  law  of  the  land  in  which  he  lives,  and  every  man  is 
bound  to  pay  obedience  to  the  same. 

'*  And  whereas,  by  the  constitution  of  this  kingdom,  the  right  of 
tnakiug  laws  is  vested  in  three  estates,  of  King,  Lordis,  and  Com- 
mons, in  Parliament  assembled,  and  the  consent  of  all  the  three 
Htiid  estates,  comprehending  the  whole  community,  is  necessary  to 
make  laws  to  bind  the  whole  community.  And  whereas  the  House 
of  Commons  represents  all  the  Commons  of  the  realm,  and  the 
consent  of  the  House  of  Commons  binds  the  consent  of  all  the 
Commons  of  the  realm,  and  in  all  cases  on  which  the  legislature  is 
competent  to  decide. 

''  And  whereas  no  man  is,  or  can  be,  actually  represented  who 
hath  not  a  vote  in  the  election  of  his  representative. 

''  And  whereas  it  is  the  right  of  every  commoner  of  this  realm 
(infants,  persons  of  insane  mind,  and  criminals  incapacitated  by 
law,  only  excepted)  to  have  a  vote  in  the  election  of  the  representa- 
tive who  is  to  give  his  consent  to  the  making  of  laws  by  which  he 
is  to  be  bound. 

*  Mr.  Pitt  t  Mr.  Erakine  took  up  a  book. 
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"And  whereas  the  nnmber  of  persons  who  are  isuffered  to  vote  for 
electiDgtbe  membei's  of  the  House  of  Commons,  do  not  at  this  time 
amoont  to  one-sixth  part  of  th^  whole  commons  of  this  realm, 
whereby  far  the  greater  part  of  the  said  commons  are  deprived  of 
their  right  to  elect  their  representatives;  and  the  consent  of  the 
majority  of  the  whole  community  to  the  passing  of  laws,  is  given 
by  poBons  whom  they  have  not  delegated  for  such  purposes ;  and 
to  which  the  said  majority  have  not  in  fact  consented  by  themselves 
or  by  their  representatives. 

''And  whereas  the  state  of  election  of  members  of  the  House  of 
Commons  hath  in  process  of  time  so  grossly  deviated  from  its  simple 
and  natmral  -principle  of  representation  and  equality,  that  in  several 
]daces  the  members  are  returned  by  the  property  of  one  man ;  that 
the  smallest  boroughs  send  as  many  members  as  the  largest 
comities,  and  that  a  majority  of  the  representatives  of  the  whole 
nation  are  chosen  by  a  number  of  votes  not  exceeding  twelve 
thousand." 

These,  with  many  others  were  published,  not  as  (ibBtTact  specu- 
lative writings^  but  within  a  few  days  after  the  House  of  Commons 
bad  declared  that  no  such  rights  existed,  and  that  no  alteration  was 
necsssary  in  the  representation.  It  was  then  that  they  met  at  the 
Thatched  House  and  published  their  opinions  and  resolutions  to  the 
coQBtry  at  large.  Were  any  of  them  prosecuted  for  these  proceed- 
ings ?  Certainly  not»  for  they  were  legal  proceedings.  But  I  desire 
TOO,  aa  men  of  honour  and  truth,  to  compare  all  this  with  Mr. 
Faille's  expression  of  the  minister's  touching  Parliament  with  his 
opiate  wand,  and  let  equal  justice  be  done — that  is  all  I  ask — ^let 
all  he  puniabed,  or  none.  Do  not  let  Mr.  Paine  be  held  out  to  the 
contempt  of  the  public  upon  the  score  of  his  observations  on  Par- 
liament, while  others  are  enjoying  all  the  sweets  which  attend 
a  supposed  attachment  to  their  country,  who  have  not  only  ex- 
pressed the  same  sentiments,  but  have  reduced  their  opinions  to 
practice. 

Bat  now  every  man  is  to  be  cried  down  for  such  opinions.  I 
observed  that  my  learned  friend  significantly  raised  his  voice  in 
naming  Mr.  Home  Tooke,  as  if  to  connect  him  with  Paine,  or  Paine 
with  him.  This  is  exactly  the  same  course  of  justice  :  for,  after 
sU,  he  said  nothing  of  Mr.  Tooke.  What  could  he  have  said,  but 
that  he  was  a  man  of  great  talents,  and  a  subscriber  with  the  great 
names  I  have  read  in  proceedings  which  they  have  thought  fit  to 
desert? 

Gentlemen,  let  others  hold  their  opinions,  and  change  them  at 
their  pleasure ;  I  shall  ever  maintain  it  to  be  the  dearest  privilege 
of  the  people  of  Great  Britain  to  watch  over  everything  that  afiects 
their  happiness,  either  in  the  system  of  their  government  or  in 
the  practice,  and  that  for  this  purpose  the  press  must  be  fbeb. 
It  has  always  been  so^  and  much  evil  has  been  corrected  by  it.    If 

s 
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Government  finds  itself  annoyed  by  it,  let  it  examine  its  own  oondact, 
and  it  will  find  the  cause ;  let  it  amend  it,  and  it  will  find  remedy. 

Gentlemen,  I  am  no  friend  to  sarcasms  in  the  discussion  of  graye 
subjects,  but  you  must  take  writers  according  to  the  view  of  the 
mind  at  the  moment;  Mr.  Burke,  as  often  as  anybody,  indulges  in  itw 
Hear  his  reason,  in  his  speech  on  reform,  for  not  taking  away  the 
salaries  from  Lords  who  attend  upon  the  British  Court  "You  would," 
said  he, ''  have  the  Court  deserted  by  all  the  nobility  of  the  kingdom. 

"  Sir,  the  most  serious  mischiefs  would  follow  from  such  a  deser- 
tion. Kings  are  naturally  lovers  of  low  company ;  they  are  so  ele- 
vated above  all  the  rest  of  mankind,  that  they  must  look  upon  all 
their  subjects  as  on  a  level :  they  are  rather  apt  to  hate  than  to 
love  their  nobility  on  account  of  the  occasional  resistance  to  their 
will,  which  will  be  made  by  their  virtue,  their  petulance,  or  their 
pride.  It  must  indeed  be  admitted,  that  many  of  the  nobility  are 
as  perfectly  willing  to  act  the  part  of  flatterers,  tale-bearers,  para- 
sites, pimps,  and  buffoons,  as  any  of  the  lowest  and  vilest  of  man- 
kind can  possibly  be.  But  they  are  not  properly  qualified  for  this 
object  of  their  ambition.  The  want  of  a  regular  education,  and 
early  habits,  with  some  lurking  remains  of  their  dignity,  vnll  never 
permit  them  to  become  a  matcn  for  an  Italian  eunuch,  a  moonte- 
bank,  a  fiddler,  a  player,  or  any  regular  practitioner  of  that  tribe. 
The  Boman  emperors,  almost  from  the  beginning,  threw  them- 
selves into  such  nands ;  and  the  mischief  increased  every  day  till 
its  decline  and  its  final  ruin.  It  is,  therefore,  of  very  great  ioiport- 
ance  (provided  the  thing  is  not  overdone),  to  contrive  such  an  estab- 
lishment as  must,  almost  whether  a  prince  will  or  not,  bring  into 
daily  and  hourly  offices  about  his  person  a  great  number  of  his  first 
nobility ;  and  it  is  rather  an  useful  prejudice  that  gives  them  a 
pride  in  such  a  servitude  :  though  they  are  not  much  the  better  for 
a  Court,  a  Court  will  be  much  the  better  for  them.  I  have,  there- 
fore, not  attempted  to  reform  any  of  the  offices  of  honour  about  the 
King's  person." 

What  is  all  this  but  saying  that  a  King  is  an  animal  so  incurably 
addicted  to  low  company  as  generally  to  bring  on  by  it  the  ruin  of 
nations ;  but  nevertheless,  he  is  to  be  kept  as  a  necessary  evil,  and 
his  propensities  bridled  by  surrounding  him  with  a  parcel  of  mis- 
creants still  worse,  if  possible,  but  better  than  those  he  would  choose 
i'or  himself.  This,  therefore,  if  taken  by  itself,  would  be  a  most 
abominable  and  libellous  sarcasm  on  kings  and  nobility  ;  but  look 
at  the  whole  speech,  and  you  observe  a  great  system  of  regulation ; 
and  no  man,  I  believe,  ever  doubted  Mr.  Burke's  attachment  to 
monarchy.    To  judge,  therefore,  of  any  part  of  a  writing,  the 

WHOLE  MUST  BE  READ. 

With  this  same  view,  I  will  read  to  you  the  beginning  of  Har- 
rington's "  Oceana ; "  but  it  is  impossible  to  name  this  well-known 
author  without  exposing  to  just  contempt  and  ridicule  the  igno- 
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rant  or  profligate  misrepresentations  which  are  vomited  forth  upon 
the  pablic^  to  bear  down  every  man  as  desperately  wicked  who  in 
imy  age  or  country  has  countenanced  a  republic,  for  the  mean  pur- 
pose of  prejudging  this  tidal. 

[Mr.  Erskine  took  up  a  book,  but  laid  it  down  again  without  read- 
ing from  it,  saying  something  to  the  gentleman  who  sat  near 
him,  in  a  low  voice,  which  the  reporter  did  not  hear.] 

Is  this  the  way  to  support  the  English  constitution  ?  Are  these 
the  means  by  which  Englishmen  are  to  be  taught  to  cherish  it  ? 
I  say,  if  the  man  upon  trial  were  stained  with  blood  instead  of  ink, 
if  he  were  covered  over  with  crimes  which  human  nature  would 
start  at  the  naming  of,  the  means  employed  against  him  would  not 
be  the  less  disgraceful 

For  this  notable  purpose,  then,  Harrington,  nvoi  aixyot  a  week 
ego*  was  handed  out  to  us  as  a  low,  obscure  wretch,  involved  in 
the  murder  of  the  monarch  and  the  destruction  of  the  monarchy, 
and  as  addressing  his  despicable  works  at  the  shrine  of  an  usurper. 
Yet  this  very  Harrington,  this  low  blackguard,  was  descended  ^ou 
may  see  his  pedigree  at  the  Heralds'  Office  for  sixpence)  from  eight 
dukes,  three  marquises,  seventy  earls,  twenty-seven  viscounts,  and 
tiiirty-six  barons,  sixteen  of  whom  were  knights  of  the  Garter ;  a 
deioent  which  I  think  would  save  a  man  from  disgrace  in  any  of 
&B  circles  of  Germany.  But  what  was  he  besides  ?  A  blood- 
STADiKD  BUTFiAN?  Oh,  brutal  ignorance  of  the  history  of  the 
conntry!  He  was  the  most  affectionate  servant  of  Charles  the 
FiiBt,  from  whom  he  never  concealed  his  opinions ;  for  it  is  observed 
bj  Wood,  that  the  King  greatly  affected  his  company ;  but  when 
they  happened  to  talk  of  a  commonwealth,  he  would  scarcely  endure 
it  "  I  know  not)"  says  Toland,  *'  which  most  to  commend :  the  King, 
for  trusting  an  honest  man,  though  a  republican ;  or  Harrington, 
for  owning  his  principles  while  he  served  a  King." 

Bat  did  his  opinions  affect  his  conduct?  Let  history  again 
answer.  He  preserved  his  fidelity  to  his  unhappy  prince  to  the 
very  last,  after  all  his  fawning  courtiers  had  left  him  to  his  enraged 
subjects.  He  stayed  with  him  while  a  prisoner  in  the  Isle  of  Wight; 
came  up  by  stealth  to  follow  the  fortunes  of  his  monarch  and 
master;  even  hid  himself  in  the  boot  of  the  coach  when  he  was 
conveyed  to  Windsor ;  and,  ending  as  he  began,  fell  into  his  arms 
and  fainted  on  the  scaffold. 

After  Charles's  death,  the  "Oceana"  was  written,  and  as  if  it 
were  written  from  justice  and  affection  to  his  memory;  for  it 
breathes  the  same  noble  and  spirited  regard,  and  asserts  that  it  was 
not  Charles  that  brought  on  the  destruction  of  the  monarchy,  but 
the  feeble  and  ill-constituted  nature  of  monarchy  itself, 

*  A  pamphlet  had  been  published  just  before  putting  T.  Paine  and  Harrington  on 
the  Bame  f ooUng — as  obscure  blackguards. 
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But  the  book  was  a  flattery  to  Cromwell.  Once  more  and  finally 
let  history  decide.  The  "  Oceana  "  was  seized  by  the  Usurper  as  a 
libel,  and  the  way  it  was  recovered  is  remarkable.  I  mention  it  to 
show  that  Cromwell  was  a  wise  man  in  himself,  and  knew  on  what 
governments  must  stand  for  their  support. 

Harrington  waited  on  the  Protector's  daughter  to  beg  for  his 
book,  which  her  father  had  taken,  and  on  entering  her  apartment, 
snatched  up  her  child  and  ran  away.  On  her  following  him  with 
surprise  and  terror,  he  turned  to  her  and  said,  "  I  know  what  you 
feel  as  a  mother,  feel  then  for  me  :  your  father  has  got  mt  child  :  " 
meaning  the  "  Oceana.*'  The  "  Oceana  "  was  afterwards  restored 
On  her  petition  :  Cromwell  answering  with  the  sagacity  of  a  sound 
politician, ''  Let  him  have  his  book ;  if  my  government  is  made  to 
stand,  it  has  nothing  to  fear  from  paper  shot."  He  said  true. 
No  GOOD  government  will  ever  be  battered  by  paper  shot.  Montes- 
quieu says  that ''  In  a  free  nation,  it  matters  not  whether  individuals 
reason  well  or  ill ;  it  is  sufficient  that  they  do  reason.  Truth  arises 
from  the  collision,  and  from  hence  springs  liberty,  which  is  a  security 
from  the  effect  of  reasoning."  The  Attorney-General  has  read 
extracts  from  Mr.  Adams's  answer  to  this  book.  Let  others  write 
answers  to  it,  like  Mr.  Adstms ;  I  am  not  insisting  upon  the  infalli- 
bility of  Mr.  Paine's  doctrines ;  if  they  are  erroneous,  let  them  be 
answered,  and  truth  will  spring  from  the  collision. 

Milton  wisely  says,  that  a  disposition  in  a  nation  to  this  species 
of  controversy  is  no  proof  of  sedition  or  degeneracy,  but  quite  the 
reverse.  [I  omitted  to  cite  the  passage  with  the  others.]  In  speaking 
of  this  subject,  he  rises  into  that  ineitpressibly  sublime  style  of 
writing  wholly  peculiar  to  himself.  He  was,  indeed,  no  plagiary 
from  anything  human ;  he  looked  up  for  light  and  expression,  as 
he  himself  wonderfully  describes  it,  by  devout  prayer  to  that  great 
Being  who  is  the  source  of  all  utterance  and  knowledge ;  and  who 
sendeth  out  His  seraphim  with  the  hallowed  fire  of  His  altar  to 
touch  and  purify  the  lips  of  whom  He  pleases.  "  When  the  cheer- 
fulness of  the  people,'  says  this  mighty  poet,  "is  so  sprightly  up 
as  that  it  has  not  only  wherewith  to  guard  well  its  own  freedom 
and  safety,  but  to  spare  and  to  bestow  upon  the  solidest  and 
sublimest  points  of  controversy  and  new  invention,  it  betoketis  us 
not  degenerated  nor  drooping  to  a  fatal  decay,  but  casting  off  the 
old  and  wrinkled  skin  of  corruption,  to  outlive  these  pangs,  and  wax 
young  again,  entering  the  glorious  ways  of  truth  and  prosperous 
virtue,  destined  to  become  great  and  honourable  in  these  latter  ages. 
Methinks  I  see,  in  my  mind,  a  noble  and  puissant  nation  rousing 
herself,  like  a  strong  man  after  sleep,  and  shaking  her  invincible 
locks :  methinks  I  see  her  as  an  eagle  muing  her  mighty  youth,  and 
kindling  her  undazzled  eyes  at  the  full  mid-day  beam;  purging 
and  unsealing  her  long-abused  sight  at  the  fountain  itself  of 
heavenly  radiance ;  while  the  whole  noise  of  timorous  and  flocking 
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birds,  with  those  also  that  love  the  twilight,  flatter  abont,  amazed 
at  what  she  means,  and  in  their  envious  gabble  would  prognosticate 
a  year  of  sects  and  schisms." 

Gentlemen,  what  Milton  only  saw  in  his  mighty  imagination,  I 
see  in  fact ;  what  he  expected,  but  which  never  came  to  pass,  I  see 
DOW  folfiUing :  methinks  I  see  this  noble  aqd  puissant  nation,  not 
d^nerated  aiid  drooping  to  a  fatal  decay,  but  casting  off  the 
wrinkled  skin  of  corruption  to  put  on  again  the  vigour  of  her 
youth.  And  it  is  because  others  as  well  as  myself  see  this  that 
we  have  all  this  niH'oar  I — ^France  and  its  constitution  are  the  mere 
pretences.  It  is  because  Britons  begin  to  recollect  the  inheritance 
of'their  own  constitution,  left  them  by  their  ancestors: — it  is 
because  they  are  awakened  to  the  corruptions  which  have  fallen 
upoQ  its  most  valuable  parts,  that  forsooth  the  nation  is  in  danger 
of  being  destroyed  by  a  single  pamphlet  I  have  marked  the  course 
of  this  alarm :  it  began  with  the  renovation  of  those  exertions  for 
the  public  which  the  alarmists  themselves  had  originated  and 
deserted;  and  they  became  louder  and  louder  when  they  saw 
them  avowed  and  supported  by  my  admirable  friend  Mr.  Fox,  the 
most  eminently  honest  and  enlightened  statesman  that  history 
brings  us  acquainted  with :  a  man  whom  to  name  is  to  honour, 
but  whom  in  attempting  adequately  to  describe,  I  must  fly  to  Mr. 
Barke,  my  constant  refuge  when  eloquence  is  necessary :  a  man 
who,  to  relieve  the  sufferings  of  the  most  distant  nation,  "  put  to 
the  hazard  his  ease,  his  security,  his  interest,  his  power,  even  his 
darling  popularity,  for  the  benefit  of  a  people  whom  he  had  never 
seen."  How  much  more  then  for  the  inhabitants  of  his  native 
country ! — ^yet  this  is  the  man  who  has  been  censured  and  disavowed 
in  the  manner  we  have  lately  seen. 

Gentlemen,  I  have  but  a  few  more  words  to  trouble  you  with :  I 
take  my  leave  of  you  with  declaring,  that  all  this  freedom  which  I 
have  been  endeavouring  to  assert  is  no  more  than  the  ancient 
freedom  which  belongs  to  our  own  inbred  constitution.  I  have  not 
asked  you  to  acquit  Thomas  Paine  upon  any  new  lights,  or  upon  any 
principle  but  that  of  the  law,  which  you  are  sworn  to  ietdminister : — 
my  great  object  has  been  to  inculcate,  that  wisdom  and  policy, 
which  are  the  parents  of  the  government  of  Qreat  Britain,  forbid 
this  jealous  eye  over  her  subjects ;  and  that,  on  the  contraiy,  they 
cry  aloud  in  the  language  of  the  poet,  adverted  to  by  Lord  Chatham 
oa  the  memorable  subject  of  America,  unfortunately  wUhout  effect — 

"  Be  to  their  faults  a  little  blind, 
Be  to  their  yirtnes  very  kind. 
Let  all  their  thoaghts  be  nnconfined, 
.  And  clap  your  padlock  on  the  mind." 

Engage  the  people  by  their  affections, — convince  their  reason, — 
and  Uiey  will  be  loyal  from  the  only  principle  that  can  make  loyalty 
siocere,  vigoroas,  or  rational, — ^a  conviction  that  it  is  their  truest 
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interest,  and  that  their  government  is  for  their  good.  Constraint 
is  the  natural  parent  of  resistance,  and  a  pregnant  proof  that  reason 
is  not  on  the  side  of  those  who  use  iL  Ton  miist  all  remember 
Lncian's  pleasant  story :  Jupiter  and  a  countryman  were  walking 
together,  conversing  with  great  freedom  and  familiarity  upon  the 
subject  of  heaven  and  earth.  The  countryman  listened  with  atten- 
tion and  acquiescence,  while  Jupiter  strove  only  to  convince  him ; 
but  happening  to  hint  a  doubt,  Jupiter  turned  hastily  round 
and  threaten^  him  with  his  thunder.  "Ah,  ah!"  says  the 
countryman,  '^  now,  Jupiter,  I  know  that  you  are  wrong;  you  are 
always  wrong  when  you  appeal  to  your  thunder/' 

This  is  the  case  with  me — I  can  reason  with  the  people  of  Eng- 
land, but  I  cannot  fight  against  the  thunder  of  authority. 

Gentlemen,  this  is  my  defence  for  free  opinions.  With  regard 
to  myself,  I  am,  and  always  have  been,  obedient  and  affectionate  to 
the,  law : — to  that  rule  of  action,  as  long  as  I  exist,  I  shall  ever  gi?e 
my  voice  and  my  conduct ;  but  I  shall  ever  do  as  I  have  done  to-day, 
maintain  the  dignity  of  my  high  profession,  and  perform,  as  I  under- 
stand them,  all  its  important  duties. 

[Mr.  Attorney-Greneral  arose  immediately  to  reply  to  Mr.  Erskine, 
when  Mr.  Campbell  (the  foreman  of  the  jury)  said, — My  Lord,  I  am 
authorised  by  the  jury  to  inform  the  Attorney-Greneral  that  a 
reply  is  not  necessary  for  them,  unless  the  Attorney-Greneral  wishes 
to  make  it,  or  your  Lordship.  Mr.  Attorney-General  sat  down,  and 
the  jury  gave  in  their  verdict, — Guilty.] 


SPEECH  on  the  Prosecution  of  the  PvMiaher  of 

**  The  Age  of  Reason'* 

THE  SUBJECT. 

To  the  trial  of  Thomas  Paine  we  subjoin  Lord  Erskine's  speech  on 
the  prosecution  of  the  printer  and  publisher  of  '*  The  Age  of  Reason/' 
written  by  the  same  author.  We  print  it  in  this  place,  though  much 
oat  of  the  chronological  order,  as  it  appears  to  have  been  delivered  in 
the  year  1797,  for  two  reasons — ^first,  because,  in  preserving  arguments 
illustrating  the  principles  of  British  liberty,  we  are  desirous  not  to  be 
considered  as  in  any  manner  sanctioning  invectives  against  our  admir- 
able constitution ;  secondly,  because  we  owe  it  to  Lord  Erskine  himself, 
whose  speech  upon  the  following  prosecution  may  be  considered  as  con- 
taining his  own  opinions  and  principles;  it  appearing  to  have  been 
spoken  more  in  his  own  personal  character  than  as  an  advocate;  and 
the  result  seems  rather  to  be  against  the  full  application  of  the  argu- 
ments maintained  by  his  Lordship  in  defending  the  publication  of  '*  The 
Righta  of  Man." 

THE  SPEECH. 

GsNTLEHEN  OF  THE  JuRY, — The  charge  of  blasphemy,  which  is 
put  apon  the  record  against  the  publisher  of  this  publication,  is  not 
an  accusation  of  the  servants  of  the  Crown,  but  comes  before  you 
sanctioned  by  the  oaths  of  a  grand  jury  of  the  country.  It  stood 
for  trial  upon  a  former  day ;  but  it  happening,  as  it  frequently 
does,  without  any  imputation  upon  the  gentlemen  named  in  the 
pannel,  that  a  sufficient  number  did  not  appear  to  constitute  a  full 
special  jury,  I  thought  it  my  duty  to  withdraw  the  cause  from  trial 
till  I  could  have  the  opportunity  of  addressing  myself  to  you,  who 
were  originally  appointed  to  try  it. 

I  pursued  this  course  from  no  jealousy  of  the  common  juries 
appointed  by  the  laws  for  the  ordinary  service  of  the  Court,  since 
my  whole  life  has  been  one  continued  experience  of  their  virtues  ; 
but  because  I  thought  it  of  great  importance  that  those  who  were 
to  decide  upon  a  cause  so  very  momentous  to  the  public  should 
have  the  highest  possible  qualifications  for  the  decision ;  that  they 
should  not  only  be  men  capable  from  their  educations  of  forming 
an  enlightened  judgment,  but  that  their  situations  should  be  such 
as  to  bring  them  within  the  full  view  of  their  country  to  which, 
ia  character  and  in  estimation,  they  were  in  their  own  turns  to  be 
responsible. 
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Not  having  the  honour,  gentlemen,  to  be  sworn  for  the  King  as 
one  of  his  counsels,  it  has  fallen  much  oftener  to  mj  lot  to  defend 
indictments  for  libels  than  to  assist  in  the  prosecution  of  them ; 
but  I  feel  no  embarrassment  from  that  recollection.  I  shall  not  be 
found  to-day  to  express  a  sentiment,  or  to  utter  an  expression, 
inconsistent  with  those  invaluable  principles  for  which  I  have 
uniformly  contended  in  the  defence  of  others.  Nothing  that  I 
have  ever  said,  either  professionally  or  personally,  for  the  liberty 
of  the  press,  do  I  mean  to-day  to  contradict  or  counteract  On  the 
contrary,  I  desire  to  preface  the  very  short  discourse  I  have  to 
make  to  you,  with  reminding  you,  that  it  is  your  most  solemn  duty 
to  take  care  that  it  suffers  no  injury  in  your  hands.  A  free  and 
unlicensed  press,  in  the  just  and  legal  sense  of  the  eocpression,  has 
led  to  all  the  blessings,  both  of  religion  and  government,  which 
Q-reat  Britain  or  any  part  of  the  world  at  this  moment  enjoys,  and 
it  is  calculated  to  advance  mankind  to  still  higher  degrees  of  civili- 
sation and  happiness.  But  this  freedom,  like  every  other,  must  be 
limited  to  be  enjoyed,  and,  like  every  human  advantage,  may  be 
defeated  by  its  abuse. 

Gentlemen,  the  defendant  stands  indicted  for  having  published 
this  book,  which  I  have  only  read  from  the  obligations  of  profes- 
sional duty,  and  which  I  rose  from  the  reading  of  with  astonish- 
ment and  disgust.  Standing  here  with  all  the  privileges  belonging 
to  the  highest  counsel  for  the  Crown,  I  shall  be  entitled  to  reply 
to  any  defence  that  shall  be  made  for  the  publication.  I  shall 
wait  with  patience  till  I  hear  it. 

Indeed,  if  I  were  to  anticipate  the  defence  which  I  hear  and 
read  of,  it  would  be  defaming  by  anticipation  the  learaed  couDBel 
who  is  to  make  it ;  since,  if  I  am  to  collect  it  from  a  formal  notice 
given  to  the  prosecutors  in  the  course  of  the  proceedings,  I  have  to 
expect  that,  instead  of  a  defence  conducted  according  to  the  rules 
and  principles  of  English  law,  the  foundation  of  all  our  laws,  and 
the  sanctions  of  all  justice,  is  to  be  struck  at  and  insulted.  What 
gives  the  Court  its  jurisdiction  ?  What  but  the  oath  which  his 
Lordship,  as  well  as  yourselves,  have  sworn  up>on  the  Gospel  to 
fulfil?  Yet,  in  the  King's  court,  where  His  Majesty  is  himself 
also  sworn  to  administer  the  justice  of  England, — in  the  Kings 
court,  who  receives  his  high  authority  under  a  solemn  oath  to 
maintain  the  Christian  religion  as  it  is  promulgated  by  Grod  in 
the  Holy  Scriptures,  I  am  nevertheless  called  upon  as  counsel  for 
the  prosecution  to  ^^  produce  a  certain  hook  described  in  the  indict- 
Tnent  to  be  thb  Holt  Bible."  No  man  deserves  to  be  upon  the 
Bolls  who  has  dared,  as  an  attorney,  to  put  his  name  to  such  a 
notice.  It  is  an  insult  to  the  authority  and  dignity  of  the  court 
of  which  he  is  an  officer,  since  it  calls  in  question  the  very  founda- 
tions of  its  jurisdiction.  If  this  is  to  be  the  spirit  and  temper  of 
the  defence ;  if,  as  I  collect  from  that  array  of  books  which  are 
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spread  npon  the  benches  behind  me,  this  publication  is  to  be 
yindicated  by  an  attack  of  all  the  truths  which  the  Christian 
religion  promulgates  to  mankind,  let  it  be  remembered  that  such 
an  argument  was  neither  suggested  nor  justified  by  anything  said 
by  me  on  the  part  of  the  prosecution. 

In  this  stage  o/tJie  proceedings  I  shall  call  for  reference  to  the 
Sacred  Scriptures,  not  from  their  merits,  unbounded  as  they  are, 
bat  from  their  authority  in  a  Christian  counti7 — not  from  the 
obligations  of  conscience,  but  from  the  rules  of  law.  For  my  own 
part,  gentlemen,  I  have  been  ever  deeply  devoted  to  the  truths  of 
Ciiristianity,  and  my  firm  belief  in  the  Hoty  Gospel  is  by  no 
means  owing  to  the  prejudices  of  education  (though  I  was  re- 
ligiously educated  by  the  best  of  parents),  but  has  arisen  from  the 
fallest  and  most  continued  reflections  of  my  riper  yeara  and  under- 
standing. It  forms  at  this  moment  the  great  consolation  of  a  life 
which,  as  a  shadow,  passes  away,  and  without  it  I  should  consider 
my  long  oourse  of  health  and  prosperity  (too  long,  perhaps,  and 
loo  uminterrupted  to  be  good  for  any  man)  only  as  the  dust  which 
the  wind  scatters,  and  rather  as  a  snare  than  as  a  blessing. 

Much,  however,  as  I  wish  to  support  the  authority  of  Scripture 
from  a  reasoned  consideration  of  it,  I  shall  repress  that  subject 
for  the  present.  But  if  the  defence,  as  I  have  suspected,  shall 
bring  them  at  all  into  argument  or  question,  I  must  then  fulfil  a 
duty  which  I  owe,  not  only  to  the  Court,  as  counsel  for  the  prose- 
cution, but  to  the  public,  and  to  the  world,  to  state  what  I  feel  and 
know  concerning  the  evidences  of  that  religion  which  is  denied 
without  being  examined,  and  reviled  without  being  understood. 

I  am  well  aware  that  by  the  communications  of  a  fbeb  press 
all  the  errors  of  mankind,  from  age  to  age,  have  been  dissipated 
and  dispelled,  and  I  recollect  that  the  woiTd,  under  the  banners  of 
reformed  Christianity,  has  struggled  through  persecution  to  the 
noble  eminence  on  which  it  stands  at  this  moment,  shedding  the 
blessings  of  humanity  and  science  upon  the  nations  of  the  earth. 

It  may  be  asked,  then,  by  what  means  the  Beformation  would 
have  been  effected  if  the  books  of  the  Beformers  had  been  sup- 
pressed, and  the  errors  of  now  exploded  superstitions  had  been 
supported  by  the  terrors  of  an  unreformed  state?  or  how,  upon 
such  principles,  any  reformation,  civil  or  religious,  can  in  future  be 
effected  ?  The  solution  is  easy : — Let  us  examine  what  are  the 
genuine  principles  of  the  liberty  of  the  press,  as  they  regard 
writings  upon  general  subjects,  unconnected  with  the  personal 
reputations  of  private  men,  which  are  wholly  foreign  to  the  present 
inquiry.  They  are  full  of  simplicity,  and  are  brought  as  near  per- 
fection by  the  law  of  England  as,  perhaps,  is  attainable  by  any  of 
the  frail  institutions  of  mankind. 

Although  every  community  must  establish  supreme  authorities, 
founded  upon   fixed  principles,  and  must  give  high  i)0wer8  to 
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magistrates  to  administer  laws  for  the  preservation  of  government, 
and  for  the  security  of  those  who  are  to  be  protected  by  it ;  yet, 
as  infallibility  and  perfection  belong  neither  to  human  individuals 
nor  to  human  establishments,  it  ought  to  be  the  policy  of  all  free 
nations,  as  it  is  most  peculiarly  the  principle  of  our  own,  to  permit 
the  most  unbounded  freedom  of  discussion,  even  to  the  detection 
of  errors  in  the  constitution  of  the  very  Government  itself ;  so  as 
that  common  decorum  is  observed,  which  every  State  must  exact 
from  its  subjects,  and  which  imposes  no  restraint  upon  any  intel- 
lectual composition,  fairly,  honestly,  and  decently  addressed  to  the 
consciences  and  understandings  of  men.  Upon  this  principle,  I 
have  an  unquestionable  right — a  right  which  the  best  subjects 
have  exercised — to  examine  the  principles  and  structure  of  the 
constitution,  and  by  fair,  manly  reasoning,  to  question  the  practice 
of  its  administrators.  I  have  a  right  to  consider  and  to  point  out 
errors  in  the  one  or  in  the  other,  and  not  merely  to  reason  upon 
their  existence,  but  to  consider  the  means  of  their  reformation. 

By  such  free,  well-intentioned,  modest,  and  dignified  communi- 
cation of  sentiments  and  opinions,  all  nations  have  been  gradually 
improved,  and  milder  laws  and  purer  religions  have  been  estab- 
lished. The  same  principles  which  vindicate  civil  controversies, 
honestly  directed,  extend  their  protection  to  the  sharpest  conten- 
tions on  the  subject  of  religious  faiths.  This  rational  and  leg^ii 
course  of  improvement  wias  recognised  and  ratified  by  Lord  Kenyon 
as  the  law  of  England  in  a  late  trial  at  Guildhall,  where  he  looked 
back  with  gratitude  to  the  labours  of  the  Reformers,  as  the  foun- 
tains of  our  religious  emancipation,  and  of  the  civil  blessings  that 
followed  in  their  train.  The  English  constitution,  indeed,  does 
not  stop  short  in  the  toleration  of  religious  opinions^  but  liberally 
extends  it  to  practice.  It  permits  every  man,  evek  publicly,  to 
worship  God  according  to  his  own  conscience,  though  in  marked 
dissent  from  the  national  establishment,  so  as  he  professes  the 
general  faith,  which  is  the  sanction  of  all  our  moral  duties,  and 
the  only  pledge  of  our  submission  to  the  system  which  constitutes 
the  State. 

Is  not  this  freedom  of  controversy,  and  freedom  of  worship, 
su£Scient  for  all  the  purposes  of  human  happiness  and  improre- 
ment  ?  Can  it  be  necessary  for  either  that  the  law  should  hold 
out  indemnity  to  those  who  wholly  abjure  and  revile  the  Govern- 
ment of  their  country,  or  the  religion  on  which  it  rests  for  its 
foundation  ?  I  expect  to  hear,  in  answer  to  what  I  am  now  saying, 
much  that  will  offend  me.  My  learned  friend,  from  the  difficulties 
of  his  situation,  which  I  know  from  experience  how  to  feel  for 
very  sincerely,  may  be  driven  to  advance  propositions  which  it  may 
be  my  duty,  with  much  freedom,  to  reply  to;  and  the  law  will 
sanction  that  freedom.  But  will  not  the  ends  of  justice  be  com- 
pletely answered  by  my  exercise  of  that  right  in  terms  that  are 
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decent  and  calculated  to  expose  its  defects  ?  Or  will  my  argument 
suffer,  or  will  public  justice  be  impeded,  because  neither  private 
honour  and  justice,  nor  public  decorum,  would  endure  my  telling 
my  very  learned  friend,  because  I  diiSer  from  him  in  opinion,  that 
he  is  a  fool,  a  liar,  and  a  scoundrel,  in  the  face  of  the  Court? 
This  is  just  the  distinction  between  a  book  of  free  legal  contro- 
versy, and  the  book  which  I  am  arraigning  before  you.  Every 
man  has  a  right  to  investigate,  with  decency,  controversial  points 
of  the  Christian  religion;  but  no  man,  consistently  with  a  law 
which  only  exists  under  its  sanctions,  has  a  right  to  deny  its  very 
existence,  and  to  pour  forth  such  shocking  and  insulting  invectives 
as  the  lowest  establishments  in  the  gradations  of  civil  authority 
ought  not  to  be  subjected  to,  and  which  soon  would  be  borne  down 
by  insolence  and  disobedience  if  they  were. 

The  same  principle  pervades  the  whole  system  of  the  law,  not 
merely  in  its  abstract  theory,  but  in  its  daily  and  most  applauded 
practice.  The  intercourse  between  the  sexes,  which,  properly 
regulated,  not  only  continues,  but  humanises  and  adorns  our 
natures,  is  the  foundation  of  all  the  thousand  romances,  plays,  and 
novels  which  are  in  the  hands  of  everybody.  Some  of  them  lead 
to  the  confirmation  of  every  virtuous  principle;  others,  though 
with  the  same  profession,  address  the  imagination  in  a  manner  to 
lead  the  passions  into  dangerous  excesses.  But  though  the  law 
does  not  nicely  discriminate  the  various  shades  which  distinguish 
these  works  from  one  another,  so  as  to  suffer  many  to  pass,  through 
its  liberal  spirit,  that  upon  principle  ought  to  be  suppressed,  would 
it,  or  does  it  tolerate,  or  does  any  decent  man  contend  that  it  ought 
to  pass  by  unpunished,  libels  of  the  most  shameless  obscenity 
manifestly  pointed  to  debauch  innocence,  and  to  blast  and  poison 
the  morals  of  the  rising  generation  ?  This  is  only  another  illustra- 
tion to  demonstrate  the  obvious  distinction  between  the  work  of  an 
author  who  fairly  exercises  the  powers  of  his  mind  in  investigating 
the  religion  or  government  of  any  country,  and  him  who  attacks 
the  rational  existence  of  every  religion  or  government,  and  brands 
with  absurdity  and  folly  the  State  which  sanctions,  and  the  obedient 
tools  who  cherish,  the  delusion.  But  this  publication  appears  to 
me  to  be  as  cruel  and  mischievous  in  its  effects  as  it  is  manifestly 
illegal  in  its  principles,  because  it  strikes  at  the  best,  sometimes, 
alas  I  the  only,  refuge  and  consolation  amidst  the  distresses  and 
afflictions  of  the  world.  The  poor  and  humble,  whom  it  affects  to 
pity,  may  be  stabbed  to  the  heart  by  it.  They  have  more  occasion 
for  firm  hopes  beyond  the  grave  than  the  rich  and  prosperous,  who 
have  other  comforts  to  render  life  delightful.  I  can  conceive  a 
distressed  but  virtuous  man,  surrounded  by  his  children,  looking 
np  to  him  for  bread  when  he  has  none  to  give  them,  sinking 
nnder  the  last  day's  labour,  and  unequal  to  the  next,  yet  still, 
mpported  by  confidence  in  the  hour  when  all  tears  shall  be  wiped 
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from  the  eyes  of  affliction,  bearing  the  burden  laid  upon  him  by  a 
myBterious  Providence  which  he  adores,  and  anticipating  with 
•exultation  the  revealed  promises  of  his  Creator,  when  he  shall  be 
greater  than  the  greatest,  and  happier  than  the  happiest  of  man- 
kind. Wliat  a  change  in  such  a  mind  might  be  wrought  by  such 
A  merciless  publication!  Gentlemen,  whether  these  remarks  are 
the  overcharged  declamations  of  an  accusing  counsel,  or  the  just 
reflections  of  a  man  anxious  for  the  public  happiness,  which  is 
best  secured  by  tlie  morals  of  a  nation,  will  be  soon  settled  by  an 
appeal  to  the  passages  in  the  work  that  are  selected  by  the  indict- 
ment for  your  consideration  and  judgment.  You  are  at  liberty  U) 
connect  them  with  every  context  and  sequel,  and  to  bestow  upon 
them  the  mildest  interpretation. 

{Here  Mr.  Erskine  read  and  commented  upon  several  of  the  selected 
passages,  and  then  proceeded  as  follows] : — 

Gentlemen,  it  would  be  useless  and  disgusting  to  enumei*ate  the 
other  passages  within  the  scope  of  the  indictment  How  any  man 
oan  rationally  vindicate  the  {Publication  of  such  a  book,  in  a  country 
where  the  Christian  religion  is  the  very  foundation  of  the  law  of 
the  land,  I  am  totally  at  a  loss  to  conceive,  and  have  no  ideas  for 
the  discussion  of<  How  is  a  tribunal,  whose  whole  jurisdiction  is 
founded  upon  the  solemn  belief  and  practice  of  what  is  here  d^iied 
as  falsehood,  and  reprobated  as  impiety,  to  deal  with  such  an  ano- 
malous defence?  Upon  what  principle  is  it  even  offered  to  the 
Court,  whose  authority  is  contemned  and  mocked  at  ?  If  the  re* 
ligion  proposed  to  be  called  in  question  is  not  previously  adopted 
in  belief,  and  solemnly  acted  upon,  what  authority  has  the  Court 
to  pass  any  judgment  at  all  of  acquittal  or  condemnation  ?  Why 
am  I  now,  or  upon  any  other  occasion,  to  submit  to  his  Lordship's 
authority  ?  Why  am  I  now^  or  at  any  time,  to  address  twelve  of 
my  equals,  as  I  am  now  addressing  you,  with  revei*ence  and  sab- 
mission?  Under  what  sanction  are  the  witnesses  to  give  their 
evidence,  without  which  there  can  be  no  trial  ?  Under  what  obli- 
gations, can  I  call  upon  you,  the  jury  representing  your  country,  to 
administer  justice?      Surely  upon  no  other  than  that  you   are 

8W0RN  TO  ADMINISTER  IT  UNDER  THE  OATHS  YOU  HAVE  TAKEN.      The 

whole  judicial  fabric,  from  the  King's  sovereign  authority  to  the 
lowest  office  of  magistracy,  has  no  other  foundation.  The  whole  is 
built,  both  in  form  and  substance,  u{)on  the  same  oath  of  every 
one  of  its  ministers  to  do  justice,  as  God  shall  help  them  here- 
after. What  God?  and  what  hereafter?  That  God,  un- 
doubtedly, who  has  commanded  kings  to  rule,  and  judges  to  decree 
justice ;  who  hath  said  to  witnesses,  not  only  by  the  voice  of  nature, 
but  in  revealed  commandments — ^thou  shalt  not  bear  false 
TESTIMONY  AGAINST  THT  NEIGHBOUR ;  and  who  has  enforced  obedi- 
ence to  them  by  the  revelation  of  the  unutterable  blessings  which 
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shall  attend  their  observance,  and  the  awful  punishments  which 
shall  await  upon  their  transgressions. 

But  it  seems  this  is  an  age  of  reason,  and  the  time  and  the 
person  are  at  last  arrived  that  are  to  dissipate  the  errors  which 
have  overspread  the  past  generations  of  ignorance.  The  believers 
in  Christianity  are  many,  but  it  belongs  to  the  few  that  are  wise  to 
correct  their  credulity.  Belief  is  an  act  of  reason,  and  superior 
reason  may  therefore  dictate  to  the  weak.  In  running  the  mind 
aloDg  the  long  list  of  sincere  and  devout  Christians,  I  cannot  help 
lamenting  that  Newton  had  not  lived  to  this  day  to  have  had  his 
shallowness  filled  up  with  this  new  flood  of  light.  But  the  subject 
is  too  awful  for  irony.  I  will  speak  plainly  and  directly.  Newton 
was  a  Ohristian  I  Newton,  whose  mind  burst  forth  from  the  fetters 
fastened  by  nature  upon  our  finite  conceptions — Newton,  who^e 
science  was  truth,  and  the  foundation  of  whose  knowledge  of  it 
was  philosophy — not  those  visionary  and  arrogant  presumptions 
which  too  often  usurp  its  name,  but  philosophy  resting  upon  the 
basis  of  mathematics,  which,  like  figures,  cannot  lie — Newton,  who 
carried  the  line  and  rule  to  the  uttermost  barriers  of  creation,  and, 
explored  the  principles  by  which  all  created  matter  exists  and  is 
held  together.  But  this  extraordinary  man,  in  the  mighty  reach 
of  his  mind,  overlooked,  perhaps,  the  errors  which  a  minuter  in- 
vestigation of  the  created  things  on  this  earth  might  have  taught 
him.  What  shall  then  be  said  of  the  gieat  Mr.  Boyle,  who  looked 
ioto  the  organic  structure  of  all  matter,  even  to  the  inanimate  sub- 
stances which  the  foot  treads  upon  ?  Such  a  man  may  be  supposed 
to  have  been  equally  qualified  with  Mr.  Paine  to  look  up  through 
nature  to  nature's  God.  Yet  the  result  of  all  his  contemplations 
was  the  most  confirmed  and  devout  belief  in  all  which  the  other 
holds  in  contempt  as  despicable  and  drivelling  superstition.  But 
this  error  naight,  perhaps,  arise  from  a  want  of  due  attention  to  the 
foundations  of  human  judgment,  and  the  structure  of  that  under- 
standing which  God  has  given  us  for  the  investigation  of  truth. 
Let  that  question  be  answered  by  Mr.  Locke,  who,  to  the  highest 
pitch  of  devotion  and  adoration,  was  a  Christian — Mr.  Locke,  whose 
oflBce  was  to  detect  the  errors  of  thinking,  by  going  up  to  the  very 
fonntains  of  thought;  and  to  direct  into  the  proper  tract  of  reason- 
ing the  devious  mind  of  man,  by  showing  him  its  whole  process, 
from  the  first  perceptions  of  sense  to  the  last  conclusions  of  ratioci- 
nation— ^putting  a  rein  upon  false  opinion,  by  practical  rules  for 
the  conduct  of  human  judgment  '  ' 

But  these  men,  it  may  be  said^  were  only  deep  thinkers,  and  lived 
in  their  closets,  unaccustomed  to  the  traffic  of  tne  world,  and  to  the 
laws  which  practically  regulate  mankind.'  'Gentlemen,  in  the 
place  where  we  now  sit  to  administer  the  justice  of  this  great  country 
the  never-to-be-forgotten  Sir  Matthew  Hale  presided,  whose  faith 
in  Ohristianity  is  an  exalted  commentary  upon  its  truth  and  reason. 
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and  whose  life  was  a  f!;]oriou8  example  of  its  fruits;  whose  justice, 
drawn  from  the  pure  fountain  of  the  Christian  dispensation,  will 
be,  in  all  ages,  a  subject  of  the  highest  reverence  and  admiration. 
But  it  is  said  by  the  author  that  the  Christian  fable  is  but  the  tale 
of  the  more  ancient  superstitions  of  the  world,  and  may  be  easily 
detected  by  a  proper  understanding  of  the  mythologies  of  the 
heathens.  Did  Milton  understand  those  mythologies  ?  Was  he 
less  versed  than  Mr.  Paine  in  the  superstitions  of  the  world  ?  ^o ; 
they  were  the  subject  of  his  immortal  song ;  and  though  shut  out 
from  all  recurrence  to  them,  he  poured  them  forth  from  the  stores 
of  a  memory  rich  with  all  that  man  ever  knew,  and  laid  them  in 
their  order  as  the  illustration  of  real  and  exalted  faith,  the  unques- 
tionable source  of  that  fervid  genius  which  has  cast  a  kind  of  shade 
upon  all  the  other  works  of  man — 

**  He  passed  the  bounds  of  flaming  space, 
Where  angels  tremble  while  they  gSM — 
He  saw, — till  blasted  with  excess  of  light, 
He  closed  his  eyes  in  endless  night." 

But  it  was  the  light  of  the  body  only  that  was  extinguished: 
"  The  CELESTIAL  LIGHT  shouc  iuward,  and  enabled  him  to  justify 
the  ways  of  God  to  man.''  The  result  of  his  thinking  was  never- 
theless not  quite  the  same  as  the  author's  before  us.  The  mys- 
terious incarnation  of  our  blessed  Saviour  (which  this  work 
blasphemes  in  words  so  wholly  unfit  for  the  mouth  of  a  Christian, 
or  for  the  ear  of  a  court  of  justice,  that  I  dare  not,  and  will  not, 
give  them  utterance)  Milton  made  the  grand  conclusion  of  h\B 
"  Paradise  Lost/'  the  rest  from  his  finished  labours,  and  the  ultimate 
hope,  expectation,  and  glory  of  the  world. 

''  A  Yiigin  is  His  Mother,  but  His  Sire, 
The  power  of  the  Most  High  :— He  shall  ascend 
The  throne  hereditary,  and  bound  His  reign 
With  earth's  wide  bounds,  His  glory  with  the  heavens." 

The  immortal  poet,  having  thus  put  into  the  mouth  of  the  angel 
the  prophecy  of  man's  redemption,  follows  it  with  that  solemn  and 
beautiful  admonition,  addressed  in  the  poem  to  our  great  first 
parent,  but  intended  as  an  address  to  his  posterity  through  all 
generations : — 

"  This  having  learned,  thou  hast  attained  the  sum 
Of  wisdom  ;  hope  no  higher,  though  all  the  stars 
Thou  knew'st  by  name,  and  all  th'  ethereal  pow'rs. 
All  secrets  of  the  deep,  all  Nature's  works. 
Or  works  of  God  in  heaven,  air,  earth,  or  sea, 
And  all  the  riches  of  this  world  enjoy 'st, 
And  aU  the  rule,  one  empire  ;  only  add 
Deeds  to  thy  knowledge  answerable,  add  faith, 
Add  virtue,  patience,  temperance,  add  love, 
By  name  to  cgme  called  Charity,  the  soul 
Of  all  the  rest :  then  wilt  thou  not  be  loth 
To  leave  this  paradise,  but  shalt  possess 
A  paradise  within  thee^  happier  far." 
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Thus  jou  find  all  that  is  great,  or  wise,  or  splendid,  or  illus- 
trious,  amongst  created  beings — ^all  the  minds  gifted  beyond  ordi- 
nary nature,  if  not  inspired  by  its  universal  Author  for  the 
advancement  and  dignity  of  the  world,  though  divided  by  distant 
ages,  and  by  clashing  opinions,  yet  joining  as  it  were  in  one 
sublime  chorus  to  celebrate  the  truths  of  Christianity,  and  laying 
upon  its  holy  altars  the  never-fading  offerings  of  their  immortal 
wisdom. 

Against  all  this  concurring  testimony,  we  find  suddenly,  from 
the  author  of  this  book,  that  the  Bible  teaches  nothing  but  "  lies, 
OBSCKNITY,  CBUSLTY,  and  INJUSTICE."  Had  he  ever  read  our 
Saviour's  sermon  on  the  mount,  in  which  the  great  principles  of 
our  faith  and  duty  are  summed  np  ?  Let  us  all  but  read  and 
practise  it ;  and  lies,  obscenity,  cruelty,  and  injustice,  and  all  human 
wickedness,  will  be  banished  from  the  world ! 

Gentlemen,  there  is  but  one  consideration  more,  which  I  cannot 
possibly  omit,  because  I  confess  it  affects  me  very  deeply.  The 
author  of  this  book  has  written  largely  on  public  liberty  and  gov- 
ernment ;  and  this  last  performance,  which  I  am  now  prosecuting, 
has,  on  that  account,  been  more  widely  circulated,  and  principally 
amoDg  those  who  attached  themselves  from  principle  to  his  former 
works.  This  circumstance  renders  a  public  attack  wpon  aU  re- 
vealed religion  from  stick  a  loriter  infinitely  more  dangerous.  The 
religious  and  moral  sense  of  the  people  of  Great  Britain  is  the  great 
anchor  which  alone  can  hold  the  vessel  of  the  State  amidst  the 
storms  which  agitate  the  world ;  and  if  the  mass  of  the  people  were 
debauched  from  the  principles  of  religion — the  true  basis  of  that 
humanity,  charity,  and  benevolence  which  have  been  so  long  the 
national  characteristic,  instead  of  mixing  myself,  as  I  sometimes 
have  done,  in  political  reformations,  I  would  retire  to  the  utmost 
comers  of  the  earth  to  avoid  their  agitation,  and  would  bear  not 
only  the  imperfections  and  abuses  complained  of  in  our  own  wise 
establishment,  but  even  the  worst  government  that  ever  existed  in 
the  world,  rather  than  go  to  the  work  of  reformation  with  a  multi- 
tude set  free  from  all  the  charities  of  Christianity,  who  had  no 
other  sense  of  God's  existeuce  than  was  to  be  collected  from  Mr. 
Paiae's  observation  of  nature,  which  the  mass  of  mankind  have  no 
leisure  to  contemplate,  which  promises  no  future  rewards  to  ani- 
mate the  good  in  the  glorious  pursuit  of  human  happiness,  nor 
punishments  to  deter  the  wicked  from  destroying  it  even  in  its 
birth.  The  people  of  England  are  a  religious  people,  and,  with 
the  blessing  of  God,  so  far  as  it  is  in  my  power,  I  will  lend  my  aid 
to  keep  them  so. 

I  have  no  objections  to  the  most  extended  and  free  discussions 
upon  doctrinal  points  of  the  Christian  religion;  and  though  the  law 
of  England  does  not  permit  it,  I  do  not  dread  the  reasonings  of 
deists  against  the  existeuce  of  Christianity  itself,  because,  as  was 
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said  by  its  divine  Author,  if  it  be  of  Gk>d,  it  will  stand.  An  intel- 
lectual book,  however  erroneous,  addressed  to  the  intellectual  world 
upon  so  profound  and  complicated  a  subject,  can  never  work  the 
mischief  which  this  indictment  is  calculated  to  repress.  Such  works 
will  only  incite  the  minds  of  men  enlightened  by  study  to  a  deeper 
investigation  of  a  subject  well  worthy  of  their  deepest  and  continued 
contemplation.  The  powers  of  the  mind  are  given  for  human  im- 
provement in  the  progress  of  human  existence.  The  changes  pro- 
duced by  such  reciprocations  of  lights  and  intelligences  are  certain 
in  their  progressions,  and  make  their  way  imperceptibly  by  the 
final  and  irresistible  power  ol  truth.  If  Christianity  be  founded 
in  falsehood,  let  us  become  deiats  in  this  manner,  and  I  am  con- 
tented. But  this  book  has  no  such  object,  and  no  such  capacity ; 
it  presents  no  arguments  to  the  wise  and  enlightened.  On  the 
contrary,  it  treats  the  faith  and  opinions  of  the  wisest  with  the  most 
shocking  contempt,  and  stirs  up  men  without  the  advantages  of 
learning  or  sober  thinking  to  a  total  disbelief  of  everything  hitherto 
held  sacred ;  and  consequently,  to  a  rejection  of  all  the  laws  and 
ordinances  of  the  State,  which  stand  only  upon  the  assumption  of 
their  truth. 

Gentlemen,  I  cannot  conclude  without  expressing  the  deepest 
regret  at  all  attacks  upon  the  Christian  religion  by  authors  who 
profess  to  promote  the  civil  liberties  of  the  world.  For  under  what 
other  auspices  than  Christianity  have  the  lost  and  subverted  liber- 
ties of  mankind  in  former  ages  been  re-asserted  ?  By  what  zeal 
but  the  warm  zeal  of  devout  Christians  have  English  liberties  been 
redeemed  and  consecrated  ?  Under  what  other  sanctions,  even  in 
our  own  days,  have  liberty  and  happiness  been  spreading  to  the 
uttermost  comers  of  the  earth  ?  What  work  of  civilisation,  what 
commonwealth  of  greatness,  has  this  bald  religion  of  nature  ever 
established  ?  We  see,  on  the  contrary,  the  nations  that  have  no 
other  light  than  that  of  nature  to  direct  them  sunk  in  barbarism 
or  slaves  to  arbitrary  governments ;  whilst,  under  the  Christian 
dispensation,  the  great  career  of  the  world  has  been  slowly  but 
clearly  advancing — lighter  at  every  step — from  the  encouraging 
prophecies  of  the  gospel,  and  leading,  I  trust  in  the  end,  to  uni- 
versal and  eternal  happiness.  Each  generation  of  mankind  can  see 
but  a  few  revolving  links  of  this  mighty  and  mysterious  chain; 
but  by  doing  our  several  duties  in  our  allotted  stations,  we  are  sure 
that  we  are  fulfilling  the  purposes  of  our  existence.  You,  I  trust, 
will  fulfil  YOUBS  this  day. 


SPEECH  in  defence  of  John  Frost,  an  attorney  of  the  Court  of 
King's  Bench,  who  was  tried  "before  Lord  Kenyon  and  a  special 
jury,  in  Hilary  Term,  1793,  for  seditious  words, 

GiENTLEMEN  OP  THE  JuBY, — ^I  rfse  to  address  you  under  circum- 
stancee  so  peculiar,  that  I  consider  myself  entitled,  not  only  for  the 
defendant  arraigned  before  you,  but  personally  for  myself,  to  the 
utmost  indul^nce  of  the  Court.  I  came  down  this  morning  with 
no  other  notice  of  the  duty  cast  upon  me  in  this  cause,  nor  any 
other  direction  for  the  premeditation  necessary  to  its  performance, 
than  that  which  I  have  ever  considered  to  be  the  safest  and  the 
liest,  namely,  the  records  of  the  Court,  as  they  are  entered  here 
for  trial,  where,  for  the  ends  of  justice,  the  charge  must  always 
appear  with  the  most  accurate  precision,  that  the  accused  may  know 
what  crime  be  is  called  upon  to  answer,  and  his  counsel  how  he 
may  defend  him.  Finding,  therefore,  upon  the  record  whieh 
nrraigns  the  defendant,  a  simple,  unqualified  charge  of  seditious 
words,  unconnected  and  uncomplicated  with  any  extrinsic  events, 
I  little  imagined  that  the  conduct  of  my  client  was  to  receive  its 
colour  and  construction  from  the  present  state  of  France,  or  rather 
of  all  Europe,  as  affecting  the  condition  of  England.  I  little 
»lreamed  that  the  6th  day  of  November  (which,  reading  the  indict- 
ment, I  had  a  right  to  consider  like  any  other  day  in  the  calendar) 
\ras  to  turn  out  an  epoch  in  this  country  (for  so  it  is  styled  in  the 
argument),  and  that^  instead  of  having  to  deal  with  idle,  thought- 
less words,  uttered  over  wine,  through  the  passage  of  a  coffee- 
honse,  with  whatever  a^  any  time  might  belong  to  them,  I  was  to 
meet  a  charge  of  which  I  had  no  notice  or  conception,  and  to  find 
the  loose  dialogue,  which,  even  upon  the  face  of  the  record  itself,  ex- 
hibits nothing  more  than  a  casual,  sudden  conversation,  exalted  to  an 
accusation  of  the  most  premeditated,  serious,  and  alarming  nature, 
verging  upon  high  treason  itself,  by  its  connexion  with  the  most 
hostile  purposes  to  the  State,  and  assuming  a  shape  still  more  in- 
teresting from  its  dangerous  connexion  with  certain  mysterious  con- 
spiracies, which,  in  confederacy  with  Fi-ench  republicans,  threaten, 
U  seems^  the  constitution  of  our  once  happy  country. 
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Gentlemen,  I  confess  myself  much  unprepared  for  a  discassion 
of  this  nature,  and  a  little  disconcerted  at  being  so ;  for  though  (as 
I  have  said)  I  had  no  notice  from  the  record  that  the  politics  of 
Europe  were  to  be  the  subject  of  discourse,  yet  experience  ought  to 
have  taught  me  to  expect  it ;  for  what  act  of  Government  has  for  a 
long  time  past  been  carried  on  by  any  other  means  ? — when  or 
tohere  has  been  the  debate,  or  what  has  been  the  object  of  autho- 
rity, in  which  the  affairs  of  France  have  not  taken  the  lead  ?  The 
affairs  of  France  have,  indeed,  become  the  common  stalking-horse  for 
all  State  piir^ioses.  I  know  the  honour  of  my  learned  friend  too  well 
to  impute  to  him  the  introduction  of  them  for  any  improper  or  dis- 
honourable purpose.  I  am  sure  he  connects  them  in  his  own  mind 
with  the  subject,  and  thinks  them  legally  before  you.  I  am  bound 
to  think  so,  because  the  general  tenor  of  his  address  to  you  has 
been  manly  and  candid.  But  I  assert,  that  neither  the  actual  con- 
dition of  France,  nor  the  supposed  condition  of  this  country,  are,  or 
can  be,  in  any  shape  before  you ;  and  that  upon  the  trial  of  this 
indictment,  supported  only  by  the  evidence  you  have  heard,  the 
words  must  be  judged  of  as  if  spoken  by  any  man  or  woman  in  the 
kingdom,  at  any  time  from  the  Normau  Conquest  to  the  moment  I 
tun  addressing  you. 

I  admit,  indeed,  that  the  particular  time  in  which  words  are 
spoken,  or  acts  committed,  may  most  essentially  alter  their  quality 
aiud  construction,  and  give  to  expressions,  or  conduct,  which  in  an- 
other season  might  have  been  innocent,  or  at  least  indifferent^  the 
highest  and  most  enormous  guilt;  but  for  that  very  reason,  the 
Kupposed  particularity  of  the  present  times,  as  applicable  to  the 
matter  before  you,  is  absolutely  shut  out  from  your  consideration 
— ^shut  out  upon  the  plainest  and  most  obvious  principle  of  justice 
and  law,  because,  wherever  time  or  occasion  mix  with  an  act,  affect 
its  quality,,  and  constitute  or  enhance  its  criminality,  they  then 
become  an  essential  part  of  the  misdemeanour  itself,  and  must  con- 
sequently be  charged  as  such  upon  the  record.  I  plainly  discover 
I  have  his  Lordship's  assent  to  this  proposition.  If,  therefore,  the 
Crown  had  considered  this  cause  originally  in  the  serious  light 
which  it  considers  it  to-day,  it  has  wholly  mistaken  its  course.  If 
it  had  considered  the  Government  of  France  as  actively  engaged  in 
the  encouragement  of  disaffection  to  the  monarchy  of  England,  and 
that  her  newly-erected  republic  was  set  up  by  her  as  the  great 
type  for  imitation  and  example  here ;  if  it  had  considered  that 
numbers,  and  even  classes  of  our  countrymen,  were  ripe  for  disaf- 
fection, if  not  for  rebellion,  and  that  the  defendant,  as  an  emissary 
of  France,  had  spoken  the  words  with  the  premeditated  design  of 
undermining  our  Gk)vernment,  this  situation  of  things  might  and 
ought  to  have  been  put  asfojcta  upon  the  record,  and  as  facts  esttib- 
lished  by  evidence,  instead  of  resting,  as  they  do  to-day,  upon  asser- 
tion.   By  such  a  course,  the  ciime  indeed  would  have  become  of 
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tlie  magnitade  represented  ;  but  on  the  other  band,  as  the  convic- 
tion could  only  have  followed  from  the  proof,  (hj&  de/endcmt,  upon 
the  evidence  0/ to-day,  must  have  an  hour  ago  been  ojcquiMed,  since 
not  a  syllable  has  been  proved  of  any  emissaries  from  France  to 
debauch  our  monarchical  principles;  not  even  an  insinuation  in 
evidence  thai,  if  there  were  any  such^  the  defendant  tvaa  one  of 
them  ;  not  a  syllable  of  proof,  either  directly  or  indirectly,  that  the 
condition  of  the  country,  when  the  words  were  uttered,  differed 
from  its  ordinary  condition  in  times  of  prosperity  and  peace.  It  is 
therefore  a  new  and  most  compendious  mode  of  justice  that  the 
facts  which  wholly  constitute,  or  at  all  events  lift  up  the  dignity 
and  danger  of  the  offence,  should  not  be  charged  upon  record, 
because  they  could  not  be  proved^  but  are  to  be  taken  for  granted 
in  the  argument,  so  as  to  produce  the  same  effect  upon  the  trial, 
and  in  the  punishment,  as  if  they  had  been  actually  charged,  and 
completely  established.  If  the  affairs  of  France,  as  they  are  sup- 
posed to  affect  this  country,  had  been  introduced  without  a  warrant 
from  the  charge  or  the  evidence,  I  should  have  been  wholly  silent 
concerning  them ;  but  as  they  have  been  already  mixed  with  the 
subject  in  a  manner  so  eloquent  and  affecting,  as  too  probably  to 
have  made  a  strong  impression,  it  becomes  my  duty  to  endeavour 
at  least  to  remove  it. 

The  late  revolutions  in  France  have  been  represented  to  you  as 
mi  only  ruinous  to  their  authors,  and  to  the  inhabitants  of  that 
country,  but  as  likely  to  shake  and  disturb  the  principles  of  this 
Hod  all  other  Governments ;  you  have  been  told  that  though  the 
English  people  are  generally  well  affected  to  their  government — 
nijiety-nine  out  of  one  hundred,  upon  Mr.  Attomey-Gtenerars  own 
titatement — ^yet  that  wicked  and  designing  men  have  long  been 
labouring  to  overturn  it,  and  that  nothing  short  of  the  wise  and 
spirited  e:xertions  of  the  present  Government  (of  which  this  prose- 
cution is,  it  seems,  one  of  the  instances),  have  hitherto  averted,  or 
can  continue  to  avert,  the  dangerous  contagion  which  misrule  and 
anarchy  are  spreading  over  the  world ;  that  bodies  of  Englishmen, 
forgetting  their  duty  to  their  own  country  and  its  constitution, 
have  congratulated  the  Convention  of  France  upon  the  formation 
of  their  monstrous  Government ;  and  that  the  conduct  of  the 
defendant  must  be  considered  as  a  part  of  a  deep-laid  system  of 
disaffection  which  threatened  the  establishments  of  this  king- 
dom. 

Grentlemen,  this  state  of  things  having  no  support  whatever  from 
any  evidence  before  you,  and  resting  only  upon  opinion,  I  have  an 
equal  right  to  mine,  having  the  same  means  of  observation  with 
other  people  of  what  passes  in  the  world ;  and  as  I  have  a  very 
clear  one  upon  this  subject,  I  will  give  it  you  in  a  few  words. 

I  am  of  opinion,  then,  that  there  is  not  the  smallest  foundation 
for  the  alarm  which  has  been  so  industriously  propagated  ;  in  which 
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I  am  80  &r  from  being  singular,  that  I  verily  believe  the  authors 
of  it  are  themselves  privately  of  the  same  way  of  thinking ;  but  it 
was  convenient  for  certain  perwna,  who  had  changed  their  prin- 
ciples, to  find  some  plausible  pretext  for  changing  them ;  it  was 
convenient  for  those  who,  when  out  of  power,  had  endeavoured  to 
lead  the  public  mind  to  the  necessity  of  reforming  the  corruptions 
of  our  own  Government,  to  find  any  reasons  for  their  continuance 
and  confirmation,  when  they  operated  as  engines  to  support  them- 
selves in  the  exercise  of  powers  which  were  only  odious  when  m 
other  hands.  For  this  honourable  purpose,  the  sober,  reflecting, 
and  temperate  character  of  the  English  nation  was  to  be  represented 
iis  fermenting  into  sedition,  and  into  an  insane  contempt  for  the 
revered  institutions  of  their  ancestors ;  for  this  honourable  purpose 
the  wisest  men,  the  most  eminent  for  virtue,  the  most  splendid  \\\ 
talents,  the  most  independent  for  rank  and  property  in  the  country, 
were,  for  no  other  crime  than  their  perseverance  in  those  senti- 
ments which  certain  persona  had  originated  and  abandoned,  to  be 
given  up  to  the  licentious  pens  and  tongues  of  hired  defamation, 
to  be  stabbed  in  the  dark  by  anonymous  accusation,  and  to  be  held 
out  to  England,  and  to  the  whole  world,  afi  conspiring  under  the 
auspices  of  cut-throats  to  overturn  everything  sacred  in  religion, 
and  venerable  in  the  ancient  government  of  our  country.  Certain 
it  is  that  the  whole  system  of  government,  of  which  the  busine$«s 
we  ai*e  now  engaged  in  is  no  mean  specimen,  came  upon  the  public 
with  the  suddenness  of  a  clap  of  thunder,  without  one  act  to  give 
it  foundation,  from  the  very  moment  that  notice  ivas  given  of  a 
motion  in  Parliament  to  reform  the  representation  of  the  people. 
Long,  long  before  that  time, ''  The  Bights  of  Man"  and  other  books, 
though  not  complained  of,  had  been  written ;  equally  long  before 
it,  the  addresses  to  the  French  Government,  which  have  created 
such  a  panic,  had  existed  ;  but  as  there  is  a  give-and-take  in  this 
world,  they  passed  unregarded.  Leave  but  the  practical  corrup- 
tions, and  they  are  contented  to  wink  at  the  specuUUions  of  theo- 
rists, and  the  compliments  of  public-spirited  civility ;  but  the 
moment  the  national  attention  was  awakened  to  look  to  things  in 
practice,  and  to  seek  to  reform  corruptions  at  home,  from  that 
moment,  as  at  the  ringing  of  a  bell,  the  whole  hive  began  to  swarm, 
and  every  man  in  his  turn  has  been  stung. 

This,  gentlemen,  is  the  real  state  of  the  case  ;  and  I  am  so  far 
from  pushing  the  observation  beyond  its  l)earing  for  the  defence  of 
a  client,  that  I  am  ready  to  admit  Mr.  Frost,  in  his  conduct,  has 
not  been  wholly  invulnerable,  and  that  in  some  measure  he  has 
brought  this  prosecution  upon  himself 

(Gentlemen,  Mr.  Frost  must  forgive  me  if  I  take  the  liberty  to 
say  that,  with  the  best  intentions  in  the  world,  be  formerly  pushed 
his  observations  and  conduct  respecting  Government  further  than 
many  would  be  disposed  to  follow  him.    I  cannot  disguise  or  con- 


'SPEECH  FOR  JOHN  FROST.  293 

ceal  from  you  that  I  find  his  name  in  this  green  book  *  as  asso- 
ciated with  Mr.  Pitt  and  the  Duke  of  Richmond  at  the  Thatched 
House  Tavern,  in  St.  James's  Street ;  that  I  find  him  also  the  cor- 
respondent of  the  former,  and  that  I  discover  in  their  pubh'cations 
on  the  structure  and  conduct  of  the  House  of  Commons  expressions 
which,  however  merited,  and  in  my  opinion  commendable,  would 
now  be  considered  not  merely  as  intemperate  and  unguarded,  but 
as  highly  criminaLf 

*  Mr.  Enkine  read  the  following  minutes  from  Mr.  Pitt's  handwriting : — 

"Thatched  Houbx  TAvaair,  May  18,  1782. 

''At  a  numerons  and  respectable  meeting  of  members  of  Parliament  friendly  to  a 
eonstitotional  reformation,  and  of  members  of  several  committees  of  counties  and 
cities,  the  Duke  of  Bicbmond,  Lord  Surrey,  Lord  Mabon,  the  Lord  Mayor,  Hon. 
William  Pitt,  Sir  Watkin  Lewes,  Rev.  Mr.  Wyvil,  Mr.  Falconer,  Mr.  Redman,  Mr. 
Withers,  Mr.  Bodely,  Mr.  Yardy,  Mr.  Sheridan,  Mr.  Alderman  Turner,  Mr.  TrecoUiick, 
Mr.  Vincent^  Sir  C.  Turner,  Mr.  Taylor,  Mr.  Amherst,  Mr.  Duncombe,  Mr.  J.  Martin, 
Mr.  Alderman  To^^nsend,  Mr.  Alderman  Creichton,  Mr.  Alderman  Wilkes,  Rev.  Mr. 
Bromley,  Mr.  B.  HoUis,  Mr.  Disney  Fitche,  Mr.  Edmunds,  Qeneral  Hale,  Sir  Cecil 
Wray,  Mr.  B.  Hayes,  Sir  J.  Norcliffe,Dr.  John  Jebb,  Major  Cartwright,  Mr.  Hill,  Mr. 
Baynes,  Mr.  Shove,  Mr. Churchill,  Mr.  Tooke,  Mr.  Home,  Mr.  Frost,  Mr.  Trevanion,  Dr. 
Brocklesby,  Rev.  Dr.  Ry croft.  Colonel  Byron,  Major  Parry,  Mr.  Green,  &c.,  &c. : 

**  Resolved  unanimously, — That  the  motion  of  the  Honourable  William  Pitt,  on 
(he  7th  instant,  for  the  appointment  of  a  committee  of  the  House  of  Commons  to 
iaqoire  into  the  state  of  the  representation  of  the  people  of  Great  Britain  in  Parlia- 
■lent,  and  to  report  the  same  to  the  House ;  and  also  what  steps  it  might  be  proper 
in  their  opinion  to  take  thereupon,  having  been  defeated  by  a  motion  made  for  the 
order  of  the  day,  it  is  become  indispensably  necessary  that  application  should  be 
mads  to  Parliament  by  petitions  from  the  collective  body  of  the  people  in  their 
respective  districts,  requesting  a  substantial  reformation  of  the  Commons  House  of 
Parliament, 

"  Resolved  unanimously, — That  this  meeting,  considering  that  a  general  applica- 
tion by  the  collective  body  to  the  Commons  House  of  Parliament  cannot  be  made 
before  the  close  of  the  present  session,  is  of  opinion  that  the  sense  of  the  people 
afaonld  be  taken  at  such  times  as  may  be  convenient  this  summer,  in  order  to  lay 
their  several  petitions  before  Parliament  early  in  the  next  session,  when  their  pro- 
position for  a  Parliamentary  reformation,  witkatU  which  neither  ihe  liberty  of  the 
natum  can  be  praerved,  nor  the  permanence  qf  a  wiae  and  virttu>uM  administration  can 
Ite  tecured,  may  receive  that  ample  and  mature  discussion  which  so  momentous  a 
question  demands. 

"Resolved  unanimously, — That  the  thanks  of  this  meeting  be  g^ven  to  the  Hon- 
onrable  William  Pitt  for  moving,  John  Sawbridge,  Esq.,  for  seconding,  and  the  one 
hundred  and  forty-one  other  members  who  supported,  the  motion  for  a  committee 
to  inquire  into  the  state  of  Parliamentary  representation,  and  to  suggest  what  in  their 
opinion  ought  to  be  done  thereupon ;  as  well  as  to  the  Duke  of  Richmond,  Lord  John 
Cavendish,  Mr.  Secretary  Fox,  and  every  other  member  of  the  present  Ministry,  or 
of  either  House  of  Parliament,  who  has  in  any  way  promoted  the  necessary  reform 
that  was  the  object  of  the  foregoing  motion.  Wif.  Pix)meb,  Chairman. 

*' And  they  resolved  to  have  another  meeting  at  the  same  place,  on  Saturday,  June  i." 

t[COPT.]    ^ 

"Likcoln's  Inn,  Friday,  May  10. 

"Dkab  Sir, — I  am  extremely  sorry  that  I  was  not  at  home  when  you  and  the 
other  gentlemen  from  the  Westminster  Committee  did  me  the  honour  to  call. 

'*  Hay  I  beg  the  favour  of  you  to  express  that  I  am  truly  happy  to  find  that  the 
motion  of  Tuesday  last  has  the  approbation  of  such  zealous  friends  to  the  public,  and 
to  assare  the  Committee  that  my  exertions  shall  never  be  wanting  in  support  of  a 
measure  vhieh  I  agree  with  them  in  thinking  euenHaUy  necessary  to  the  independence 
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Gentlemen,  the  fashion  of  this  world  speedily  passeth  away. 
We  find  these  glorious  restorers  of  equal  representation  deter- 
mined, 08  ministers,  that,  so  far  from  every  man  being  an  elector, 
the  metropolis  of  the  kingdom  should  have  no  election  at  all,  but 
should  submit  to  the  power,  or  to  the  softer  allurements,  of  the 
Crown.  Certain  it  is,  that,  for  a  short  season,  Mr.  Frost  being  en- 
gaged professionally  as  agent  for  the  Government  candidate^  did 
not  (indeed  he  could  not)  oppose  this  inconsistency  between  the 
doctrine  and  practice  of  his  friends,  and  in  this  interregnum  of 
public  spirit  he  was,  in  the  opiinion  of  Government,  a  perfect 
patriot,  a  faithful  friend  to  the  British  constitution.  As  a  member 
of  the  law  he  was  therefore  trusted  with  Government  business  in 
matters  of  revenue,  and  was,  in  short,  what  all  the  friends  of 
Government  of  course  are,  the  best  and  most  approved ;  to  save 
words,  he  was  like  all  the  rest  of  them, — just  what  he  should  be. 
But  the  election  being  over,  and,  with  it,  professional  agency ;  and 
Mr.  Frost,  as  he  lawfully  might,  continuing  to  hold  his  former 
opinions,  which  were  still  avowed  and  gloried  in,  though  not  acted 
on  by  his  ancient  friends,  he  unfortunately  did  not  change  them 
the  other  day,  when  they  were  thrown  off  by  others  ;  on  the  con- 
trary, he  rather  seems  to  have  taken  fire  with  the  prospect  of 
reducing  them  to  practice ;  and  being,  as  I  have  shown  yoii,  bred 
in  a  school  which  took  the  lead  in  boldness  of  remonstrance  of  all 
other  reformers  before  or  since,  he  fell,  in  the  heat  and  levity  of 
wine,  into  expressions  which  have  no  correspondence  with  his  sober 
judgment ;  which  would  have  been  passed  over  or  laughed  at  in 
you  or  me,  but  which,  coming  from  him,  were  never  to  be  forgiven 
by  Government.  This  is  the  genuine  history  of  his  offence, — for 
this  he  is  to  be  the  subject  of  prosecution  ; — not  the  prosecution  of 
my  learned  friend, — not  the  prosecution  of  the  Attorney-General, 
— not  the  prosecution  of  His  Majesty  ;  but  the  prosecution  of  Mr. 
Yatman,  who  wishes  to  show  you  his  great  loyalty  to  the  State  and 
constitution,  which  were  in  danger  of  falling,  had  it  not  been  for 
the  drugs  of  this  worthy  apothecary. 

With  regard  to  the  new  Government  of  France,  since  the  subject 
has  been  introduced,  all  I  can  say  of  it  is  this:  that  the  good  or 
evil  of  it  belongs  to  themselves ;  that  they  had  a  right,  like  every 
other  people  upon  earth,  to  change  their  government;  tliat  the 

of  Parliament^  and  the  liberty  of  the  people, — I  have  the  honour  to  be,  with  great 
respect  and  esteem.  Sir,  your  most  obedient  and  most  humble  servant, 

"  W.  Pitt. 
*'John  Front,  Eeq.,  Percy  Street,** 

**  Likcoln's  Inn,  May  12,  1782. 

''Sib,— I  hare  receiTed  the  favour  of  your  note,  and  shall  be  proud  to  receive  the 
honour  intended  me  by  the  gentlemen  of  the  Middlesex  Committee,  at  the  time  you 
mention. — I  am,  with  great  regard,  Sir,  your  most  humble  servant^ 

"  W.  Pitt. 

*'John  Frost,  Etq^  Percy  Street,'* 
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sjsiem  destroyed  was  a  system  disgraceful  to  free  and  rational 
beings,  and  if  they  have  neither  substituted,  nor  shall  hereafter  sub* 
stilute,  a  better  in  its  stead,  they  must  eat  the  bitter  fruits  of  their 
owD  errors  and  crimes.  As  to  the  horrors  which  now  disfigure  and 
desolate  that  fine  country,  all  good  men  must  undoubtedly  agree  in 
condemning  and  deploring  them,  but  they  may  differ  nevertheless 
in  deciphering  their  causes :  men  to  the  full  as  wise  as  those  who 
pretend  to  be  wiser  than  Providence,  and  stronger  than  the  order 
of  things,  may  perhaps  reflect  that  a  great  fabric  of  unwarrantable 
power  and  corniption  could  not  fall  to  the  ground  without  a 
mighty  convulsion, — that  the  agitation  must  ever  be  in  proportion 
to  the  surface  agitated, — that  the  passions  and  errors  inseparable 
from  humanity  must  heighten  and  swell  the  confusion,  and  that 
perhaps  the  crimes  and  ambition  of  other  nations,  under  the  mask 
of  self-defence  and  humanity,  may  have  contributed  not  a  little  to 
aggravate  them, — may  have  tended  to  embitter  the  spirits  and  to 
multiply  the  evils  which  they  condemn, — to.  increase  the  misrule 
and  anarchy  which  they  seek  to  disembroil,  and  in  the  end  to 
endanger  their  own  governments,  which  by  carnage  and  bloodshed, 
instead  of  by  peace,  improvement,  and  wise  administration,  they 
profess  to  protect  from  the  contagion  of  revolution. 

As  to  the  part  which  bodies  of  men  in  England  have  taken, 
though  it  might  in  some  instances  be  imprudent  and  irregular,  yet 
I  see  nothing  to  condemn,  or  to  support  the  declamation  which  we 
daily  hear  upon  the  subject  The  congratulations  of  Englishmen 
were  directed  to  the  fall  of  corrupt  and  despotic  power  in  France, 
and  were  animated  by  a  wish  of  a  milder  and  freer  government,, 
happier  for  that  country,  and  safer  for  this ;  they  were,  besides,  ad* 
dressed  to  France  when  she  was  at  peace  with  England,  and  when 
no  law  was  therefore  broken  by  the  expression  of  opinion  or  satis- 
faction. They  were  not  congratulations  on  the  murders  which 
have  since  been  committed,  nor  on  the  desolations  which  have  since 
overspread  so  large  a  portion  of  the  earth,  neither  were  they  traitor- 
ous to  the  Government  of  this  country.  This  we  may  safely  take 
in  trust,  since  not  one  of  iJiem,  even  in  the  rage  of  prosecution^  has 
leen  brougJU  before  a  criminal  court.  For  myself,  1  never  joined  in 
any  of  these  addresses,  but  what  I  have  delivered  concerning  them 
is  all  I  have  been  able  to  discover,  and  Government  itself,  as  far 
as  evidence  extends,  has  not  been  more  successful.  I  would  there- 
fore recommend  it  to  His  Majesty's  servants  to  attend  to  the 
reflections  of  an  eloquent  writer,  at  present  high  in  their  confidence 
and  esteem,  who  has  admirably  exposed  the  danger  and  injustice 
of  general  accusations.  **  This  toay  of  proscribing  the  citizens  by 
denominaiions  and  general  descriptions,  dignified  by  the  name  of 
reason  of  State,  and  security  for  constitutions  and  commonwealths, 
is  nothing  better  at  bottom  than  the  miserable  invention  of  an 
ungenerous  ambition,  which  would  fain  hold  the  sacred  trust  of 
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power  withont  any  of  the  virtaes  or  energies  that  gire  a  title  to  it ; 
a  receipt  of  policy,  made  up  of  a  detestable  compoond  of  malice, 
cowardice,  and  sloth.  They  would  govern  men  against  their  will ; 
but  in  that^  Grovernment  would  be  discharged  from  the  exercise  of 
vigilance,  providence,  and  fortitude;  and  therefore  that  they  may 
sleep  on  their  watch,  consent  to  take  some  one  division  of  the 
society  into  partnership  of  the  tyranny  over  the  rest  But  let 
Gbvernment,  in  whatever  form  it  may  be,  comprehend  the  whole  in 
its  justice,  and  restrain  the  suspicious  by  its  vigilance,  let  it  keep 
watch  and  ward ;  let  it  discover  by  its  sagacity,  and  punish  by  its 
firmness,  all  delinquency  against  its  power,  whenever  it  exists  in  the 
overt  acts,  and  then  it  will  be  as  safe  as  Gk)d  and  nature  intended 
it  should  be.  Crimes  are  the  acts  of  individuals,  and  not  of 
denominations;  and  therefore  arbitrarily  to  class  men  under 
general  descriptions,  in  order  to  proscribe  and  punish  them  in  the 
lump  for  a  presumed  delinquency,  of  which  perhaps  but  a  part, 
perhaps  none  at  all,  are  guilty,  is  indeed  a  compendious  method, 
and  saves  a  world  of  trouble  about  proof;  but  such  a  method,  in- 
stead of  being  law,  is  an  act  of  unnatural  rebellion  against  the 
legal  dominion  of  reason  and  justice,  and  a  vice  in  any  constitu- 
tion that  entertains  it,  which  at  one  time  or  other  will  certainly 
bring  on  its  ruin."  * 

Gentlemen,  let  us  now  address  ourselves  to  the  cause  disembar- 
rassed by  foreign  considerations ;  let  us  examine  what  the  charge 
upon  the  record  is,  and  see  how  it  is  supported  by  the  proofs ;  for 
unless  the  whole  indictment,  or  some  one  count  of  it,  be  in  form 
and  substance  supported  by  the  evidence,  the  defendant  must  be 
acquitted,  however  in  other  respects  you  may  be  dissatisfied  with 
his  imprudence  and  indiscretion.  The  indictment  charges,  ''That 
the  defendant,  being  a  person  of  an  impious,  depraved,  seditions 
disposition,  and  maliciously  intending  to  disturb  the  peace  of  the 
kingdom,  to  bring  our  most  serene  Sovereign  into  hatred  and 
contempt  with  all  the  subjects  of  the  realm,  and  to  excite  them  to 
discontent  against  the  Government,  /^,  Hit  said  defendarU,  his 
aforesaid  wicked  contrivances  and  intentions  to  complete,  perfed, 
and  render  effectual,  on  the  6th  day  of  November"  spoke  the  words 
imputed  to  him  by  the  Crown.  This  is  the  indictment,  and  it  is 
drawn  with  a  precision  which  marks  the  true  principle  of  English 
criminal  law.  It  does  not  merely  charge  the  speaking  of  the 
words,  leaving  the  wicked  intention  to  be  supplied  and  collected  hy 
necessary  and  unavoidable  inference,  because  such  inference  may 
or  may  not  follow  from  the  words  themselves,  according  to  circum- 
stances, which  the  evidence  alone  can  disclose ;  it  charges  therefore 
the  wicked  intention  as  a  fact,  and  as  constituting  the  very  essence 
of  the  crime,  stating,  as  it  must  state,  to  apprise  the  defendant 
of  the  crime  alleged  against  him,  the  overt  act  by  which  such 

*  Edmund  Barke. 
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malicions  purpose  was  displayed,  and  by  which  he  sought  to  render 
it  effectual.  No  man  can  be  criminal  without  a  criminal  intention, 
— actus  non/adt  reum  nisi  mens  sit  rea.  God  alone  can  look  into 
the  heart,  and  man,  could  he  look  into  it,  has  no  jurisdiction  over 
it,  until  society  is  disturbed  by  its  actions ;  but  the  criminal  mind 
beiog  the  source  of  all  criminality,  the  law  seeks  only  to  punish 
actions  which  it  can  trace  to  evil  disposition  :  it  pities  our  errors 
and  mistakes, — ^makes  allowances  for  our  passions,  and  scourges 
only  our  crimes. 

Gentlemen,  my  learned  friend  the  Attorney-Greneral,  in  the  con- 
clusion of  his  address  to  you,  did  more  than  ratify  these  proposi- 
tions ;  for,  with  a  liberality  and  candour  very  honourable  to  himself, 
and  highly  advantageous  to  the  public  which  he  represents,  he  said 
to  you,  that  if  the  expressions  charged  upon  the  defendant  should 
tnm  out,  in  your  opinion,  to  be  unadvised  and  unguarded,  arising 
on  the  sudden,  and  unconnected  with  previous  bad  intention,  he 
should  not  even  insist  upon  the  strictness  of  the  law,  whatever  it 
might  be,  nor  ask  a  verdict,  but  such  as  between  man  and  man, 
acting  upon  moral  and  candid  feelings,  ought  to  be  asked  and  ex- 
pected. These  were  the  suggestions  of  his  own  just  and  manly 
disposition,  and  he  confirmed  them  by  the  authority  of  Mr.  Justice 
Forster,  whose  works  are  so  deservedly  celebrated ;  but  judging  of 
my  unfortunate  client,  not  from  his  own  charity,  but  from  the  false 
iDformation  of  others,  he  puts  a  construction  upon  an  expression  of 
this  great  author  which  destroys  much  of  the  intended  effect  of  his 
doctrine ;  a  doctrine  which  I  will  myself  read  again  to  you,  and  by 
the  right  interpretation  of  which  I  desire  the  defendant  may  stand 
or  fall.  In  the  passage  read  to  you,  Forster  says,  "  As  to  mere 
words,  they  differ  widely  from  writings  in  point  of  real  malignitt 
AND  PBOPBB  EAODENCE ;  they  are  often  the  effect  of  mere  heat  of 
blood,  which  in  some  natures,  otherwise  well  disposed,  carrieth  the 
man  beyond  the  bounds  of  prudence :  they  are  always  liable  to 
great  misconstruction  from  the  ignorance  or  inattention  of  tho 
hearers,  and  too  often  from  a  motive  truly  criminal."  Forster 
afterwards  goes  on  to  contrast  such  loose  words  ''not  relative  to 
any  isust  or  design"  for  so  he  expresses  himself,  with  ''  words  of 
advice  and  persuasion  in  contemplation  of  some  traitorous  purpose 
octuaUy  on  foot  or  intended,  and  in  prosecution  "ofitr  Comparing 
this  rule  of  judgment  with  the  evidence  given,  one  would  have 
expected  a  consent  to  the  most  favourable  judgment — one  would 
have  almost  considered  the  quotation  as  a  tacit  consent  to  an  ac- 
quittal ;  but  Mr.  Attorney-General,  still  looking  through  the  false 
medium  of  other  men's  prejudices,  lays  hold  of  the  words  ''other- 
^ffise  weU  disposed,''  and  engrafts  upon  them  this  most  extraordi- 
nary requisition.  Show  me,  he  says,  that  Mr.  Frost  is  otherwise 
^ttt  disposed.  Let  him  bring  himself  within  the  meaning  of 
f'orster,  and  then  I  consent  that  he  shall  have  the  fullest  benefit  of 
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his  indulgent  principle  of  judgment.     Good  God,  gentlemen,  are 
we  in  an  English  court  of  justice?     Are  we  sitting  in  judgment 
before  the  Chief- Justice  of  England,  with  the  assistance  of  a  jury 
of  Englishmen  ?  and  am  I,  in  such  a  presence,  to  be  called  upon  to 
prove  the  good  disposition  of  my  client  before  I  can  be  entitled  to 
tlie  protection  of  those  rules  of  evidence  which  apply  equally  to  the 
just  and  to  the  unjust,  and  by  which  an  evil  disposition  must  be 
proved  before  it  shall  even  be  suspected  ?     I  came  here  to  resist 
and  to  deny  the  existence  of  legitimate  and  credible  proof  of 
disloyalty  and  disaffection ;  and  am  I  to  be  called  upon  to  prove 
that  my  client  has  not  been,  nor  is,  disloyal  or  disaffected  ?    Are 
we  to  be  deafened  with  panegyrics  upon  the  English  constitution, 
and  yet  to  be  deprived  of  its  first  and  distinguishing  feature,  that 
innocence  is  to  be  presumed  until  guilt  be  established  ?     Of  what 
avail  is  that  sacred  maxim,  if  upon  the  bare  assertion  and  imputa- 
tion of  guilt,  a  man  may  be  deprived  of  a  rule  of  evidence,  the 
suggestion  of  wisdom  and  humanity,  as  if  the  rule  applied  only  to 
those  who  need  no  protection,  and  who  were  never  accused  ?    If 
Mr.  Frost,  by  any  'preoicma  overt  acts  by  which  alone  any  dis- 
position, good  or  evil,  can  be  proved,  had  shown  a  disposition 
leading  to  the  offence  in  question,  it  was  evidence  for  the  Grown. 
Mr.  Wood,  whose  learning  is  unquestionable,  undoubtedly  thought 
so  when,  with  the  view  of  crimination,  he  asked  where  Mr.  Frost 
had  been  before  the  time  in  question,  for  he  is  much  too  correct  to 
have  put  an  irregular  and  illegal  question  in  a  criminal  case;  I 
must  therefore  suppose  his  right  to  ask  it  appeared  to  him  quite 
clear  and  established,  and  I  have  no  doubt  that  it  was  so.    Why 
then  did  he  not  go  on  and  follow  it  up  by  asking  what  he  had 
done  in  France?  what  declarations  he  had  made  there,  or  what 
part  he  proposed  to  act  here,  upon  his  return  ?     The  charge  upon 
the  record  is,  that  the  words  were  uttered  with  malice  and  pre- 
meditation; and  Mr.  Attomey-General  properly  disclaims  a  con- 
viction upon  any  other  footing.     Surely  then  it  was  open  to  the 
Crown,  upon  every  principle  of  common  sense,  to  have  proved  the 
previous  malice  by  all  previous  discourses  and  previous  conduct, 
connected  toith  the  accumtion  ;  and  yet,  after  having  wholly  and 
absolutely  failed  in  this  most  important  part  of  the  proof,  we  are 
gravely  told  that  the  Crown,  having  failed  in  the  affirmative,  we 
must  set  about  establishing  the  negative,  for  that  otherwise  we  are 
not  within  the  pale  or  protection  of  the  very  first  and  paramount 
principles  of  the  law  and  government  of  the  country. 

Having  disposed  of  the  stumbling-block  in  the  way  of  sound 
and  indulgent  judgment,  we  may  now  venture  to  examine  this 
mighty  offence  as  it  is  proved  by  the  witnesses  for  the  Croivn,  sup- 
posing the  facts  neither  to  have  been  misstated  from  misappreheti- 
sion,  nor  vfilfuUy  exaggerated. 

Mr.  Frost,  the  defendant,  a  gentleman  who  upon  the  evidence 
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stands  wholly  nnimpeached  of  any  design  against  the  public  peace, 
or  any  indisposition  to  the  constitution  of  the  kingdom,  appears  to 
have  dined  at  the  tavern  over  the  Percy  Ooflfee-house — not  even  with 
a  company  met  upon  any  political  occasion,  good  or  evil,  but,  as 
lias  been  admitted  in  the  opening,  with  a  society  for  the  ETicourage- 
meni  of  Agriculture,  consisting  of  most  reputable  and  inoffensive 
))ersons,  neither  talking  nor  thinking  about  Government  or  its 
concerns :  so  much  for  the  preface  to  this  dangerous  conspiracy. 
The  company  did  not  retire  till  the  bottle  had  made  many  merry 
circles ;  and  it  appears  upon  the  evidence  for  the  Crown  that  Mr. 
Frost,  to  say  the  leasts  had  drunk  very  freely ;  but  was  it  then  that, 
with  the  evil  intention  imputed  to  him,  he  went  into  this  coffee- 
boose  to  circulate  his  opinions,  and  to  give  effect  to  designs  he  had 
premeditated.  He  coidd  not  possibly  go  home  without  passing 
through  it ;  for  it  is  proved  that  there  was  no  other  passage  into 
the  street  from  the  room  where  he  had  dined ;  but  having  got  there 
by  accident,  did  he  even  then  stop  by  design  and  collect  an  audi- 
ence to  scatter  sedition  ?  So  far  from  it,  that  Mr.  Yatman,  the 
very  witness  against  him,  admits  that  he  interrupted  him  as  he 
passed  in  silence  towards  the  street,  and  fastened  the  subject  of 
France  upon  him  ;  and  every  word  which  passed  {for  the  whole  is 
charged  upon  the  very  record  as  a  dialogue  with  this  vritness),  in 
answer  to  his  entrapping  questions,  introduced  with  the  familiarity 
of  a  very  old  acquaintance,  and  in  a  sort  of  banter  too,  which  gave 
a  tarn  to  the  conversation  which  renders  it  ridiculous  as  well  as 
wicked  to  convert  it  into  a  serious  plan  of  mischief.  '^  Well,"  says 
Mr.  Yatman,  *'  well,  Mr.  Equality,  so  you  have  been  in  France — 
when  did  you  arrive?  I  suppose  you  are  for  equality  and  no  kings?" 
"Oh  yes,"  says  Mr.  Frost,  " certainly  I  am  for  equality;  I  am  for 
no  kings."  Now,  beyond  all  question,  when  this  answer  was  made, 
whether  in  jest  or  in  earnest,  whether  when  drunk  or  sober,  it 
neither  had  nor  could  have  the  remotest  relation  to  England  or 
ITS  GroVEBNMENT.  France  had  just  abolished  its  new  constitution 
of  monarchy,  and  set  up  a  republic ;  she  was  at  that  moment 
divided  and  in  civil  confusion  on  the  subject ;  the  question  there- 
fore, and  the  answer,  as  they  applied  to  France,  were  sensible  and 
relevant ;  but  to  England  or  to  English  affairs  they  had  not  (except 
in  the  ensnaring  sequel)  the  remotest  application.  Had  Yatman 
therefore  ended  here,  the  conversation  would  have  ended,  and  Mr. 
Frost  would  have  been  the  next  moment  in  the  street ;  but  still  the 
question  is  forced  upon  him,  and  he  is  asked,  *'  What  1  no  kings  in 
England  ?  "  although  his  first  answer  had  no  connexion  with  Eng- 
land ;  the  question,  therefore,  was  self-evidently  a  snare  ;  to  which 
he  answered,  "  No  kings  in  England,"  which  seemed  to  be  all  that 
was  wanted,  for  in  a  moment  everything  was  confusion  and  uproar; 
Mr.  Frost,  who  had  neither  delivered  nor  meant  to  deliver  any 
serious  opinion  concerning  government,  and  finding  himself  in- 
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juriously  set  upon,  wished,  as  was  most  natural,  to  explain  liimself, 
by  stating  to  those  around  him  what  I  have  been  just  stating  to 
you  ;  but  all  in  vain :  they  were  in  pursuit  of  the  immortal  fSune 
of  the  very  business  we  are  engaged  in  at  tins  moment,  and  were 
resolved  to  hold  their  advantage,  —  his  voice  was  immediately 
drowned  by  the  clamours  of  insult  aud  brutality, — he  was  baited 
on  all  sides  like  a  bull,  and  left  the  coffee-house  without  the  possi- 
bility of  being  heard  either  in  explanation  or  defence.  An  indict- 
ment was  immediately  preferred  against  him,  and  from  that  moment 
the  public  ear  has  been  grossly  and  wickedly  abused  upon  tbe 
subject,  his  character  shamefully  calumniated,  and  his  cause  pre- 
Jtidged  be/ore  the  day  of  trial. 

Gentlemen,  it  is  impossible  for  me  to  form  any  other  judgment 
of  the  impression  which  such  a  proceeding  altogether  is  likely  to 
make  upon  your  minds  but  from  that  which  it  makeft  upon  my 
oum.  In  the  first  place,  is  society  to  be  protected  by  the  breach  of 
those  confidences,  and  in  the  destruction  of  that  security  and  tran- 
quillity, which  constitute  its  very  essence  everywhere,  but  which, 
till  of  late,  most  emphatically  characterised  the  life  of  an  English* 
man  ?  Is  Government  to  derive  dignity  and  safety  by  means  whicli 
render  it  impossible  for  any  man  who  has  the  least  spark  of  hononr 
to  step  forward  to  serve  it  ?  Is  the  time  come  when  obedience  to  tlie 
law  and  correctness  of  conduct  are  not  a  sufficient  protection  to  the 
subject,  but  that  he  must  measure  his  steps,  select  his  expi^essionn, 
and  adjust  his  very  looks  in  the  most  common  and  privateinterconrses 
of  life?  Must  an  English  gentleman  in  future  fill  his  wine  by  a 
measure,  lest,  in  the  openness  of  his  soul,  and  whilst  believing  his 
neighbours  are  joining  with  him  in  that  happy  relaxation  and  free- 
dom of  thought  which  is  the  prime  blessing  of  life,  he  should  find 
his  character  blasted  and  his  person  in  a  prison  ?  Does  any  man 
put  such  constraint  upon  himself  in  the  most  private  moment  of 
his  life,  that  he  would  be  contented  to  have  his  loosest  and  lightest 
words  recorded,  and  set  in  army  against  him  in  a  court  of  justice  ? 
Thank  God,  the  world  lives  very  differently,  or  it  would  not  be 
worth  living  in.  There  are  moments  when  jarring  opinions  may 
be  given  without  inconsistency,  when  truth  herself  may  be  sported 
with  without  the  breach  of  veracity,  and  where  well-imagined  non- 
f^nse  is  not  only  superior  to,  but  is  the  very  index  to  wit  and  wisdom. 
I  might  safely  assert,  taking  too  for  the  standard  of  my  assertion, 
the  most  honourably  correct  and  enlightened  societies  in  the  king- 
dom, that  if  malignant  spies  were  properly  posted,  scarcely  a  dinner 
would  end  without  a  duel  and  an  indictment. 

When  I  came  down  this  morning  and  found,  contrary  to  my  ex- 
{)ectation,  that  we  were  to  be  stuffed  into  this  miserable  hole  in  the 
wall,*  to  consume  our  constitutions,  suppose  I  had  muttei*ed  along 

*  The  King's  Bench  eat  in  the  smaU  Court  of  Common  Pleas,  the  impeachment 
having  shut  up  its  own  court. — Ed. 
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through  the  gloomy  passages,  ''What  1  is  this  cursed  trial  of  Hastings 
l^oiDg  on  again  ?  Are  we  to  have  no  respite  ?  Are  we  to  die  of 
the  asthma  in  this  damned  corner  ?  I  wish  to  GK)d  that  the  roof 
would  come  down  and  abate  the  impeachment.  Lords,  Commons, 
and  all  together."  Stich  a  tvish,  proceeding  jfrom  the  mindy  would 
be  desperate  wickedness,  and  the  serious  expression  of  it  a  high  and 
criminal  contempt  of  Parliament.  Perhaps  the  bare  utterance  of 
such  words,  even  without  meaning,  would  be  irreverent  and  foolish. 
But  still,  if  such  expressions  had  been  gravely  imputed  to  me  as 
the  result  of  a  malignant  mind,  seeking  the  destruction  of  the 
Lords  and  Commons  of  England,  how  would  they  have  been  treated 
io  the  House  of  Commons  on  a  motion  for  my  expulsion  ?  How  I 
The  witness  would  have  been  laughed  out  of  the  House  before  he 
had  half  finished  his  evidence,  and  would  have  been  voted  to  be  too 
great  a  blockhead  to  deserve  a  worse  character.  Many  things  are 
indeed  wrong  and  reprehensible,  that  neither  do  nor  can  become 
the  objects  of  criminal  justice,  because  the  happiness  and  security 
of  social  life,  which  are  the  very  end  and  object  of  all  law  and 
jastice,  forbid  the  communication  of  them ;  because  the  spirit  of 
a  gentleman,  which  is  the  most  refined  morality,  either  shuts  men's 
ears  against  what  should  not  be  heard,  or  closes  their  lips  with  the 
sacred  seal  of  honour. 

This  tacit  but  well  understood  and  delightful  compact  of  social 
life  is  perfectly  consistent  with  its  safety.  The  security  of  free 
gOTernments,  and  the  unsuspecting  confidence  of  every  man  who 
lives  under  tbem,  are  not  only  compatible  but  inseparable.  It  is  easy 
to  distinguish  where  the  public  duty  calls  for  the  violation  of  the 
private  one  ;  criminal  intention,  but  not  indecent  levities — not  even 
grave  opinions  unconnected  with  conduct — ^are  to  be  exposed  to  the 
magistrate;  and  when  men,  which  happens  but  seldom,  without 
the  honour  or  the  sense  to  make  the  due  distinctions,  force 
complaints  upon  governments  which  they  can  neither  approve 
of  nor  refuse  to  act  upon,  it  becomes  the  office  of  juries,  as  it  is 
yours  to-day,  to  draw  the  true  line  in  their  judgments,  mea- 
suring men's  conduct  by  the  safe  standards  of  human  life  and 
experience. 

GrentlemeD,  the  misery  and  disgrace  of  society,  under  the  lash 
of  informers,  running  before  the  law  and  hunting  men  through  the 
privacies  of  domestic  life,  is  described  by  a  celebrated  speaker  * 
with  such  force  and  beauty  of  eloquence,  that  I  will  close  my  ob- 
servations on  this  part  of  the  subject  by  repeating  what  cannot,  I 
am  persuaded,  be  uttered  amongst  Englishmen  without  sinking 
deep  into  their  hearts  : — "  A  mercenary  informer  knows  no  distinc- 
tion. Under  such  a  system,  the  obnoxious  people  are  slaves,  not 
only  to  the  Government,  but  they  live  at  the  mercy  of  every  indi- 
vidual ;  they  are  at  once  the  slaves  of  the  whole  community  and  of 

*  Edmund  Burke. 
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«very  part  of  it ;  and  the  worst  and  most  unmerciful  men  are  those 
on  whose  goodness  they  most  depend. 

*'  In  this  situation  men  not  only  shrink  from  the  frowns  of  a 
stern  magistrate,  but  are  obliged  to  fly  from  their  very  species. 
The  seeds  of  destruction  are  sown  in  civil  intercourse  and  in  social 
habitudes.  The  blood  of  wholesome  kindred  is  infected.  Their 
tables  and  beds  are  surrounded  with  snares.  All  the  means  given 
by  Providence  to  make  life  safe  and  comfortable  are  perverted  into 
instruments  of  terror  and  torment.  This  species  of  universal  sub- 
tler viency,  that  makes  the  very  servant  who  waits  behind  your  chair 
the  arbiter  of  your  life  and  fortune,  has  such  a  tendency  to  degrade 
jind  abase  mankind,  and  to  deprive  them  of  that  assured  and  liberal 
t«tate  of  mind  which  aloue  can  make  us  what  we  ought  to  be,  that 
I  vow  to  God,  I  would  sooner  bring  myself  to  put  a  man  to  imme- 
<Iiate  death  for  opinions  I  disliked,  and  so  to  get  rid  of  the  man 
and  his  opinions  at  once,  than  to  fret  him  with  a  feverish  being, 
tainted  with  the  jail  distemper  of  a  contagious  servitude,  to  keep 
him  above  ground,  an  animated  mass  of  puti^faction,  corrupted 
himself  and  corrupting  all  about  him." 

If  these  sentiments  apply  so  justly  to  the  reprobation  of  perse- 
cution for  opinions,  even  for  opinions  which  the  laws,  however 
absurdly,  inhibit — for  opinions  though  certainly  and  maturely  enter- 
tained, though  publicly  professed,  and  though  followed  up  by 
corresponding  conduct ;  how  irresistibly  do  they  devote  to  contempt 
and  execration  all  eavesdropping  attacks  upon  loose  conversations, 
casual  or  convivial,  more  especially  when  proceeding  from  persons 
conforming  to  all  the  religious  and  civil  institutions  of  the  State, 
unsupported  by  general  and  avowed  profession,  and  not  merely 
imconnected  with  conduct,  but  scarcely  attended  with  recollection 
or  consciousness  t  Such  a  vexatious  system  of  inquisition,  the  dis- 
turber of  household  peace,  began  and  ended  with  the  Star-Chamber ; 
the  venerable  law  of  England  never  knew  it ;  her  noble,  dignified, 
and  humane  policy  soars  above  the  little  irregularities  of  our  lives, 
and  disdains  to  enter  our  closets  without  a  warrant  founded  upon 
complaint.  Constructed  by  man  to  regulate  human  infirmities, 
and  not  by  God  to  guard  the  purity  of  angels,  it  leaves  to  us  our 
thoughts,  our  opinions,  and  oui*  conversations,  and  punishes  only 
overt  acts  of  contempt  and  disobedience  to  her  authority* 

Gentlemen,  this  is  not  the  specious  phrase  of  an  advocate  for  his 
client ;  it  is  not  even  my  exposition  of  the  spirit  of  our  constitu- 
tion, but  it  is  the  phrase  and  letter  of  the  law  itself.  In  the  most 
critical  conjunctures  of  our  history,  when  Gt)vernment  was  legislat- 
ing for  its  own  existence  and  continuance,  it  never  overstepped  this 
wise  moderation.  To  give  stability  to  establishments,  it  occasion- 
ally bridled  opinions  concerning  them,  but  its  punishments,  though 
sanguinary,  laid,  no  mares  for  thoughtless  life,  and  took  no  man 
by  surprise. 
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Of  this  the  Act  of  Queen  Anne,  \7hich  made  it  high  treason  to 
<]eny  the  right  of  Parliament  to  alter  the  succession,  is  a  striking 
example.  The  hereditary  descent  of  tlie  Crown  had  been  recently 
brokeD  at  the  Sevolution  by  a  minority  of  the  nation,  with  the  aid 
of  a  foreign  force,  and  a  new  inheritance  had  been  created  by  the 
authority  of  the  new  establishment,  which  had  but  just  established 
itself.  Queen  Anne's  title,  and  the  i)eaceable  settlement  of  the  king- 
dom under  it,  depended  wholly  upon  the  constitutional  |K>wer  of 
Parliament  to  make  this  change;  the  superstitions  of  the  world, 
and  reverence  for  antiquity,  which  deserves  a  better  name,  were 
against  this  power  and  the  use  which  had  been  made  of  it ;  the 
dethroned  King  of  England  was  living  in  hostile  state  at  our  very 
doors,  supported  by  a  poweiful  monarch  at  the  head  of  a  rival 
nation,  and  our  own  kingdom  itself  full  of  factious  plots  and  con- 
spiracies, which  soon  after  showed  themselves  in  0()en  rebellion. 

If  ever,  therefore,  there  was  a  season  when  a  narrow  jealousy 
could  have  been  excusable  in  a  Government, — if  ever  there  was  a 
time  when  the  sacrifice  of  some  private  liberty  to  common  security 
would  have  been  prudent  in  a  people,  it  was  at  such  a  conjuncture ; 
yet,  mark  the  reserve  of  the  Crown,  and  the  prudence  of  our 
ancestors,  in  the  wording  of  the  statute.  Although  the  denial  of 
the  right  of  Parliament  to  alter  the  succession  was  tantamount  to 
the  denial  of  all  legitimate  authority  in  the  kingdom,  and  miglit  be 
considered  as  a  sort  of  abjuration  to  the  laws,  yet  the  statute 
looked  at  the  nature  of  man,  and  to  the  private  security  of  indi- 
viduals in  society,  while  it  sought  to  support  the  public  society 
itself; — it  did  not,  therefore,  dog  men  into  taverns  and  coffee-houses, 
uor  lurk  for  them  at  corners,  nor  watch  for  them  in  their  domestic 
enjoyments.  The  Act  provides,  "  That  every  {lerson  who  should 
maliciously^  advisedly,  and  directly,  by  writing  or  printing,  affirm 
that  the  Queen  was  not  the  rightful  Queen  of  these  realms ;  or  that 
the  Pretender  had  any  right  or  title  to  the  Crown ;  or  that  any 
other  person  bad  any  right  or  title,  otherwise  than  according  to 
the  Acts  passed  since  the  Bevolution  for  settling  the  succession  ; 
or  that  the  Legislature  hath  not  sufficient  authority  to  make  laws 
for  limiting  the  succession,  should  be  guilty  of  high  treason,  and 
suffer  as  a  traitor; "  and  then  enacts,  "  That  if  any  person  shall  mali- 
aumly  and  directly,  by  preacJiing,  teaching,  or  advised  speaking, 
declare  and  maintain  the  same,  he  shall  incur  the  penalties  of  a 
ftwoiunirey 

'*  I  will  make  a  short  observation  or  two,"  says  Forster, ''  on  the 
Acti^First,  The  positions  condemned  by  them  had  as  direct  a 
tendency  to  involve  these  nations  in  the  miseries  of  an  intestine 
war,  to  incite  Her  Majesty's  subjects  to  withdraw  their  allegiance 
from  her,  and  to  deprive  her  of  her  crown  and  royal  dignity,  as 
Auy  general  doctrine,  any  declaration  not  relative  to  actions  or 
designs,  could  possibly  have ;  and  yet  in  the  case  of  bare  words. 
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positions  of  this  dangerous  tendency,  thoagh  maintained  maii' 
eioii8ly,  advisedly,  and  directly^  and  even  in  the  solemnities  of 
preaching  and  teaching,  are  not  considered  as  overt  acts  oE 
treason. 

''  Secondly,  In  no  case  can  a  man  be  argued  into  the  penalties  of 
the  Act  by  inferences  and  conclusions  drawn  from  what  he  hath 
affirmed;  the  criminal  position  must  be  directly  maintained  to 
bring  him  within  the  compass  of  the  Act. 

"  Thirdly,  Nor  will  every  rash,  hasty,  or  unguarded  expression, 
owing  perhaps  to  natural  warmth,  or  thrown  out  in  the  heat  of 
disputation,  render  any  person  criminal  within  the  Act;  the 
criminal  doctrine  must  be  maintained  Tncdidcmsly  and  adviaedb/" 

He  afterwards  adds :  ''  Seditious  writings  are  i>ermanent  things ; 
and  if  published,  they  scatter  the  poison  far  and  wide.  They  are  acts 
of  deliberation,  capable  of  satisfactory  proof,  and  not  ordinarily 
liable  to  misconstruction;  at  least  they  are  submitted  to  the  judg- 
ment of  the  Court  naked  and  undisguised,  as  they  came  out  of  the 
author's  hands.  Words  are  transient  and  fleeting  as  the  wind; 
the  poison  they  scatter  is,  at  the  worst,  confined  to  the  narrow 
circle  of  a  few  hearers  ;  they  are  frequently  the  effect  of  a  sudden 
transport,  easily  misunderstood,  and  often  misreported." 

Gentlemen,  these  distinctions,  like  all  the  dictates  of  sound  policy, 
are  as  obvious  to  reason  as  they  are  salutary  in  practice.  What  a 
man  writes  that  is  criminal  and  pernicious,  and  disseminates  when 
written,  is  conclusive  of  his  purpose ; — he  manifestly  must  have  de- 
liberated on  what  he  wrote,  and  the  distribution  is  also  an  act  of  de- 
liberation. Intention  in  such  cases  is  not,  therefore,  matter  of  legal 
proof,  but  of  reasonable  inference^  unless  the  accused,  by  proof 
on  his  side,  can  rebut  what  reason  must  otherwise  infer :  since  he 
who  writes  to  others  undoubtedly  seeks  to  bring  over  other  minds 
to  assimilate  with  his  own.  So  he  who  advisedly  speaks  to  others 
upon  momentous  subjects,  may  be  presumed  to  have  the  same 
intention ;  but  yet,  so  frail  is  memory — so  imperfect  are  our 
natures — so  dangerous  would  it  be  to  place  toards,  which,  to  use 
the  language  of  Forster,  are  transient  and  fleeting,  upon  a  footing 
with  deliberate  condtict,  that  the  criminating  letter  of  the  law 
itself  interposes  the  check,  and  excludes  the  danger  of  a  rash 
judgment,  by  curiously  selecting  from  the  whole  circle  of  language 
an  expression  which  cannot  be  mistaken :  for  nothing  said  upon 
the  sudden,  without  the  evidence  of  a  context,  and  sequel  in  thought 
or  conduct,  can  in  common  sense  deserve  the  title  of  advised  speak- 
ing. Try  the  matter  before  you  upon  the  principle  of  the  statute 
of  Queen  Anne,  and  examine  it  with  the  caution  of  Forster. 

Suppose,  then,  that  instead  of  the  words  imputed  by  this  record, 
the  defendant,  coming  half-drunk  through  this  coffee-house,  had, 
in  his  conversation  with  Yatman,  denied  the  right  of  Parliament  to 
alter  the  succession.    Could  he  have  been  adjudged  to  suffer  death 
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for  high  treason  under  the  statnte  of  Qaeen  Anne  ?  Beason  and 
hamaoity  equally  revolt  at  the  position  ;  and  yet  the  decision  asked 
from  you  is  precisely  that  decision  ;  for  if  you  could  not  have  found 
advised  speaking  to  bring  it  within  that  statate  of  treason,  so  neither 
can  you  find  it  as  the  necessary  evidence  of  the  intention  charged 
upon  the  present  indictment^  which  intention  constitutes  the  mis- 
demeanour. 

If  anything  were  wanting  to  confirm  these  principles  of  the  law 
and  the  commentaries  of  its  ablest  judges,  as  applicable  to  words, 
they  are  in  another  way  emphatically  furnished  by  the  instance 
before  us; — ^for  in  the  zeal  of  these  coffee-house  politicians  to 
preserve  the  defendant's  expressions,  they  were  instantly  to  be  put 
down  in  writing,  and  signed  by  the  persons  present ;  yet  the  paper 
read  by  Colonel  Bullock,  and  written,  as  he  tells  you,  at  the  very 
moment  with  that  intention,  contahis  hardly  a  single  word,  from 
the  beginning  to  the  end  of  it,  either  in  meaning  or  expression,  the 
same  as  has  been  related  by  the  witnesses.  It  sinks,  in  the  first 
place,  the  questions  put  to  the  defendant ;  and  the  whole  dialogue, 
which  is  the  best  clue  to  the  business,  and  records  ''  that  Mr,  Frost 
oome  into  the  coffee-house,  and  declared,"  an  expression  which  he 
never  used,  and  which  wears  the  colour  of  deliberation,  "  tJiat  he 
wished  to  see  equality  prevail  in  this  country,"  Another  expres- 
sion which  it  is  now  agreed  on  all  hands  he  never  uttered,  and 
which  conveys  a  very  different  idea  from  saying,  in  answer  to  an 
impertinent  or  a  taunting  question,  "Oh,  yes !  I  am  for  equality/' 
I  impute  nothing  at  all  to  Colonel  Bullock,  who  did  not  appear  to 
lue  to  give  his  evidence  unfairly :  he  read  his  paper  as  he  wrote. 
Bat  this  is  the  very  strength  of  my  observation  :  for  suppose  the 
case  had  not  come  for  months  to  trial,  the  other  witnesses  (and 
honestly  too)  might  have  let  their  memories  lean  on  the  written 
evidence,  and  thus  you  would  have  beeu  trying,  and  perhaps  con- 
demning, the  defendant  for  speaking  words,  stript  too  of  their 
explanatory  concomitants,  which  it  stands  confessed  at  this  moment 
tcere  never  spoken  at  aU, 

Gentlemen,  the  disposition  which  has  of  late  prevailed  to  depart 
from  the  wise  moderation  of  our  laws  and  constitution,  under  the 
pretext  or  from  the  zeal  of  preserving  them,  and  which  has  been 
the  parent  of  so  many  prosecutions,  is  an  awful  monument  of 
human  weakness.  These  associators  to  prosecute,  who  keep  watch 
o(  late  upon  our  words  and  upon  our  looks,  are  associated,  it  seems, 
to  preserve  our  excellent  constitution  from  the  contagion  of  France, 
where  an  arbitrary  and  tyrannous  democracy,  under  the  colour  of 
popular  freedom,  destroys  all  the  securities  and  blessings  of  life. 
Bat  how  does  it  destroy  them  ?  How,  but  by  the  very  means  that 
these  new  partners  of  executive  power  would  themselves  employ, 
if  we  would  let  them — by  infiicting,  fi*om  a  mistaken  and  barbarous 
state  necestdtyi  the  severest  punishments  for  offences  never  de* 
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fined  by  the  law; — by  inflictiDg  them  upon  suspicion  instead  of 
evidence,  and  in  the  blind,  furious,  and  indiscriminate  sseal  of 
persecution,  instead  of  by  the  administration  of  a  sober  and  im- 
partial jurisprudence.  Subtracting  the  horrors  of  invading  armies, 
which  France  cannot  help,  what  other  mischief  has  she  inflicted 
upon  herself  ?  From  what  has  she  suffered  but  from  this  undis- 
ciplined and  cruel  spirit  of  accusation  and  rash  judgment?  A 
spirit  that  will  look  at  nothing  dispassionatelyi  and  which,  though 
proceeding  from  a  zeal  and  enthusiasm  for  the  most  part  honest 
and  sincere,  is  nevertheless  as  pernicious  as  the  wicked  fury  of 
demons,  when  it  is  loosened  from  the  sober  dominion  of  slow  and 
deliberate  justice.  What  is  it  that  has  lately  united  all  hearts  and 
voices  in  lamentation  ?  What  but  these  judicial  executions,  which 
we  have  a  right  to  style  murders,  when  we  see  the  axe  falling  and 
the  prison  closing  upon  the  genuine  expressions  of  the  inoffensive 
heart :  sometimes  for  private  letters  to  friends,  unconnected  with 
conduct  or  intention  ;  sometimes  for  momentary  exclamations  in 
favour  of  royalty,  or  some  other  denomination  of  government 
different  from  that  which  is  established. 

These  are  the  miseries  of  France — the  unhappy  attendants  upon 
revolution  ;  and  united  as  we  all  are  in  deploring  them,  upon  what 
principle  of  common  sense  sliall  we  vex  and  teirify  the  subjects  of 
our  own  country  in  the  very  bosom  of  peace,  and  disgust  them 
with  the  Government  which  we  wish  tliem  to  cherish,  by  unusual, 
irritating,  and  degrading  prosecutions? 

Indeed,  I  am  very  sorry  to  say  that  we  hear  of  late  too  much 
of  the  excellence  of  the  British  Government,  and  fed  but  too 
little  of  its  benefits.  They  too  who  pronounce  its  panegyrics,  are 
those  who  alone  prevent  the  entire  public  from  acceding  to  them ; 
the  eulogium  comes  from  a  suspected  quarter  when  it  is  pro- 
nounced by  persons  enjoying  every  honour  from  the  Crown,  and 
treating  the  i)eople,  upon  all  occasions,  with  suspicion  and  con- 
tempt. The  three  estates  of  the  kingdom  are  co-ordinate,  all  alike 
representing  the  dignity,  and  jointly  executing  the  authority,  of  the 
nation :  yet  all  our  loyalty  seems  to  be  wasted  ui)on  one  of  them. 
How  happens  it  else,  that  we  are  so  exquisitely  sensible,  so  trem- 
blingly alive  to  every  attack  upon  the  Grown,  ob  thu  nobles  that 
surround  it,  yet  so  completely  careless  of  what  regards  thb  oncb 

RESPECTED  AMD  AWFUL  COMMOMB  OF  GbBAT  BbITAIN  ? 

If  Mr.  Frost  had  gone  into  every  cofifee-house  from  Charing 
Cross  to  the  Exchange,  lamenting  the  dangers  of  {>opular  govern- 
ment, reprobating  the  peevishness  of  opj>osition  in  Parliament, 
and  wishing,  in  the  most  advised  terms,  that  we  could  look  up  to 
the  throne  and  its  excellent  ministers  alone  for  quiet  and  comfort- 
able government,  do  you  think  that  we  should  have  had  an  indict- 
ment ?  I  ask  pardon  for  the  supposition :  I  can  discover  that  yon 
are  laughing  at  me  for  its  absurdity.    Indeed,  I  might  ask  you 
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ivhether  it  is  not  the  Dotorious  language  of  the  highest  men,  in  and 
out  of  Parliament,  to  justify  the  alienation  of  the  popular  part  of 
the  Grovernment  from  the  spirit  and  principle  of  its  trust  and  office, 
.and  to  prognosticate  the  very  ruin  and  downfall  of  England,  from 
a  free  and  uncorrupted  representation  of  the  great  body  of  the 
people  ?  I  solemnly  declare  to  you,  that  I  think  the  whole  of  this 
system  leads  inevitably  to  the  dangers  we  seek  to  avert :  it  divides 
the  higher  and  the  lower  classes  of  the  nation  into  adverse  parties, 
instead  of  uniting  and  compounding  them  into  one  harmonious 
whole:  it  embitters  the  people  against  authority,  which,  when  they 
sire  made  to  feel  and  know  is  but  iheir  own  security,  they  must, 
from  the  very  nature  of  man,  unite  to  support  and  cherish.  I  do 
not  believe  that  there  is  any  set  of  men  to  be  named  in  England — 
I  might  say  that  I  do  not  know  an  individual — who  seriously  wishes 
to  touch  the  Crown,  or  any  branch  of  our  excellent  constitution ; 
nod  when  we  hear  peevish  and  disrespectful  expressions  concerning 
HDy  of  its  functions,  depend  upon  it,  it  proceeds  from  some  prac- 
tical variance  between  its  theory  and  its  practice.  These  variances 
iire  the  fatal  springs  of  disorder  and  disgust :  they  lost  America, 
and  in  that  unfortunate  separation  laid  the  foundation  of  all  that 
we  have  to  fear :  yet  instead  of  treading  back  our  steps,  we  seek 
recovery  in  the  system  which  brought  us  into  peril.  Let  Govern- 
ment in  England  always  take  care  to  make  its  administmtion 
correspond  with  the  true  spirit  of  our  genuine  constitution,  and 
nothing  will  ever  endanger  it.  Let  it  seek  to  maintain  its  corrui>- 
tioDs  by  severity  and  coercion,  and  neither  laws  nor  arms  will  sujh 
(K>rt  it.  These  are  my  sentiments,  and  I  advise  you,  however 
unpopular  they  may  be  at  this  moment,  to  consider  them  before 
you  repel  them. 

If  the  defendant,  amongst  others,  has  judged  too  lightly  of  the 
advantages  of  our  Government,  reform  his  errors  by  a  beneficial 
experience  of  them  ;  above  all,  let  him  feel  its  excellence  to-day  in 
its  beneficence :  let  him  compare,  in  his  trial,  the  condition  of  an 
English  subject  with  that  of  a  citizen  of  France,  which  he  is 
supposed  in  theory  to  prefer.  These  are  the  true  criterions  by 
which,  in  the  long  run,  individuals  and  nations  become  affectionate 
to  governments,  or  revolt  against  them  :  for  men  are  neither  to  be 
talked  nor  written  into  the  belief  of  happiness  and  security,  when 
they  do  not  practically  feel  them,  nor  talked  or  written  out  of  them, 
when  they  are  in  the  full  enjoyment  of  their  blessings  :  but  if  you 
condemn  the  defendant  upon  this  sort  of  evidence,  depend  upon  it, 
he  must  have  his  adherents,  and,  as  far  as  that  goes,  I  must  be 
one  of  them. 

Gentlemen,  I  will  detain  you  no  longer,  being  satisfied  to  leave 
you,  as  conscientious  men,  to  judge  the  defendant  as  you  yourselves 
Would  be  judged ;  and  if  there  be  any  amongst  you  who  can  say 
to  the  rest  that  he  has  no  weak  or  inconsiderate  moments — that 
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all  his  words  and  actions,  even  in  the  most  thoughtless  passages 
of  his  life,  are  fit  for  the  inspection  of  God  and  man,  he  will  be 
the  fittest  person  to  take  the  lead  in  a  judgment  of  guilty,  and  the 
most  proper  foreman  to  deliver  it  with  good  faith  and  firmness  to 
the  Court. 

I  know  the  privilege  that  belongs  to  the  Attorney-Greneral  to 
reply  to  all  that  has  l)een  said ;  but  perhaps,  as  I  have  called  no 
witnesses,  he  may  think  it  a  privilege  to  be  waived.  It  is,  how- 
ever, pleasant  to  recollect,  that  if  it  should  be  exercised,  even  with 
his  superior  talents,  his  honour  and  candonr  will  guard  it  from 
abuse. 


Lord  Kbnyok,  having  summed  up  the  evidence,  the  jury  re- 
tired for  an  hour  and  a  half,  and  then  returned  with  a  verdict, 

GUILTT. 


TRIAL  of  Mr.  Perry  and  Mr.  Lambert,  Editor  and  Printer  of 
the  "  Morning  Chronicle  J*  /o7'  a  Libel,  on  the  information  of 
the  Attobnkt-Gekeral,  on  gth  December  1793. 

THE  SUBJECT. 

The  Attorney-General's  information  charged  the  defendants,  Mr. 
Peny  and  Mr.  Lambert,  as  editor  and  printer  of  the  Morning  Chronicle^ 
with  publishing  an  address  of  a  Society  for  political  information,  held 
at  the  Talbot  Inn,  at  Derby,  which  had  been  sent  to  the  Morning 
Chronicle  for  insertion,  in  the  ordinary  course  of  business ;  neither  Mr. 
Perry  nor  Mr.  Lambert  having  had  any  kind  of  connexion  or  corre* 
spoudence  with  the  authors. 

THE  SPEECH. 

With  the  two  gentlemen  oliarged  in  the  information  as  proprie* 
tors  of  the  Morning  Ckronide,  I  have  been  long  and  well  acquainted. 
Of  Mr.  John  Lambert,  who  coiidncts  the  mechanical  part  of  the 
printing  business,  I  have  no  personal  knowledge;  but  from  my 
intimate  acquaintance  with  the  other  two,  I  have  no  difficulty  in 
flaying  that  if  I  had  in  my  soul  the  slightest  idea  that  they  were 
|];uilty,  as  charged  in  the  information,  of  malicious  and  wicked 
designs  i^inst  the  State,  I  should  leave  the  task  of  defending 
them  to  others.  Not  that  I  conceive  I  have  a  right  to  refuse  my 
professional  assistance  to  any  man  who  demands  it,  but  I  have  for 
a  day  or  two  past  been  so  exti-emely  indisposed  that  I  feel  myself 
flcaroely equal  to  the  common  exertion  of  addressing  the  Court; 
end  it  is  only  from  the  fullest  confidence  in  the  innocence  Of  the 
defendants  that  I  came  forward  for  a  very  short  space  to  solicit 
the  attention  of  the  jury.  You,  gentlemen,  indeed,  are  the  sole 
arbitrators  in  this  cause,  and  to  Tou  it  belongs  to  decide  on  the 
whole  merits  of  the  question.  Mr.  Attorney-General  has  already 
given  a  history  of  the  prosecution,  which  was  originally  taken  up 
by  his  predecessor,  now  called  to  a  high  situation  in  his  profession. 
I  do  not  mean,  by  anything  I  shall' say,  to  impute  unbecoming  con- 
duct to  either  of  those  respectable  gentlemen  for  the  part  which 
tbey  have  taken  in  this  business ;  they  no  doubt  brou&^ht  it  for- 
ward because  tbey  considered  it  as  a  proper  matter  for  the  discus- 
sion of  a  jury.    I  take  it  for  granted  that  they  would  not  have  acted 
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80  bat  from  a  sense  of  dnty.  Be  this,  however,  as  it  may,  the 
weight  of  their  characters  ought  to  have  no  influence  upon  your 
minds  against  the  defendants.  It  would  be  dangeK>us  to  justice 
indeed  if,  because  a  charge  was  brought  by  a  respectable  Attomej- 
General,  it  were  to  be  received  as  an  evidence  of  guilt  which  ought 
at  all  to  bias  the  judgment  or  affect  the  decision  of  the  jury.  It  is 
the  privilege  of  every  British  subject  to  have  his  conduct  tried  by 
his  peers,  and  his  guilt  or  innocence  determined  by  them.  In  this 
case,  Mr.  Attorney-General  has  given  no  judgment ;  he  has  taken 
up  the  business  merely  in  the  course  of  his  professional  duty.  The 
whole  of  the  matter  comes  before  you,  gentlemen  of  the  jury,  wlio 
of  course  will  reject  everything  that  can  have  a  tendency  to  influ- 
ence your  decision  independently  of  the  merits  of  the  cause ;  you 
will  suffer  no  observation  that  may  fall  from  my  learned  friend,  or 
from  myself,  to  interfere  with  your  own  honest  and  unbiassed  judg- 
ments. You  are  to  take  everything  that  relates  to  the  case  into 
^(mr  oira  consideration  ;  you  are  to  consult  only  your  oitti  judg- 
ments ;  you  are  to  decide,  as  you  are  bound  by  your  duty,  accord- 
ing to  your  own  conscience;  and  your  right  to  decide  fully,  on 
every  point,  is  clearly  ascertained  by  the  law  of  libels.  To  the  Act 
lately  passed  you  are  to  look  as  the  only  rule  of  your  conduct  in 
the  exercise  of  your  functions. 

With  respect  to  the  interpretation  of  that  Act,  I  must  confess 
that  my  learned  friend  and  I  materially  differ.  In  one  principle, 
however,  we  entirely  agree — ^that  a  case  of  libel  is  to  be  tried 
exactly  aa  any  other  criminal  case ;  this  point,  indeed,  he  has  most 
correctly  stated.  When  a  man  accused  of  a  libel  is  brought  before 
a  jury,  they  are  to  consider  only  the  mind  and  intention  with  which 
the  matter  was  written,  and  accordingly  as  they  shall  find  that 
they  are  to  form  their  decision  of  guilt  or  innocence.  They  are  to 
dismiss  every  other  consideration,  and  allow  themselves  to  \ie 
biassed  by  no  motive  of  party  or  political  convenience.  There  is 
this  essential  difference  between  criminal  and  civil  cases :  in 
criminal  cases,  the  jury  have  the  subject  entirely  in  their  own 
hands ;  they  are  to  form  their  judgment  niion  the  whole  of  it,  not 
only  upon  the  act  alleged  to  be  criminal,  but  the  motive  by  which 
it  was  influenced,  the  intention  with  which  it  was  committed  ;  and, 
according  to  their  natural  sense  of  the  transaction,  they  ought  to 
find  a  man  innocent  or  guilty,  and  their  verdict  is  conclusive.  Not 
so  in  civil  cases.  In  these  the  jury  are  bound  to  abide  in  their 
decision  by  the  law  as  explained  by  the  Judge;  they  are  not  at 
liberty  to  follow  their  own  opinions.  For  instance,  if  I  am  deprived 
of  any  part  of  my  property,  the  loss  of  my  property  lays  a  founda- 
tion for  an  action,  and  the  fact  being  found,  the  jury  are  bound  to 
find  a  verdict  against  the  person  who  has  occasioned  my  loss,  what- 
ever might  be  his  intentions.  Here  the  Judge  pronounces  the  law, 
the  jury  only  find  the  fact.    The  law  and  the  fact  are  as  distinct 
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and  separate  as  light  from  darkness ;  nor  can  any  verdict  of  a  jury 
pass  for  a  farthing  in  opposition  to  the  law,  as  laid  down  by  tlie 
Judge,  since  the  courts  have  a  power  to  set  such  a  verdict  aside. 
But  in  criminal  cases,  the  very  reverse  has  been  immemorially 
established ;  the  law  and  the  fact  have  been  inseparably  joined ; 
the  intention  of  the  party  accused  is  the  very  gist  of  the  casa  We 
are  cbiminal  only  in  the  eyes  of  God  and  man,  as  far  as  the  mind 
and  intention  in  committing  any  act  has  departed  from  the  great 
principles  of  rectitade  by  which  we  are  bound  as  moral  agents,  and 
by  the  indispensable  duties  of  civil  society.  It  is  not  the  act  itself, 
but  the  motive  from  which  it  proceeds,  that  constitutes  guilt ;  and 
tlie  general  plea,  therefore,  in  all  criminal  cases,  is  not  guilty. 
Such  is  the  answer  which  the  justice  and  clemency  of  our  laws 
have  put  into  the  mouth  of  the  accused,  leaving  him  the  right  pf 
acquittal  if  the  circumstances  of  the  transaction  shall  be  found  to 
exculpate  his  motives. 

The  criminality  of  a  person  under  the  Libel  Act  is  not  to  be 
taken  as  an  inference  of  law  from  the  fact,  as  Mr.  Attorney-General 
has  stated  it,  but  (if  as  one  of  the  authors  of  that  bill  I  may  be 
allowed  to  interpret  its  meaning)  it  connects  and  involves  the  law 
and  the  fact  together,  and  obh'ges  the  jury  to  find  in  this  crime,  as 
iu  all  others,  by  extrinsic  as  well  as  intrinsic  means,  the  mind  and 
intention  with  which  the  fact  was  committed.     Nothing  can  be 
more  simple  than  the  doctrine.    It  goes  directly  to  the  reason  of 
the  thing.     Two  men,  for  instance,  are  in  company,  and  one  of 
them  is  killed.     It  is  not  an  inference  in  the  law  from  the  fact  of 
the  killing  that  the  person  was  guilty  of  murder ;  it  might  be  man- 
slaughter, justifiable  homicide,  chance-medley,  or  it  might  be  mm*- 
der:  the  fact  does  not  infer  the  crime;  it  is  the  intention  with 
which  the  act  was  committed,  and  this  the  jury  are  bound  to  dis- 
cover and  decide  upon  from  all  the  accompanying  circumstances. 
If  I  bad  been  wrong  in  holding  this  opinion,  all  my  opposition  to 
that  great  luminary  of  the  law  now  departed,*  but  who  will  always 
live  in  public  memory,  was  wrong  and  false.     I  revered  his  vener- 
able authority  ;  I  admired  the  splendour  of  his  talents,  which  illus- 
trated the  age  he  lived  in  ;  and  perhaps  ages  will  pass  without  pro- 
ducing his  rival.     I  still  opposed  him,  in  the  meridian  of  his  fame, 
on  the  doctrine  that  the  law  of  libel  was  an  inference  from  the  fnct ; 
Hnd  DOW  the  Legislature  have  solemnly  confirmed  my  opinion,  that 
the  law  and  fact  are  compounded  together,  and  are  both  to  be  found 
by  the  jury.     I  could  not  have  held  up  my  head  in  this  court,  nor 
in  the  world,  if  it  had  been  adjudged  otherwise ;   and  how  my 
learned  friend  can  hold  an  opinion  that  the  question  of  libel  is  to 
be  tried  precisely  like  all  other  criminal  cases,  and  yet  that  criminal 
intent  is  an  inference  of  law,  I  am  utterly  at  a  loss  to  comprehend. 
1  aver  that  you  are  solemnly  set  in  judgment  on  the  hearts  of  the 

*  Lord  Mansfield* 
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defendants  in  the  publication  of  this  paper ;  yon  are  to  search  for 
their  intention  by  every  means  which  can  sorest  itself  to  you  ;  you 
are  bound  to  believe  in  your  consciences  that  they  are  guilty  of 
malicious  and  wicked  designs,  before  3*ou  can  pronounce  the  verdict 
of  GUILTY.  It  is  not  because  one  of  them  published  the  paper,  or 
because  the  others  are  proprietors  of  it,  but  because  they  were,  or 
were  not,  actuated  by  an  evil  mind,  and  had  seditious  intentions, 
that  you  must  find  them  ^ilty  or  not  guilty.  Such  was  the  opinion 
of  the  venerable  Hale.  He  clearly  stated  that  such  fihould  be  the 
charge  given  to  you  by  the  Judge.  It  is  their  sacred  function  to 
explain  to  you  their  opinion,  but  not  to  force  it  upon  you  as  a  ruub 
for  yours.  A  jury  will  always  listen  with  reverence  to  the  solemn 
opinion  of  the  Judge ;  but  they  are  bound  to  examine  that  opinion 
as  rigorously  as  that  of  an  advocate  at  the  Bar ;  they  cannot,  and 
they  ought  not,  to  forget  that  a  judge  is  human,  like  themselves, 
and  of  course  not  exempt  from  the  infirmities  of  man.  I  do  not 
say  this  to  inspire  you  with  any  jealousy  of  the  explanations  which 
may  be  given  you  by  the  noble  and  learned  Judge  who  pi-esides 
here  with  so  much  wisdom,  integrity,  and  candour ;  and  whose 
ability  in  explaining  the  law  derives  both  force  and  lustre  from  the 
impartiality  which  so  eminently  distinguishes  him  in  the  dischai^ 
of  the  duties  of  his  office. 

I  now  come  to  the  consideration  of  the  question  :  What  is  the 
charfi;e  against  the  defendants?  Ijet  us  look  to  the  indictment, 
which  sets  out  with  referring  to  His  Majesty's  proclamation  which 
liad  appeared  against  all  seditious  writings  previous  to  the  publica- 
tion of  the  libel.  I  will  not  here  talk  of  the  propriety  of  that  pro- 
clamation ;  it  is  not  now  my  business  here  to  enter  into  political 
questions;  I  have  a  privilege  to  discuss  them  in  another  place.  I 
will  suppose  the  proclamation  to  have  been  dictated  by  a  wise  and 
prudent  i)oliGy ;  I  will  give  credit  to  it  as  a  measure  of  salutary 
precaution  and  useful  tendency.  I  will  only  remind  its  authors 
when  it  was  issued.  It  was  issued  at  a  period  the  most  extraor- 
dinary and  eventful  which  ever  occurred  in  the  annals  of  no^nkind  ; 
at  a  {)eriod  when  we  beheld  ancient  and  powerful  monarchies  over- 
turned— crumbled  into  dust,  and  republics  rising  upon  their  ruins ; 
when  we  beheld  despotic  monarchy  succeeded  by  the  despotism  of 
anarchy.  In  this  state  of  alarm,  confusion,  and  devastation  in 
other  counti'ies,  the  defendants  are  accused  by  this  information  of 
wickedly,  maliciously,  and  seditiously  endeavouring  to  dischaige 
His  Majesty  from  the  hearts  of  his  subjects,  and  to  alienate  the 

Ole  of  England  from  what  their  affections  were  riveted  on — a 
ed  and  well-regulated  monarchy.  The  proclamation  appeared 
professedly  to  check  a  spirit  of  innovation  which  had  already  dis- 
played itself  by  such  alarming  effects  in  a  neighbouring  country, 
and  which  it  was  feared,  by  its  authors,  might  in  its  progress 
become  fatal  to  all  eslablishmente.    How,  then,  can  this  paper  be 
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deemed  seditions  in  tlie  spirit  of  that  proclamation  ?    It  was  not 
sarely  against  a  reform  in  onr  own  constitution,  which  this  paper 
recommends,  that  the  proclamation  was  pointed,  hut  against  those 
who,  in  imitation  of  that  neighbouriDg  country,  wished  to  establish 
a  republican  anarchy.    Can  any  man  produce  a  single  expression 
which,  in  the  smallest  degree,  countenances  such  a  system  ?    How, 
then,  can  this  paper  be  urged  to  be  published  in  defiance  of  His 
Majesty's  authority,  or  to  have  a  tendency  to  alienate  the  minds  of 
his  subjects  from  his  government  ?    A  proclamation  is  always  con- 
sidered as  the  act  of  Ministers ;  it  becomes  the  fair  subject  of  discus- 
sion; nor  do  the  contents  of  this  paper  at  all  breathe  a  spirit  either 
disrespectful  to  His  Majesty's  person  or  injurious  to  his  government. 
If  you,  gentlemen  of  the  jury,  can  think  that  the  defendants  were 
actuated  by  the  criminal  motive,  not  of  wishing  to  reform  and  re- 
store the  beautiful  fabric  of  our  constitution,  somewhat  impaired 
by  time,  but  to  destroy  and  subvert  it,  and  to  raise  on  its  ruins  a 
democracy  or  anarchy — an  idea  at  which  the  mind  of  every  honest 
man  must  shudder — ^you  will  find  them  guil  ty.    Nay,  if  any  one  man 
knows  or  believes  them  to  be  capable  of  entertaining  such  a  wish,  or 
will  say  he  ever  heard  or  had  cause  to  know  that  one  sentence  inti- 
mating anything  of  that  nature  ever  fell  from  the  lips  of  any  one  of 
them„  I  will  give  them  up.     How  they  came  to  be  so  charged  upon 
tlie  record  I  cannot  tell :  thei*e  are  not  among  His  Majesty's  sub- 
jects men  better  disposed  to  the  Government  under  which  they 
live  than  the  defendants.    There  have  appeared  in  the  Morning 
Chnmiele,    day  after    day,    advertisements    to    a    vast   number 
warning  the  people  of  this  country  against  seditious  persons,  and 
against  the  effects  of  seditious  publications.     How  any  jury  can 
be  brought  to  think  the  defendants  are  what  they  are  stated  to  ' 
be  on  the  record  I  know  not.     The  information  states  that  the 
defendants   being  wicked,  malicious,  seditious,  and    ill-disposed 
persons,  did  unlJuUy,  wickedly,  maliciously,  and  seditiously,  pub- 
lish a  certain  maVcious,  scandalous,  and  seditious  libel  against  the 
Government  of  this  kingdom,  against  its  peace  and  tranquillity,  and 
to  stir  up  revolt,  and  to  encourage  His  Majesty's  subjects  to  resist- 
ance against  his  person  and  government     This  is  the  charge.     All 
records  have  run  in  this  form  from  the  most  remote  antiquity  in 
the  law  of  England,  for  the  purpose  of  charging  the  defendent  ex- 
pressly and  emphatically  with  an  evil  inteution.    So  we  charge  a 
man  accused  of  treason — so  of  murder — so  of  all  worst  and  most 
dangerous  crimes:  first,  we  begin  with  the  intention,  and  then  we 
state  the  overt  act  as  evidence  of  that  intention  which  constitutes 
the  crime.    Now  the  record  charges  these  defendants  with  this  evil 
intention,  and  that,  in  order  to  give  effect  to  that  intention,  they 
did  publish  the  paper  now  before  the  jury.     Such  is  the  charge. 
Mr.  Attorney-General  has  stated  to  you  in  his  opening,  that  if  it 
shall  appear  to  you  that  the  paper  in  question  was  not  written 
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ivith  a  good  intention  hy  its  authors,  then  the  defendants  are  guilt jr 
of  the  crime  imputed  to  them  upon  the  record.     This  I  deny. 
Tour  Lordship  will  recollect  the  case  of  the  King  and  Stockdale; 
and  I  shall  leave  to  the  jury  in  this,  as  your  Lordship  did  in  tiiat 
case,  the  question  of  the  intention  of  the  party  from  the  context  of 
the  whole  publication,  and  the  circumstances  attending  it;  and 
upon  this  I  will  maintain  that  it  is  not  sufficient  that  it  should 
appear  the  paper  was  written  with  a  criminal  intention  by   its 
author,  or  that  the  paper  itself  was  criminal,  but  that  it  must  also 
appear  that  the  defendants  published  it  with  a  criminal  intention. 
Here,  as  in  every  other  case,  the  great  maxim  of  the  law  is  to  be 
recollected — cxtus  nan  facit  reum  ;  the  mere  act,  taken  by  itself, 
and  separated  from  the  intention,  can  never  in  any  instance  consti- 
tute guilt.     There  is  no  evidence  who  are  the  authors  of  this  paper ; 
the  Attorney-General  has  not  proved  or  shown  in  any  way  that  the 
person  who  composed  the  paper  was  of  the  description  which  the 
record  states  the  defendants  to  be.    If  the  design  of  the  writers  of 
this  paper  was  so  mischievous,  then  the  Society  that  gave  it  birth 
were  seditious  and  evil-disposed  men.     What  steps  have  been  taken 
to  discover  and  hunt  out  this  treason?     Have  the  Society  been 
prosecuted,  or  any  of  its  members  ?    Has  the  writer  been  sought 
after  and  punished  ?    No  such  thing.     At  Derby  all  is  quiet     K<> 
sedition  has  been  found  lurking  there — no  prosecution  has  been 
instituted  against  any  person  whatever  for  this  paper.     But  it  has 
been  said  the  paper  itself  will  prove  the  seditious  design.     After 
reading  it  over  and  over  again,  and  paying  to  it  all  the  attention 
possible,  I  protest  I  cannot  discover  any  such  tendency;  on  the 
contrary,  I  can  very  well  conceive  that  the  man  who  wrote  it  might 
honestly  be  induced  to  write  and  circulate  it,  not  only  with  the 
most  unblemished  intentions,   but  from  motives  of    the  purest 
attachment  to  the  constitution  of    the  country,  and    the  most 
ardent  wishes  for  the  happiness  of  the  people. 

I  can  conceive  that  he  had  no  other  object  in  pointing  out  the 
defects  of  the  constitution  than  to  show  the  necessity  of  a  reform 
which  might  bring  it  back  to  its  ancient  principles,  and  establish  it 
in  its  original  purity.  Animated  by  those  wishes,  the  author  was 
naturally  enough  led  to  advert  to  what  was  passing  on  the  conti- 
nent of  Europe,  and  to  consider  how  far  it  might  affect  the  interests 
of  his  country  and  the  attainment  of  his  favourite  object.  He  was 
thence  led  to  conclude  that  nothing  could  be  more  fatal  to  us,  or 
more  likely  to  increase  the  calamities  under  which  we  have  already 
suffered,  than  an  interference  in  those  destructive  wars  which  were 
ravaging  Europe,  and  against  which  every  good  citizen,  as  well  as 
every  friend  to  humanity,  ought  to  enter  his  protest.  This  may  be 
gathered  from  the  conclusion  of  the  fourth  section  of  the  paper : — 
**  We  are  certain  our  present  heavy  burdens  are  owing,  in  a  great 
measure,  to  cruel  and  impolitic  wars,  and  therefore  we  will  do  all 
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on  onr  part,  as  peaceable  citizens,  who  have  the  good  of  the  com- 
mnnity  at  heart,  to  enlighten  each  other,  and  to  protest  against 
ihem/'  Here  it  is  evident  that  the  author  considers  the  state  of  the 
representation  as  the  cause  of  our  present  evils,  and  to  a  constitu* 
tional  reform  of  Parliament  he  looks  as  their  remed3r.  In  the  con-* 
elusion  of  the  fifth  section  he  thus  explicitly  states  his  sentiments : 
— ^*'An  eqpal  and  uncorrupt  representation  would,  we  are  per- 
suaded, save  US  from  heavy  expenses,  and  deliver  us  from  many 
oppressions  ;  we  will  therefore  do  our  duty  to  procure  this  reform, 
which  appears  to  us  of  the  utmost  impotance."  How  is  it  proposed 
to  procnre  this  reform  ?  Why,  "  by  constitutional  means — ^by  the 
circalation  of  truth  in  a  peaceable,  calm,  unbiassed  manner."  Can 
this  then  be  maliciously  intended?  Does  it  fall  within  the 
Attomey-Grenerars  description  of  sedition  ?  Is  it  fit  that  a  subject 
of  this  country  should  be  convicted  of  a  crime,  and  subjected  to 
heavy  punishment  for  publishing  that  abuses  subsist  in  the  govern^ 
ment  of  this  country,  and  arguing  from  thence  the  necessity  for 
reform?  Mr  Attorney-General  seems  to  admit  that  a  man  may 
publish,  if  he  pleases,  the  evils  which  appear  to  him  to  subsist ; 
but  he  qualifies  it  by  saying,  that  when  he  points  out  the  defects 
he  should  point  out  also  the  advantages  arising  from  our  representa- 
tion—that he  should  state  the  blessings  we  enjoy  from  the  mixed 
nature  of  our  monarchy — that  if  he  draws  the  gloomy  part,  he 
should  present  us  also  with  the  bright  side  of  the  picture,  in  order 
that  we  may  see  the  whole  together,  and  be  able  to  compare  what 
is  beautiful  with  what  is  deformed  in  the  structure  of  our  Govern- 
ment I  must  own  I  was  rather  surprised  to  hear  such  an  argu- 
ment from  my  learned  friend  ;  I  can  hardly  think  the  observation 
fair,  or  by  any  means  worthy  of  his  enlightened  understanding.  He 
must  know  that  when  a  zealous  man  pours  out  his  thoughts,  intent 
00  urging  a  particular  point,  he  confines  himself  to  the  question  he 
basin  view — be  directs  his  whole  attention  to  illustrate  and  enforce 
it,  and  does  not  think  it  necessary  to  run  into  every  angle  and 
corner  to  rake  together  heterogeneous  materials,  which,  though 
they  may  be  connected  with  the  general  subject,  ai-e  foreign  to  his 
particnlar  purpose. 

No  man,  if  he  felt  himself  goaded  by  the  excise  laws,  could  be 
expected,  in  his  petition  for  redress,  to  state  all  the  advantages 
which  arose  to  the  State  out  of  the  other  branches  of  the  revenue. 
If  this  were  to  be  adopted  as  a  rule,  a  man  could  not  complain  of 
a  grievance,  however  intolerable  he  felt  it  to  himself,  without  also 
stating  the  comforts  which  were  enjoyed  by  others.  Is  a  man  not 
to  l)e  permitted  to  seek  redress  from  any  part  of  the  government 
under  which  he  lives,  and  to  support  which  he  contributes  so 
much,  unless,  in  enumerating  his  particular  grievance,  he  enters 
into  a  general  panegyric  on  the  constitution  ?  Will  Mr.  Attorney- 
General  say  to-day  that  this  is  the  law  of  libel  ? 
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This  very  point  has  been  most  admirably  touched  upon  by  a 
person  who  ranks  in  the  highest  class  of  genius,  and  whose  splendid 
and  powerful  talents,  once  exerted  in  the  cause  of  the  people,  may 
]>088ibly  bear  away  the  {lalm  in  the  minds  of  iK)8terity  from  tl^ 
most  illustrious  names  of  Greece  and  Bome. 

Mr.  Burke,  in  his  '*  Reflections  on  the  Affairs  of  France/*  at  the 
commencement  of  the  Revolution,  most  justly  observes,  that  when 
a  man  has  any  particular  thing  in  view,  he  loses  sight  for  a  time 
even  of  his  own  sentiments  on  former  occasions  :  when  that  right 
honourable  gentleman  was  asked  by  those  who  had  so  often  lis- 
tened to  his  eloquence  in  favour  of  the  people,  why  he  had  excluded 
bis  former  favourite  topic  from  a  share  in  his  work,  and  made  men* 
archy  the  sole  subject  of  his  vindication  and  jianegyric  ?  What- 
ever may  belong  to  the  work  itself,  the  answer  which  he  gave  upon 
that  occasion  must  be  admitted  to  be  sound  and  forcible.  When 
the  rights  of  the  people  appeared  to  him  to  be  in  danger,  from  the 
increasing  and  overpowering  influence  of  the  Grown,  he  brought 
forward,  he  said,  sentiments  favourable  to  such  rights.  Bat  when 
monarchy  was  in  danger,  monarchy  became  the  object  of  bis  pro- 
tection ;  the  rights  of  the  people  were  nothing  to  him  then  ;  they 
did  not  form  the  subject  of  his  book  ;  his  object  was  to  show  where 
the  danger  lay  ;  and  the  l)eautiful  illustration  from  Homer,  relative 
to  the  death  of  Hector,  was  most  applicable : — "  Wiien  his  body  was 
placed  before  the  aged  king,  his  other  sons  surrounded  him,  anxious 
to  afford  that  consolation  which  so  great  a  calamity  required  ;  the 
unhappy  father,  as  if  offended  with  their  tenderness,  flung  his  affec- 
tionate offspring  from  him  like  a  pestilence.  Was  it  that  the  in- 
animate and  useless  corpse  was  dearer  to  the  parent  than  the  living 
children  ?  No.  But  his  mind  was  so  absorbed,  so  buried  in  the 
fate  of  Hector,  that  he  was  for  a  while  incapable  of  entertaining 
any  other  impression."  So  said  the  author  of  that  book,  and  it  was 
well  said;  for  when  a  man  writes  upon  a  particular  subject  be 
centres  his  mind  in,  he  calls  forth  all  its  powers  and  energy  to  the 
discussion,  and  allows  nothing  that  has  not  an  immediate  relation 
to  the  object  he  has  in  view  to  divide  his  feelings  or  distract  his 
attention.  But  if  the  observations  of  Mr.  Attorney-Gkneral  are  to  be 
adopted  as  a  rule,  it  will  be  impossible  to  discuss  any  point  of  a 
question  without  entering  into  the  whole  merits ;  no  man  will  dare 
to  complain  of  any  abuse  of  the  constitution,  without,  at  the  same 
time,  enumerating  all  its  excellences,  or  venture  to  touch  upon  a 
to{)ic  of  grievance,  without  bringing  forward  a  recital  of  blessings. 
A  paragraph  would  be  swelled  to  a  pamphlet,  and  an  essay  expanded 
to  a  dissertation. 

But  it  seems  the  circumstances  of  the  times  render  any  opinion 
in  favour  of  a  reform  of  Parliament  peculiarly  improper,  and  even 
dangerous,  and  that  the  recommendation  of  it,  as  the  only  remedy 
for  our  grievances  must,  therefore,  in  the  present  moment,  bs 
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ascribed  to  mischieyous  intentions.    Were  I  impressed  with  a  sense 
of  that  corruption  which  has,  to  a  certain  degree,  impaired  and 
defaced  the  fair  fabric  of  onr  constitution,  and  which,  if  not  stopped 
in  its  progress,  may  lead  to  its  decay  and  ruin :  were  I  to  address 
you,  gentlemen  of  the  jury,  to  petition  for  a  reform  of  Parliament, 
I  would  address  you  particularly  now,  as  the  season  most  fit  for 
the  purpose ;  I  would  address  you  now,  because  we  have  seen  in 
other  conntries  the  effect  of  suffering  evils  to  prevail  so  long  in 
a  government^  and  to  increase  to  such  a  pitch,  that  it  became  im- 
possible to  correct  them,  without  bringing  on  greater  evils  than 
those  which  it  was  the  first  object  of  the  people  to  remove  ;  that  it 
became  impossible  to  remedy  abuses  without  opening  a  door  to 
revolution  and  anarchy.    There  are  many  diseases  which  might  be 
removed  by  gentle  medicines  in  their  beginning,  and  even  corrected 
by  timely  regimen,  which,  when  neglected,  are  sure  to  bring  their 
Tictims  to  the  grave.    A  slight  wound,  which  may  be  certainly 
cared  by  the  simplest  application  seasonably  administered,  if  left 
to  itself,  will  end  in  gangrene,  mortification,  and  death.    If  expe- 
rience can  be  of  any  service  to  warn  men  of  their  danger,  and  to 
instruct  them  how  to  avoid  it,  this  is  the  season  to  teach  men  the 
best  sort  of  wisdom,  that  wisdom  which  comes  in  time  to  be  useful* 
1  have  myself  no  hesitation  in  snbscribing  to  all  the  great  points 
in  this  declaration  of  the  meeting  at  Derby.    To  the  abuses  of  our 
representative  system  they  ascribe  our  unnecessary  war,  our  heavy 
hardens,  our  many  national  calamities.    And  at  what  period  have 
not  the  best  and  wisest  men  whom  this  country  ever  produced 
adopted  the  same  sentiments  and  employed  the  same  language  ? 
The  illustrious  Earl  of  Chatham  has  dignified  the  cause  by  the 
noblest  specimens  of  eloquence.    And  who  has  not  read  the  beau- 
til'nl  and  energetic  letter  of  Sir  George  Saville  to  his  constituents 
on  the  same  snbject,  a  letter  which  is  so  much  in  point  that  I  must 
b^  leave  to  repeat  it  to  you. 

''  I  return  to  you  baffled  and  dispirited,  and  I  am  sorry  that  truth 
obliges  me  to  add,  with  hardly  a  ray  of  hope  of  seeing  any  change 
in  ^e  miserable  course  of  public  calamities. 

**  On  this  melancholy  day  of  account,  in  rendering  up  to  yon  my 
tmst,  I  deliver  to  you  your  share  of  a  country  maimed  and  weak* 
ened;  its  treasure  lavished  and  misspent;  its  honours  faded ;  and 
its  conduct  the  laughing-stock  of  Europe:  our  nation  in  a  manner 
without  allies  or  friends,  except  such  as  we  have  hired  to  destroy 
oar  fellow-subjects,  and  to  ravage  a  country  in  which  we  once 
claimed  an  invaluable  share.  I  return  to  you  some  of  your  prin- 
cipal privileges  impeached  and  mangled.  And,  lastly,  I  leave 
you,  as  I  conceive,  at  this  hour  and  moment,  fully,  effectually, 
and  absolutely,  under  the  discretion  and  power  of  a  military  force, 
which  is  to  act  without  waiting  for  the  authority  of  the  civil 
wuigistrates. 
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*^  Some  have  been  accused  of  exaggerating  the  public  misfor- 
tunes, nay,  of  having  endeavoured  to  help  forward  the  mifichief, 
that  they  might  afterwards  raise  discontents.  I  am  willing  to  bo(ie, 
that  neither  my  temper  nor  my  situation  in  life  will  be  thought 
naturally  to  urge  me  to  promote  misery,  discord,  or  confusion,  or 
to  exult  in  the  subversion  of  order  or  in  the  ruin  of  property.  I 
have  no  reason  to  contemplate  with  pleasure  the  poverty  of  our 
country,  the  increase  of  our  debts  and  of  our  taxes,  or  the  decay  of 
our  commerce.  Trust  not,  however,  to  my  report;  reflect,  com- 
pare, and  judge  for  yourselves. 

"  But  under  all  these  disheartening  circumstances,  I  could  yet 
entertain  a  cheerful  hope,  and  undertake  again  the  commission  with 
alacrity,  as  well  as  zeal,  if  I  could  see  any  effectual  steps  taken  to 
remove  the  original  cause  of  the  mischief.  Then  would  there  be  a 
hope. 

''  But  till  the  purity  of  the  constituent  body,  and  thereby  that 
of  the  representative,  be  restored,  there  is  none. 

"  I  gladly  embrace  this  most  public  opportunity  of  delivering  107 
^utiments,  not  only  to  all  my  constituents,  but  to  those  likewise 
not  my  constituents,  whom  yet,  in  the  large  sense,  I  represent,  and 
am  faithfully  to  serve. 

"  I  look  upon  restoring  election  and  representation  in  some  de- 
gree (for  I  expect  no  miracles)  to  their  original  purity,  to  be  that 
without  which  all  other  efforts  will  be  vain  and  ridiculous. 

"  If  something  be  not  done,  you  may  indeed  retain  the  outward 
form  of  your  constitution,  but  not  the  {K)wer  thereof." 

Such  were  the  words  of  that  great  and  good  man,  surely  equally 
forcible  with  any  of  those  employed  in  the  declaration  of  the  meet- 
ing at  Derby,  yet  who  ever  imputed  to  him  mischievous  intentions, 
or  suspected  him  of  sedition  ?  Tet  this  letter  he  published  aod 
circulated,  not  only  among  his  constituents  in  the  extensive  ooanty 
of  York,  but  addressed  it  to  the  nation  at  large,  and  recommended 
it  to  their  attention.  Who  does  not  recollect  the  conduct  which 
had  been  adopted  on  the  same  subject  by  the  persons  now  nearest 
His  Majesty's  person,  and  highest  in  his  counsels  ?  Had  not  the 
same  truths  published  in  this  declaration  been  repeatedly  asserted 
and  enforced  by  them  ?  Names  it  is  unnecessary  to  mention ;  the 
proceedings  to  which  I  refer  are  sufficiently  known:  but  at  the 
same  time,  I  beg  leave  to  be  understood  to  convey  no  personal 
reflection  or  reproach.  I  am  the  more  anxious,  in  this  instance,  to 
guard  against  misrepresentation  from  what  happened  to  me  upon 
a  late  occasion,  when,  in  consequence  pf  my  argument  being  mis- 
understood, an  observation  was  put  into  my  mouth,  which  would 
have  disgraced  the  lips  of  an  idiot  It  was  ascribed  to  nie  to  have 
Kaid,  that  if  any  man  had  written  a  libel,  and  could  prove  the  pub- 
lication of  the  same  libel  by  another  i)er8on  before,  he  might  jus- 
tify himself  under  that  previous  publication.    I  cannot  conceive 
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how  so  egregioas  a  blunder  could  have  been  committed.  What  I 
said  was,  that  a  man  may  show  he  was  misled  by  another  in  adopt* 
iD<^  his  opinion,  and  may  use  that  circumstance  as  evidence  of  the 
innocence  of  his  intention  in  a  publication  ;  or  where  the  writing  is 
not  defamatory  of  an  individual  which  may  be  brought  to  a  known 
standard  of  i)Ositive  law,  but  is  only  criminal  from  a  supposed 
tendency  in  fact  to  excite  sedition  and  disorder,  he  may  repel  that 
tendency  by  showing  the  jury,  who  alone  are  to  judge  of  it,  that 
tlie  »ime  writing  had  before  been  in  extensive  circulation,  without 
eitiier  producing,  or  being  supposed  to  produce,  sedition ;  and  he 
may  also  repel  the  inference  of  criminal  intention  by  showing  that 
the  wisest  and  most  virtuous  men  in  other  times  had  maintained 
the  same  doctrines,  not  merely  with  impunity,  but  with  the  appro- 
bation and  rewards  of  the  public.  This  I  maintained  to  be  the  law 
in  the  case  of  Mr.  Holt,  the  printer,  and  this  I  shall  continue  to 
maintain  upon  every  suitable  occasion. 

To  bring  home  the  application.  The  first  men  in  the  present 
Government  have  held  and  published  every  doctrine  contained  in 
tills  paper. .  I  studiously  avoid  all  allusion  which  may  seem  to 
convey  reproach  to  the  high  persons  to  whom  I  have  referred,  on 
account  of  any  change  apparentj  in  their  conduct  and  sentiments, 
because  I  conceive  it  to  be  unnecessary  to  my  present  argument, 
and  because  I  have  a  privilege  to  discuss  their  conduct  in  another 
place,  where  they  are  themselves  present  to  answer.  Besides,  a 
man  has  a  right  to  his  sentiments,  and  he  has  a  right  to  change 
tliem ;— on  that  score  I  attack  no  man,  I  only  defend  my  clients. 
But  thus  far  I  am  entitled  to  say,  that  if  they  published  sentiments 
without  having  it  imputed  to  them  that  they  were  seditious,  evil- 
miaded,  and  wicked,  it  is  but  fair  and  reasonable  to  allege,  that 
others,  in  bringing  forward  the  same  sentiments,  may  be  equally 
exeuipted  from  impure  motives.  I  repeat  that  every  man  has  a 
ri<|:hl  to  publish  what  he  thinks  upon  matters  of  public  concern,  to 
]H)iDt  out  the  impolicy  of  wars,  or  the  weight  of  taxes,  to  complain 
of  grievances,  and  to  expose  abuses.  It  is  a  right  which  has  ever 
been  exercised,  and  which  cannot  be  annihilated  without  at  the 
Siime  time  putting  an  end  to  all  freedom  of  discussion.  If  we  talk 
of  the  circumstances  of  the  times,  do  the  present  afford  less  ground 
for  remonstrance  and  complaints  than  former  periods?  I  might 
read  you  many  extracts  from  the  writings  of  Mr.  Burke,  who,  to 
eloquence,  the  fame  of  modern  times,  adds  the  most  extensive  and 
univeTsal  acquaintance  with  the  history  both  of  his  own  country 
and  of  every  other.  Mr.  Burke  (it  is  a  meidt  I  never  can  forget), 
with  no  less  vehemence,  and  in  language  not  less  pointed  and 
forcible  than  we  find  in  this  declaration,  exposes  the  same  abuses, 
aud  laments  the  same  evils.  What  hb  wrote  during  the  American 
war,  are  not  the  writers  of  this  declaration  justified  in  writing  «t 
present  ?    To  the  defects  and  abuses  of  our  system  of  represeuta- 
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tioD,  may,  in  my  opinion,  be  ascribed  all  the  calamities  that  we 
then  suffered,  that  we  are  now  suffering,  or  are  still  apparentlv 
doomed  to  suffer.  The  eWIs  which  we  now  lament  originated  from 
the  same  source  with  those  which  we  formerly  suffered.  To  the 
defects  of  our  representation  we  owe  the  present  war,  as  to  them 
also  we  owe  that  disastrous  and  unprincipled  conflict  which  ended 
in  the  separation  of  Great  Britain  from  her  colonies.  The  events, 
indeed,  were  nearly  connected  :  that  mighty  republic  beyond  the 
Atlantic  gave  birth  to  the  new  republic  in  Europe  with  which  we 
are  at  present  engaged  in  hostilities.  From  all  the  consequenoes. 
which  we  have  already  experienced,  which  we  now  suffer,  and  which 
we  have  yet  to  anticipate  in  reserve,  I  will  venture  to  say  that  a 
reform  in  the  representation,  applied  seasonably,  would  have  effec- 
tually saved  the  country.  Is  it  likely,  while  this  fruitful  source  of 
misfortune  remains,  that  we  shall  not  continue  to  suffer  ?  And  if 
a  man  really  entertains  this  opinion,  is  it  not  his  duty  to  publish 
his  thoughts,  and  to  urge  tiie  adoption  of  a  fair  and  legal  remedy? 
Is  he  to  be  set  down  as  a  seditious  and  evil-minded  man  because  be 
speaks  the  truth  and  loves  his  country  ?  Of  the  war  in  which  this 
country  is  engaged  I  will  here  say  nothing ;  it  will  soon  come  to  be 
discussed  in  another  place,  where  I  have  not  failed  to  exercise  that 
privilege  which  I  there  possess,  to  deliver  my  opinion  of  its  dread- 
ful consequences.  But  of  all  these  consequences,  there  is  none 
which  I  conceive  to  be  more  dreadful  and  alarming  than  that  I 
CAN  SEE  NO  SND  TO  IT  ;  and  I  believe  wiser  persons  than  myself  an« 
equally  at  a  loes  to  predict  its  teimination.  This  paper,  which  so 
justly  reprobates  wars,  is  rumoured  to  come  from  the  pen  of  a 
writer  whose  productions  justly  entitle  him  to  rank  as  the  first  poet 
of  the  age; — who  has  enlarged  the  circle  of  the  pleasures  of  taste,  and 
embellished  with  new  flowers  the  regions  of  fancy.  It  was  brought 
forward  in  a  meeting,  in  a  legal  and  peaceable  manner,  and  I  have 
never  heard  that  either  the  author,  or  any  of  the  members  present 
at  the  meeting,  have  been  prosecuted,  or  that  the  smallest  censure 
has  fallen  upon  their  conduct.  But  even  if  (hey  had  been  made 
the  objects  of  the  prosecution,  sanctioned  as  they  are  in  what  they 
have  writteu  by  every  principle  of  the  constitution,  and  supported 
in  their  conduct  by  its  best  and  most  virtuous  defenders  in  all 
times,  I  should  have  had  little  difficulty  in  defending  them.  How 
much  less,  in  the  case  of  the  defendants,  who  are  not  stated  to  be 
the  authors  of  this  paper,  who  only  published  it  in  the  course  of 
their  business,  and  who  published  it  under  such  peculiar  circum- 
stances as,  even  if  the  contents  could  have  admitted  any  criminal 
interpretation,  must  have  done  awny  on  their  part  all  imputation 
of  any  criminal  intention.  They  have  in  a  manly  way  instructed 
me,  however,  to  meet  the  question  upon  its  own  merits ;  not  becaose 
they  could  not  have  proved  a  very  peculiar  alleviation,  but  because 
they  have  always  presented  a  fair  and  unequivocal  responsibility  for 
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the  oondiict  of  their  pn{)er.  Let  me  particularly  call  your  attention 
to  this  circumstance,  that  for  the  number  of  years  during  which  the 
defendants  have  conducted  a  newspaper,  they  have  never  before,  in 
a  single  instance,  been  tried  for  any  offence,  either  against  an  indi- 
vidual or  against  the  State ;  they  have,  m  the  execution  of  their 
task,  assiduously  endeavoured  to  enlighten  the  minds  of  ttieir  fellow- 
Knbjects,  while  they  have  avoided  everything  that  might  tend  to 
endanger  their  morals.  They  have  displayed,  in  the  conduct  of 
their  paper,  a  degree  of  learning,  taste,  and  genius,  superior  to  what 
has  distinguished  any  similar  underUikiug.  They  have  done  their 
fellow-citizens  a  most  essential  service,  by  presenting  them  with 
the  most  full  and  correct  intelligence  of  what  has  been  passing  on 
the  political  theatre  of  Europe,  neither  sullied  -by  prejudice,  nor 
disguised  by  misrepresentation.  The  attention  which  they  have 
IKiid  to  the  important  occurrences  which  have  taken  place  in  a 
neighbouring  country,  and  the  impartiality  with  which  they  have 
stilted  them,  do  them  the  greatest  credit.  I  trust  that  it  will  be 
uo  objection  to  them  in  their  character  of  editors,  that  they  have 
sought  only  for  the  tmth,  and,  wherever  they  have  found  facte,  have 
not  hesitated  to  bring  them  before  the  public.  They  have  thus 
enabled  their  readers  to  judge  for  themselves,  and  have  furnished 
them  with  the  means  to  form  a  proper  judgment.  This  is  the  true 
value  of  a  free  press.  The  more  men  are  enlightened,  the  better 
will  they  be  qualified  to  be  good  subjecte  of  a  good  Government : 
and  the  British  constitution,  as  it  has  nothing  to  fear  from  com- 
|)arison,  so  it  can  receive  no  support  from  those  arts  which  disguise 
or  suppress  the  truth  respecting  other  nations.  Wherever  they 
have  been  called  to  deliver  their  sentiments  upon  public  occurrences, 
they  have  equally  avoided  being  misled  by  the  credulity  of  alarm 
and  the  frenzy  of  innovation ;  and  have  reprobated,  with  the  same 
spirit  and  boldness,  the  abuse  of  freedom  and  the  perversion  of 
]K)wer, — the  outrages  of  a  sanguinary  mob,  and  the  oppressions  of 
an  unprincipled  despot.  Whatever  may  have  been  their  political 
partialities,  they  are  such  as  cannot  but  do  them  the  highest  honour, 
and  their  partialities  have  been  the  result  of  honest  conviction. 
Though  uniformly  consistent  in  their  friendships,  they  have  never 
been  accused  by  those  who  know  them  of  being  partisans  for 
interest  Their  opinions  have  been  honest,  as  well  as  steady  ;  and 
through  life  they  have  maintained  and  asserted  the  pure  principles 
of  rational  freedom,  and  given  the  most  strenuous  support  to  the 
best  interests  of  man.  They  have,  in  their  daily  task,  ever  pre* 
served  reverence  for  private  character,  and  in  no  instance  violated 
the  decorums  of  life  by  low  ribaldry  or  wanton  defamation.  Though 
adverse  in  their  sentiments  to  Ministers  and  their  measures,  they 
have  confined  themselves  to  manly  discussion  and  fair  argument^ 
and  never  descended  to  indecent  attack  or  scurrilous  abuse. 
My  learned  friend  cannot  produce  a  single  instance  in  the  course 
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of  seventeen  years  (the  term  of  my  acquaintance  with  them),  ia 
which  they  have  heen  charged  in  any  court  with  public  libel  or  witlt 
private  defamation :  and  I  challenge  the  world  to  exhibit  a  single 
instance  in  which  they  have  made  their  journals  the  vehicles  of 
slander,  or  where  from  interest,  or  malice,  or  any  other  base  motive, 
they  have  published  a  single  paragraph  to  disturb  the  happiness  of 
private  life,  to  wound  the  sensibility  of  innocence,  or  to  outrage  the 
decencies  of  well-regulated  society.  I  defy  the  world  to  produce 
a  single  instance.  Men  who  have  so  conducted  themselves  are 
entitled  to  protection  from  any  Government,  but  certainly  they  are 
particularly  entitled  to  it  where  a  free  press  is  part  of  the  system. 
In  the  fair  and  liberal  management  of  their  paper,  fifteen  shilliogs 
out  of  every  guinea  which  they  receive  flows  directly  into  the  public 
Exchequer ;  and  besides  the  incessant  toil  and  the  unwearied 
watching,  all  the  expenses  by  which  this  great  gain  to  Government 
is  produced  are  borne  exclusively  by  them.  They  essentially 
contribute,  therefore,  by  their  labours  to  the  support  of  Govern- 
ment, and  they  are  as  honestly  and  fervently  attached  to  the  tiue 
principles  of  the  British  constitution,  to  the  Crown,  and  to  the  mixed 
system  of  our  Government,  as  any  subject  of  His  Majesty ;  but  at 
the  same  time  they  are  ready  to  acknowledge  that  they  ever  have 
been  advocates  for  a  temperate  and  seasonable  reform  of  the 
abuses  which  have  crept  into  our  system.  Their  minds  are  to  he 
taken  from  the  whole  view  of  their  conduct.  It  is  a  curious,  and  I 
will  venture  to  say,  in  times  so  convulsed,  an  unexampled  thing, 
that  in  all  the  productions  of  my  friends,  that  in  all  the  variety  of 
their  daily  miscellany,  the  Grown  officers  have  been  able  to  pick 
out  but  one  solitary  advertisement  from  all  that  they  have  published, 
on  which  to  bring  a  charge  of  sedition ;  and  of  this  advertisement, 
if  they  thought  fit  to  go  into  the  detail,  they  could  show,  even  by 
internal  evidence,  that  it  was  inserted  at  a  very  buefy  moment,  with- 
out revision  or  correction,  and  at  the  very  time  that  this  advertise- 
ment appeared,  seven  hundred  declarations,  in  support  of  the  King's 
Government,  appeared  in  the  same  paper,  which  they  revised  and 
corrected  for  publication.  You  ai-e  not  therefore  to  take  one  adver- 
tisement, inserted  in  their  paper,  as  a  criterion  of  their  principles, 
but  to  take  likewise  the  other  advertisements  which  appeared  along 
with  it.  Would  the  readers,  then,  of  this  paper,  while  they  read  in 
this  advertisement  a  recital  of  the  abuses  of  the  constitution,  not  be 
in  possession  of  a  sufficient  antidote  from  the  enumeration  of  its 
blessings  ?  While  the  admirers  of  the  constitution  came  forward 
with  an  unqualified  panegyric  of  its  excellences,  were  not  the 
friends  of  reform  justified  in  coming  forward  with  a  fair  statement 
of  grievances  ?  If  it  is  alleged  that  the  pecuniary  interest  which 
the  proprietors  have  in  a  newspaper  ought  to  subject  tiiem  to  a 
severe  responsibility  for  its  contents,  let  it  be  recollected  that  they 
have  only  an  interest  in  common  with  the  public.    I  again  call 
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npon  Mr.  Attomej-Gteneral  to  state  whetlier  the  fact  appears  to 
him  clearly  established  that  the  writers  of  this  paper  were  infiaeaced 
by  seditious  motives.  I  put  it  to  Ton,  gentlemen  of  the  jury,  as 
honest  men,  as  candid  judges  of  the  conduct,  as  fair  interpreters  of 
the  sentiments  of  others,  whether  you  do  not  in  your  hearts  and 
consciences  believe  that  these  men  felt  as  they  wrote — that  tliey 
complained  of  grievances  which  they  actually  experienced,  and 
expressed  sentiments  with  the  truth  of  which  they  were  deeply 
impressed  ?  If  you  grant  this — if  you  give  them  the  credit  of  honest 
feelings  and  upright  intentions,  on  my  part  any  farther  defence  is 
unnecessary;  we  are  already  in  possession  of  your  verdict;  you 
have  already  pronounced  them  not  guilty ;  for  you  will  not  condemn 
the  conduct  when  you  have  acquitted  the  heart.  Tou  will  rather 
desire  that  British  justice  should  resemble  that  attribute  of  Heaven 
which  looks  not  to  the  outward  act,  but  the  principle  from  which 
it  proceeds — to  the  intention  by  which  it  is  directed. 

In  summing  up  for  the  Crown,  I  would  never  wish  to  carry  the 
principles  of  liberty  farther  than  Mr.  Attorney-General  has  done, 
when  he  asserted  the  right  of  political  discussion,  and  desired  you 
only  to  look  to  the  temper  and  spirit  with  which  such  discussion 
was  made, — when  he  asserted  that  it  was  right  to  expose  abuses, 
to  complain  of  grievances,  provided  always  that  it  were  done  with 
an  honest  and  fair  iutention.  Upon  this  principle,  I  appeal  to  you 
whether  this  advertisement  might  not  be  written  with  a  bond  fide 
intention,  and  inserted  among  a  thousand  others,  without  any  sedi- 
tions purpose  or  desire  to  disturb  the  public  peace  ? 

Undoubtedly  our  first  duty  is  the  love  of  our  country ;  but  this 
love  of  our  country  does  not  consist  in  a  servile  attachment  and 
blind  adulation  to  authority.  It  was  not  so  that  our  ancestors 
loved  their  country ;  because  they  loved  it,  they  sought  to  discover 
the  defects  of  its  government :  because  they  loved  it,  they  endea- 
voured to  apply  the  remedy.  They  regarded  the  constitution  not 
as  slaves  with  a  constrained  and  involuntary  homage,  but  they 
loved  it  with  the  generous  and  enlightened  ardour  of  free  men. 
Their  attachment  was  founded  upon  a  conviction  of  its  excellence, 
and  they  secured  its  permanence  by  freeing  it  from  blemish.  Such 
was  the  love  of  our  ancestors  for  the  constitution,  and  their  pos- 
terity surely  do  not  become  criminal  by  emulating  their  example. 
I  appeal  to  you  whether  the  abuses  stated  in  this  paper  do  not  exist  in 
the  constitution,  and  whether  their  existence  has  not  been  admitted 
by  all  parties,  both  by  the  friends  and  enemies  of  reform  ?  Both,  I 
have  no  doubt,  are  honest  in  their  opinions ;  and  God  forbid  that 
honest  opinion  in  either  party  should  ever  become  a  crime.  In 
their  opinion  of  the  necessity  of  a  reform,  as  the  best  and  perhaps 
only  remedy  of  the  abuses  of  the  constitution,  the  writers  of  this 
paper  coincide  with  the  most  eminent  and  enlightened  men.  On 
this  groond  I  leave  the  question,  secure  that  your  verdict  will  be 
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Agreeable  to  the  dictates  of  yonr  consoiences,  and  be  directed  by  a 
sound  and  unbiassed  judgment. 


The  jury  then  withdrew.  It  was  two  o'clock  in  the  nfternooD. 
The  noble  and  learned  Judge,  understanding  that  they  were 
divided,  and  likely  to  be  some  time  in  making  up  their  minds, 
retired  from  the  bench,  and  directed  Mr.  Lowteu  to  take  the 
verdict.  At  seven  in  the  evening  they  gave  notice  that  they  had 
agreed  on  a  special  verdict,  which  Mr.  Lowten  could  not  receive. 
They  went  up  in  coaches,  each  attended  by  an  officer,  to  Lord 
Kenyon's  house.  The  special  verdict  was — Ouilty  of  publishing, 
but  with  no  malicious  intent 

Lord  Kenton.  I  cannot  record  this  verdict ;  it  is  no  verdict 
at  all. 

The  jury  then  withdrew,  and,  after  sitting  in  discussion  till 
within  a  few  minutes  of  five  in  the  morning,  they  found  a  general 
verdict  of  Not  Guilty, 


TRIAL  of  Mr.  Thomas  Walker  of  Manchester,  Merchant,  and 
six  other  Persons,  indicted  for  a  Conspiracy  to  overthrow  (he 
Constitution  and  Government  of  this  Kingdom,  and  to  aid 
and  assist  the  French,  being  the  King's  enemies,  in  case  they 
should  invade  this  Kingdom.  Tried  at  Lancaster,  before  Mr. 
Justice  Heath,  one  of  the  Jvdges  of  the  Court  of  Common 
Pleas,  and  a  Special  Jury,  on  die  2d  of  April  1794* 

THE  SUBJECT. 

We  baye  not  found  it  necessary,  for  the  fall  understanding  of  this  in- 
teresting and  extraordinary  case,  to  print  the  evidence  given  upon  the 
trial ;  because,  to  the  honour  of  Lord  Ellenboroagb,  then  Mr.  Law,  who 
conducted  the  prosecution  for  the  Crown,  after  hearing  positive  contra- 
diction of  the  only  witness  in  support  of  it,  by  several  unexceptionable 
persons,  he  expressed  himself  as  follows : — 

"  I  know  the  characters  of  several  of  the  gentlemen  who  have  been 
examined,  particularly  of  Mr.  Jones.  I  cannot  expect  one  witness 
alone,  unconfirmed,  to  stand  against  the  testimony  of  all  these  wit- 
nesses: I  ought  not  to  desire  it."  To  which  just  declaration,  which 
ended  the  trial,  Mr.  Justice  Heath  said,  "You  act  very  properly,  Mr. 
Law." 

The  jury  found  Mr.  Walker  Not  Guilty ;  and  the  witness  was  imme- 
diately committed,  indicted  for  perjury,  and  convicted  at  the  same 
assizes. 

Mr.  Walker  was  an  eminent  merchant  at  Manchester,  and  a  truly 
honest  and  respectable  man ;  and  nothing  can  show  the  fever  of  those 
times  more  than  the  alarming  prosecution  of  such  a  person  upon  such 
eyidence.  It  is  not  to  every  Attomey-Qeneral  that  such  a  case  could 
bave  been  safely  trusted.  The  conduct  of  Mr.  Law  was  highly  to  his 
honour,  and  a  prognostic  of  his  future  character  as  a  Judge. 

THE  SPEECH. 

Gkntleubk  of  the  Jury, — I  listened  with  the  greatest  atten* 
tioQ  (and  in  honour  of  my  learned  friend  I  must  say  with  the 
greatest  approbation)  to  much  of  his  address  to  you  in  the  opening 
of  this  cause ; — it  was  candid  and  manly,  and  contained  many  truths 
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which  I  have  no  interest  to  deny ;  one  in  particular  which  involves 
in  it  indeed  the  very  principle  of  the  defence, — the  value  of  that 
happy  constitution  of  Government  which  has  so  long  existed  in  this 
island.  I  hope  that  none  of  us  will  ever  forget  the  gratitude  which 
we  owe  to  the  Divine  Providence,  and  under  its  blessing,  to  the 
wisdom  of  our  forefathers,  for  the  happy  establishment  of  law  and 
justice  under  which  we  live,  and  under  which,  thank  GK>d,  my  clients 
are  this  day  to  be  judged.  Great,  indeed,  will  be  the  condemna- 
tion of  any  man  who  does  not  feel  and  act  as  he  ought  to  do 
upon  this  subject ;  for  surely  if  there  be  one  privilege  greater  than 
another  which  the  benevolent  Author  of  our  being  has  been  pleased 
to  dispense  to  His  creatures  since  the  existence  of  the  earth  which 
we  inhabit,  it  is  to  have  cast  our  lots  in  this  age  and  countr3\ 
For  myself,  I  would  in  spirit  prostrate  myself  daily  and  hourly 
before  Heaven  to  acknowledge  it,  and  instead  of  coming  from  the 
house  of  Mr.  Walker,  and  accompanying  him  at  Preston  (the  only 
truths  which  the  witness  has  uttered  since  he  came  into  Court),  if 
I  believed  him  capable  of  committing  the  crimes  he  is  charged  with, 
I  would  rather  have  gone  into  my  grave  than  have  been  found  as  a 
friend  under  his  roof. 

Gentlemen,  the  crime  imputed  to  the  defendant  is  a  serious  one 
indeed.  Mr.  Law  has  told  you,  and  told  you  truly,  that  this  indict^ 
ment  has  not  at  all  for  its  object  to  condemn  or  to  question  the 
particular  opinions  which  Mr.  Walker  and  the  other  defendants 
may  entertain  concerning  the  principles  of  this  Government,  or  the 
refoims  which  the  wisest  governments  may  from  time  to  time 
require.  He  is  indeed  a  man  of  too  enlarged  a  mind  to  think  for  a 
moment  that  his  country  can  be  served  by  interrupting  the  cun-ent 
of  liberal  opinion,  or  overawing  the  legal  freedom  of  English  senti- 
ment by  the  terrors  of  criminal  prosecution.  He  openly  disavows 
such  a  system,  and  has,  I  think,  even  more  than  hinted  to  us  that 
there  may  be  seasons  when  an  attention  to  reform  may  be  salutary, 
and  that  every  individual  imder  our  happy  establishment  has  a 
right,  upon  this  important  subject,  to  think  for  himself. 

The  defendants,  therefore,  are  not  arraigned  before  you,  nor  even 
censured  in  observation,  for  having  associated  at  Manchester  to 
promote  what  they  felt  to  be  the  cause  of  religious  and  civil  liberty : 
— nor  are  they  arraigned  or  censured  for  seeking  to  collect  the 
sentiments  of  their  neighbours  and  the  public  concerning  the 
necessity  of  a  reform  in  the  constitution  of  Parliament  These 
sentiments  and  objects  are  wholly  out  of  the  question :  but  they 
are  charged  with  having  unlawfully  confederated  and  conspired  to 
destroy  and  overthrow  the  Government  of  the  kingdom  by  open 
FORCE  AND  REBELLION,  and  that  to  effect  this  wicked  purpose  they 
exercised  the  King's  subjects  with  arms,  perverting  that  which  is 
our  birthright,  for  the  protection  of  our  lives  and  property,  to  the 
malignant  purpose  of  supporting  the  enemies  of  this  kingdom  in 
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case  of  an  invasion :  in  order,  as  my  friend  has  truly  said  (for  I 
admit  the  consequence  if  the  fact  be  established),  in  order  to  make 
oar  conntiy  that  scene  of  confusion  and  desolation  which  fills  every 
man's  heart  with  dismay  and  horror  when  he  only  reads  or  thinks 
of  what  is  transacting  at  a  distance  upon  the  bloody  theatre  of  the 
war  that  is  now  desolating  the  world.  This,  and  nothing  different 
or  less  than  this,  is  the  charge  which  is  made  upon  the  defendants, 
at  the  head  of  whom  stands  before  you  a  merchant  of  honour,  pro- 
perty, character,  and  respect,  who  has  long  enjoyed  the  counte- 
uance  and  friendship  of  many  of  the  worthiest  and  most  illustrious 
])er8ons  in  the  kingdom,  and  whose  principles  and  conduct  have 
more  than  once  been  publicly  and  gratefully  acknowledged  by  the 
community  of  which  he  is  a  member,  as  the  friend  of  their  com- 
merce and  liberties,  and  the  protector  of  the  most  essential  privil^es 
which  Englishmen  can  enjoy  under  the  laws. 

Gentlemen,  such  a  prosecution  ngainst  such  a  person  ought  to 
have  had  a  strong  foundation.  Putting  private  justice  and  ail 
respect  of  persons  wholly  out  of  the  question,  it  should  not,  but 
npon  the  most  clear  conviction  and  the  most  urgent  necessity,  have 
l)een  instituted  at  all.  We  are  at  this  moment  in  a  most  awful  and 
fearful  crisis  of  affairs.  We  are  told  authentically  by  the  Sovereign 
from  the  throne  that  our  enemies  in  France  are  meditating  an 
invasion,  and  the  kingdom  from  one  end  to  another  is  in  motion  to 
repel  it.  In  such  a  state  of  things,  and  when  the  public  transactions 
of  government  and  justice  in  the  two  countries  pass  and  repass  from 
one  another  as  if  upon  the  wings  of  the  wind,  is  it  politic  to  prepare 
tbis  solemn  array  of  justice  upon  such  a  dangerous  subject,  without 
a  reasonable  foundation,  or  rather  without  an  urgent  call  ?  At  a 
time  when  it  is  our  common  interest  that  France  sliould  believe  us 
to  be,  what  we  are  and  ever  have  been,  one  heart  and  soul  to  protect 
our  country  and  bur  constitution, — is  it  wise  or  prudent,  putting 
private  justice  wholly  out  of  the  question,  that  it  should  appear  to 
the  councils  of  France — ^apt  enough  to  exaggerate  advantages — 
that  the  Judge  representing  the  Government  in  the  northern  district 
of  this  kingdom  should  be  sitting  here  in  judgment,  in  the  presence 
of  all  the  gentlemen  whose  property  lies  in  this  great  county,  to 
trace  and  to  punish  the  existence  of  a  rebellious  conspiracy  to 
support  an  invasion  from  France, — a  conspiracy  not  existing  in  a 
single  district  alone,  but  maintaining  itself  by  criminal  concert  and 
correspondence  in  every  district,  town,  and  city  in  the  kingdom,-— 
projecting  nothing  less  than  the  utter  destruction  and  subversion  of 
the  Grovemment  ?  Good  God  1  can  it  be  for  the  interest  of  Govern- 
ment that  such  an  account  of  the  state  of  this  country  should  go 
forth  ?  Unfortunately,  the  rumour  and  effect  of  this  day's  business 
will  spread  where  the  evidence  may  not  travel  with  it  to  serve  as 
an  antidote  to  the  mischief;  for  certainly  the  scene  which  we  have 
this  day  witnessed  can  never  be  imagined  in  France  or  in  Europe, 
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where  the  spirit  of  our  law  is  known  and  understood  ;^t  never 
will  be  credited  that  all  this  serious  process  has  no  foundation  either 
in  fact  or  probability,  and  that  it  stands  upon  the  single  evidence 
of  a  common  soldier,  or  rather  a  common  vagabond,  discharged  as 
imfit  to  be  a  soldier ; — of  a  wretch,  lost  to  all  reverence  for  God 
nnd  religion,  who  avows  that  he  has  none  for  either,  and  who  is 
incapable  of  observing  even  common  decency  as  a  witness  in  llie 
court.  This  will  never  be  believed ;  and  the  country,  whose  best 
strength  at  home  and  abroad  is  the  soundness  of  all  its  members, 
will  suffer  from  the  very  credit  which  Government  will  receive  for 
the  justice  of  this  proceeding. 

What,  then,  can  be  more  beneficial  than  that  you  should  make 
haste,  as  public  and  private  men,  to  undeceive  the  world,  to  do 
justice  to  your  fellow-subjects,  and  to  vindicate  your  country? 
What  can  be  more  beneficial  than  that  you,  as  honest  men,  should 
upon  your  oaths  pronounce  and  record  by  your  verdict  that,  how- 
ever Englishmen  may  differ  in  religious  opinions,  which  in  such  a 
land  of  thinking  ever  must  be  the  case  ; — that,  however  they  may 
separate  in  political  speculations  as  to  the  wisest  and  best  formation 
of  a  House  of  Commons ; — that  though  some  may  think  highly  of 
the  Church  and  its  establishment,  whilst  others,  but  with  equnl 
sincerity,  prefer  the  worship  of  God  with  other  ceremonies,  or  with- 
out any  ceremonies; — that  though  some  may  think  it  unsafe  to 
touch  the  constitution  at  this  particular  moment,  and  some,  that 
at  no  time  it  is  safe  to  touch  it,  while  others  think  that  its  very  exist- 
ence depends  upon  iminediate  reformation; — what,  I  repeat,  can 
1)0  more  beneficial  than  that  your  verdict  should  establish  that 
though  the  country  is  thus  divided  upon  these  political  subjects,  as 
it  ever  has  been  in  every  age  and  period  of  our  history,  yet  that  we 
nil  recollect  our  duty  to  the  land  which  our  fathera  have  left  us  an 
an  inheritance — that  we  all  know  and  feel  we  have  one  common 
duty  and  one  common  interest  ?  This  will  be  the  language  of  your 
verdict,  whatever  you  yourselves  may  think  upon  these  topics  con- 
nected with  but  still  collat.eral  to  the  cause : — whether  you  shall 
approve  or  disapprove  of  the  opinions  or  objects  of  the  defendants, 
I  know  that  you  will  still  with  one  mind  revolt  with  indignation  at 
the  evidence  you  have  heard,  when  you  shall  have  heard  also  the 
observations  I  have  to  make  upon  it,  and,  what  is  far  more  im- 
]>ortant,  the  facts  1  shall  bring  forward  to  encounter  it.  To  these 
last  words  I  beg  your  particular  attention.  I  say,  when  you  shall 
hear  the  facta  vrith  which  I  mean  to  encounter  tfie  evidence.  My 
learned  friend  has  supposed  that  I  had  nothing  wherewith  to  8ui>- 
port  the  cause  but  by  railing  at  his  witness,  and  endeavouring  to 
traduce  his  character  by  calling  others  to  reproach  it.  He  has  told 
you  that  I  could  encounter  his  testimony  by  no  one  fact,  but  that 
he  had  only  to  apprehend  the  influence  which  my  address  might 
have  upon  you ; — as  if  I,  an  utter  stranger  here,  could  have  any 
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possible  weight  or  influence  to  oppose  to  him,  who  has  been  so  long 
kuowQ  and  honoured  in  this  place. 

But  although  my  learned  friend  seems  to  have  expected  no 
ndvei-se  evidence,  he  appears  to  have  been  apprehensive  for  the 
credit  and  consistency  of  his  own  ;  since  he  has  told  you  that  we 
have  drawn  this  man  into  a  lure  not  uncommon  for  the  purpose  of 
entrapping  witnesses  into  a  contradiction  of  testimony ; — that  we 
ha?e  ensnared  him  into  the  company  of  persons  who  have  drawn 
him  in  by  insidious  questions,  and  written  down  what  he  has  been 
made  to  declare  to  them,  in  destruction  of  his  original  evidence,  for 
the  wicked  purpose  of  attacking  the  sworn  testimony  of  truth,  and 
cutting  down  the  consequences  which  would  have  followed  from  it 
to  the  defendants.  If  such  a  scene  of  wickedness  had  been  practised, 
it  must  have  been  known  to  the  witness  himself ;  yet  my  learned 
friend  will  recollect,  that  though  he  made  tiiis  charge  in  his  hear- 
iu<^  before  his  examination,  he  positively  denied  the  whole  of  it. 
I  put  it  to  him  point  by  point,  pursuing  the  opening  as  my  guide, 
—and  he  denied  that  he  had  been  drawn  into  any  lure  ; — he  denied 
that  any  trap  had  been  laid  for  him ; — ^he  denied  that  he  had  been 
asked  any  questions  by  anybody.  If  I  am  mistaken,  I  desire  to  be 
corrected,  and  particularly  so  by  my  learned  friend,  because  I  wish 
to  slate  the  evidence  as  it  was  given.  He  has,  then,  denied  all  these 
things ;  he  has  further  sworn  that  he  never  acknowledged  tx)  Mr. 
Walker  that  he  had  wronged  or  injured  him,  or  that  the  evidence 
he  had  given  against  him  was  false ; — that  he  never  had  gone  down 
upon  his  knees  in  his  presence  to  implore  his  forgiveness ; — that 
lie  never  held  his  hands  before  his  face,  to  hide  the  tears  that  were 
flowing  down  his  cheeks  in  the  moment  of  contrition  or  of  terror 
at  the  consequence  of  his  crimes :  all  this  he  has  positively  and 
repeatedly  sworn  in  answer  to  questions  deliberately  put  to  him  : 
and  instead  of  answering  with  doubt,  or  as  trying  to  recollect 
whether  anything  approaching  such  a  representation  had  happened, 
he  put  his  hands  to  his  sides,  and  laughed,  as  you  saw,  at  me  who 
put  the  questions,  with  that  sneer  of  contempt  and  insolence  which 
acoom{)anied  the  whole  of  his  evidence,  on  my  part  at  least  of  his 
examination.  If  nothing,  therefore,  was  at  stake  but  the  destruc^ 
tion  of  this  man's  evidence,  and  with  it  the  prosecution  which  rests 
for  its  whole  existence  upon  it,  I  should  proceed  at  once  to  con- 
found him  with  testimony,  the  truth  of  which  my  learned  friend 
himself  will,  I  am  sure,  not  bring  into  question.  But  as  I  wish  the 
whole  conduct  of  my  clients  to  stand  fairly  before  you,  and  not  to 
rest  merely  upon  positive  swearing  destructive  of  opposite  testi- 
nionj,  and  as  I  wish  the  evidence  I  mean  to  bring  before  you,  and 
the  falsehood  of  that  which  it  opposes,  to  be  clearly  understood,  I 
will  state  to  you  how  it  has  happened  that  this  strange  prosecution 
has  come  before  you. 

The  town  of  Manchester  has  been  long  extremely  divided  in 
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religions  and  civil  opinions;  and  while  I  wish  to  vindicate  those 
whom  I  represent  in  tliis  place,  I  desire  not  to  inflame  differences 
which  I  hope  in  a  short  season  will  be  forgotten.  I  am  desirous, 
on  the  conti-ary,  that  everything  which  proceeds  from  me  may  be 
the  means  of  conciliating  rather  than  exasperating  dissensions 
which  have  already  produced  much  mischief,  and  which,  perhaps, 
but  for  the  lesson  of  to*day,  might  have  produced  much  more. 

Gentlemen,  you  all  know  that  there  have  been  for  centuries  past 
in  this  country  various  sects  of  Christians  worshipping  God  in 
(liffei^nt  forms,  and  holding  a  diversity  of  religious  opinions  ;  and 
that  the  law  has  for  a  long  season  deprived  numerous  classes,  ereu 
of  his  Majesty's  Protestant  subjects,  of  privileges  which  it  confers 
upon  the  rest  of  the  public,  setting  as  it  were  a  mark  upon  them, 
and  keeping  them  below  the  level  of  the  community  by  shutting 
them  out  from  offices  of  trust  and  confidence  in  the  country. 
"Whether  these  laws  be  wise  or  unwise,  whether  they  ought  to  be 
continued  or  abolished,  are  questions  for  the  Legislature,  and  not 
for  us ;  but  thus  much  I  am  warranted  in  saying,  that  it  is  the 
undoubted  privilege  of  every  man,  or  class  of  men,  in  England,  to 
petition  Parliament  for  the  removal  of  any  system  or  law  which 
either  actually  does  aggrieve,  or  which  is  thought  to  be  a  grievauce. 
Impressed  with  the  sense  of  this  inherent  privilege,  this  very  con- 
stitutional society,  which  is  supposed  by  my  learned  friend  the 
Attorney-General  to  have  started  up  on  the  breaking  out  of  the  war 
with  France  for  the  purpose  of  destroying  the  constitution, — ^this 
very  society  owed  its  birth  to  the  asseition  of  this  indisputable 
birthright  of  Englishmen,  which  the  authors  of  this  prosecution 
most  rashly  thought  proper  to  stigmatise  and  resist  It  is  well 
known  that  in  1790  the  Dissenters  in  the  different  parts  of  the 
kingdom  were  solicitous  to  bring  before  Parliament  their  appli- 
cation to  put  an  end  for  ever  to  all  divisions  upon  religious  sub- 
jects, and  to  make  us  all,  what  I  look  forward  yet  to  see,  one 
harmonious  body,  living  like  one  family  together.  It  is  also  well 
remembered  with  what  zeal  and  eloquence  that  great  question  was 
managed  in  the  House  of  Commons  by  Mr.  Pox,  and  the  large 
majority  with  which  the  repeal  of  the  Test  Acts  was  rejected.  It 
seems,  therefore,  strange  that  the  period  of  this  rejection  should  be 
considered  as  an  era  either  of  danger  to  the  Church  or  of  religious 
triumph  to  Christians.  Nevertheless,  a  large  body  of  gentlemen 
and  others  at  Manchester,  whose  motives  I  am  fhr  from  wishing  to 
scrutinise  or  condemn,  considered  this  very  wish  of  the  Dissenters  as 
injurious  to  their  rights,  and  as  dangerous  to  the  Church  and  State. 
They  published  advertisements  expressive  of  these  sentiments; 
and  the  rejection  of  the  bill  in  the  Commons  produced  a  society 
styled  the  Church-and-King  Club,  which  met  for  the  first  time  to 
celebrate  what  they  called  the  glorious  decision  of  the  House 
of  Commons  in  rejecting  the  prayer  of  their  dissenting  brethren. 
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Gentlemen,  it  iis  not  for  me  to  say  that  it  was  unjast  or  impolitic 
in  Pariiament  to  reject  the  application  ;  but  surely  I  may,  witliout 
offence,  suggest  that  it  was  hardly  a  fit  subject  of  triumph  that  a 
great  number  of  fellow-subjects,— ramountiug,  I  believe,  to  more 
than  a  million  in  this  country, — had  miscarried  in  an  object  which 
they  thought  beoeficial,  and  which  they  bad  a  most  unquestion- 
able right  to  submit  to  the  Government  under  which  they  lived. 
Yet  for  this  cause  alone — France  and  every  other  topic  of  contro- 
vei-sy  being  yet  unboiii — ^the  Church  and  King  were  held  forth  to 
be  in  daiiger;  a  society  was  instituted  for  their  protection,  and 
no  uniform  appointed  with  the  Church  of  Manchester  upon  the 
button. 

Gentlemen,  without  calling  for  any  censure  upon  this  proceeding, 
but  leaving  it  to  every  man's  own  reflection,  is  it  to  be  wondered  at 
or  condemned  that  thoee  who  thought  more  largely  and  liberally 
00  subjects  of  freedom,  both  civil  and  religious,  but  who  found 
themselves  persecuted  for  sentiments  and  conduct  the  most 
ayowedly  legal  and  constitutional,  should  associate  for  the  support 
of  their  rights  and  privileges  as  Englishmen,  and  assemble  to  con* 
sider  how  they  might  best  obtain  a  more  adequate  representation  of 
the  people  of  Great  Britain  in  Parliament  ? 

Gentlemen,  this  society  continued  with  these  objects  in  view 
imtil  the  issuing  of  the  proclamation  against  republicans  and  level- 
len,  calling  upon  the  magistrates  to  exert  themselves  throughout 
the  kingdom  to  avert  some  danger  with  which,  it  seems,  our  rulers 
thought  this  kingdom  was  likely  to  be  visited.  Of  this  danger,  or 
the  probability  of  it,  either  generally,  or  at  Manchester  in  par- 
ticular, my  learned  friend  has  given  no  evidence  from  any  quarter 
bnt  that  of  Mr.  Dunn ; — he  has  not  proved  that  there  has  been  in 
anyone  part  of  the  kingdom  anything  which  could  lead  Gt)vernment 
to  apprehend  that  meetings  existed  for  the  purposes  pointed  at. 
But  timt  is  out  of  the  question.  Government  had  a  right  to  think 
for  itself,  and  to  issue  the  proclamation.  The  publicans,  however  (as 
it  appears  upon  the  cross-examination  of  the  witness),  probably 
directed  by  the  magistrates,  thought  fit  to  shut  up  their  houses, 
opened  by  immemorial  law,  to  all  the  King's  subjects,  and  to  refuse 
admission  to  all  the  gentlemen  and  tradesmen  of  the  town  who  did 
not  associate  imder  the  banners  of  this  Church-and-Eing  Club. 
This  ill^al  proceeding  was  accompanied  with  an  advertisement 
containing  a  vehement  libel  against  all  those  persons  who,  under 
the  protection  of  the  laws,  thought  themselves  as  much  at  liberty  to 
consider  their  various  privileges  as  others  were  to  maintain  the 
establishment  of  the  Church.  Upon  this  occasion  Mr.  Walker 
honourably  stood  forth,  and  opened  his  house  to  this  constitutional 
Bociety  at  a  time  when  they  must  otherwise  have  been  in  the 
streets  by  a  combination  of  the  publicans  to  reject  them.  Now, 
gentlemen,  I  put  it  to  you  as  men  of  honour,  whether  it  can  be 
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justly  attributed  to  Mr.  Walker  as  seditious  that  he  opened  Lis 
house  to  a  society  of  geutlemen  and  tradesmen, — whose  good  prin- 
ciples he  was  acquainted  with, — who  had  been  wantonly  opposed 
by  tliis  Church-and-King  Chib,  whose  privileges  they  had  never 
invaded  or  questioned,  and  against  whom,  in  this  day  of  trial,  there 
is  no  man  to  be  found  who  can  come  forward  to  impeach  anything 
they  have  done  or  a  syllable  they  have  uttered  ?  Vehement  as  the 
desire  most  apparently  has  been  to  bring  this  gentleman  and  his 
associates,  as  they  are  called,  to  justice,  yet  not  one  magistrate,  no 
man  of  property  or  figure  in  this  town  or  its  neighbourhood,  no 
person  having  the  King's  authority  in  the  county,  has  appeared  to 
prove  one  fact  or  circumstance  from  whence  even  the  vaguest  sus- 
picion could  arise  that  anything  criminal  had  been  intended  or 
transacted  :  no  constable  who  had  ever  been  sent  to  guard  lest  the 
peace  might  be  broken,  or  to  make  inquiries  for  its  preservation ; 
not  a  paper  seized  throughout  England,  nor  any  other  prosecution 
instituted  except  upon  the  unsupi)orted  evidence  of  the  same  miser- 
able wretch  who  stands  before  you ;  the  town,  neighbourhood,  and 
county  remaining  in  the  same  profound  state  of  tranquillity  as  it  is 
at  the  moment  I  am  addressing  you. 

Gentlemen,  when  Parliament  assembled  at  the  end  of  1792,  pre- 
vious to  the  commencement  of  the  war,  these  unhappy  differences 
were  suddenly  (and,  as  you  will  see,  from  no  fault  of  Mr.  Walker's) 
brought  to  the  crisis  which  produced  this  trial.  A  meeting  was 
held  in  Manchester  to  prepare  an  address  of  thanks  to  the  King  for 
having  embodied  the  militia  during  the  recess  of  Parliament,  and 
for  having  put  the  kingdom  into  a  posture  of  defence.  I  do  not 
seek  to  question  the  measure  of  Government  which  gave  rise  to  this 
approbation,  or  the  approbation  itself,  which  the  approvers  had  a 
right  to  bestow ;  but  others  had  an  equal  right  to  entertain  other 
opinions.  On  all  public  measures  the  decision  undoubtedly  is  with 
Government;  but  the  people  at  the  same  time  have  a  right  to 
think  u{)on  them,  and  to  express  what  they  think.  Surely  war,  of  all 
other  subjects,  is  one  which  the  people  have  a  right  to  consider  ? 
Surely  it  can  be  no  offence  for  those  whose  properties  were  to  be 
taxed,  and  whose  inheritances  were  to  be  lessened  by  it,  to  pause  a 
little  upon  the  eve  of  a  contest  the  end  of  which  no  man  can  fore- 
see, the  expenses  of  which  no  man  can  calculate,  or  estimate  the 
blood  to  flow  from  its  calamities  ?  Surely  it  is  a  liberty  secured  to 
us  by  the  first  principles  of  our  constitution,  to  address  the 
Sovereign,  or  instruct  our  representatives,  to  avert  the  greatest 
evil  that  can  impend  over  a  nation. 

Gentlemen,  one  of  those  societies,  called  the  Beformation  Society, 
met  to  exercise* this  undoubted  privilege,  and,  in  my  mind,  upon 
the  fittest  occasion  that  ever  presented  itsel  f.  Yet  mark  the  modera- 
tion of  Mr.  Walker,  whose  violence  is  arraigned  before  you.  Though 
he  was  no  member  of  that  body,  and  though  he  agreed  in  the  pro- 
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priety  of  the  measure  in  agitation,  yet  he  snggested  to  them  that 
their  opposition  might  be  made  a  pretence  for  tumult ;  that  tran- 
quillity in  such  a  crisis  was  by  every  means  to  be  promoted ;  and 
therefore  advised  them  to  abstain  from  the  meeting ;  so  that  the 
other  meeting  was  left  to  carry  its  approbation  of  Government  and 
of  the  war  without  a  dissenting  voice.  If  ever,  therefore,  there 
was  a  time  when  the  Church  and  King  might  be  said  to  be  out  of 
danger  at  Manchester,  it  was  at  this  moment ;  yet,  on  this  veiy 
day,  they  hoisted  the  banners  of  alarm  to  both ;  they  paraded  witli 
them  through  every  quarter  of  the  town ;  mobs,  by  degrees,  were 
collected,  and  in  the  evening  of  this  very  nth  of  December  the 
houses  of  Mr.  Walker  and  others  were  attacked.  You  will  observe 
that,  before  this  day,  no  man  has  talked  about  arms  at  Mr.  Walker's. 
If  an  honourable  gentleman,  upon  the  jury,  who  has  been  carefully 
taking  notes  of  the  evidence,  will  have  the  goodness  to  refer  to 
them,  he  will  find  that  it  was  not  till  near  a  week  after  this  (so 
Dunn  expresses  it)  that  a  single  firelock  had  been  seen ;  nor,  in- 
deed, does  any  part  of  the  evidence  go  back  beyond  this  time,  when 
Mr.  Walker  8  house  was  thus  surrounded  and  attacked  by  a  riotous 
and  disorderly  mob.  He  was  aware  of  the  probable  consequences 
of  snch  an  attack ;  he  knew,  by  the  recent  example  of  Birmingham, 
vhat  he  and  others  professing  sentiments  of  freedom  had  to  expect; 
he  therefore  got  together  a  few  firearms  which  he  had  long  had 
publicly  by  him,  and  an  inventory  of  which>  with  the  rest  of  his 
turnitnre  at  Barlow  Hall,  had  been  taken  by  a  sworn  appraiser 
long  before  anything  connected  with  this  indictment  had  an  exist- 
ence ;  and  with  these,  and  the  assistance  of  a  few  steady  friends,  he 
stood  upon  his  defence.  He  was  advised,  indeed,  to  retire  for 
safety ;  but  knowing  his  own  innocence,  and  recollecting  the  duty 
he  owed  to  himself,  his  family,  and  the  public,  he  declared  he  would 
remain  there  to  support  the  laws,  and  to  defend  his  property ;  and 
that  he  would  perish  ratljier  than  surrender  those  privileges  which 
erery  member  of  the  community  is  bound,  both  from  interest  and 
duty,  to  maintain.  To  alarm  the  multitude,  he  fired  from  the 
windows  over  their  heads,  and  dispersed  them  ;  but  when,  the  next 
morning,  they  assembled  in  very  great  numbers  before  his  house, 
and  when  a  man  got  upon  the  churchyard  wall,  and  read  a  most 
violent  and  infiammatory  paper^  inciting  the  populace  to  pull  the 
house  down,  Mr.  Walker  went  out  amongst  them,  and  expostulated 
with  them,  and  asked  why  they  had  disgraced  themselves  so  much 
bj  attacking  him  the  night  before,  adding  that  if  he  had  done  any 
of  them,  or  any  person  whom  they  knew,  any  injury,  he  was,  upon 

Eroof  of  it,  ready  to  make  them  every  satisfaction  in  his  power. 
[e  also  told  them  that  he  had  fired  upon  them  the  night  before 
because  they  were  mad,  as  well  as  drunk ;  that  if  they  attacked  him 
again,  he  would,  under  the  same  circumstances,  act  as  he  had  done 
before  \  but  thai  he  was  then  alone  and  unarmed  in  the  midst  of 
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them,  and  if  he  had  done  anything  wrong,  they  were  then  soher, 
and  had  him  completely  in  their  power. 

Gentlemen,  this  was  most  meritorioas  conduct  Yoa  all  live  at 
a  distance  from  the  metropolis,  and  were  probably,  therefore,  for- 
tunate enough  neither  to  be  within  or  near  it  in  1780,  when,  from 
beginnings  smaller  than  those  which  exhibited  themselves  at 
Birmingham,  or  even  at  Manchester,  the  metropolis  of  the  country, 
and  with  it  the  country  itself,  had  nearly  been  undone.  The 
beginning  of  these  things  is  the  season  for  exertion.  I  shall  never 
indeed  forget  what  I  have  heard  the  late  mild  and  venerable  magis- 
trate, Lord  MansBeld,  say  npon  this  subject,  whose  house  was  one 
of  the  first  attacked  in  London.  I  have  more  than  once  heard  him 
say  that  perhaps  some  blame  might  have  attached  upon  himself 
and  others  in  authority  for  their  forbearance  in  not  having  directed 
force  to  have  been  at  (he  first  moment  repelled  by  force,  it  being 
the  highest  humanity  to  check  the  infancy  of  tumnlta 

Gentlemen,  Mr.  Walker's  conduct  had  the  desired  effect ;  he 
watched  again  on  the  13th  of  December,  but  the  mob  returned  no 
more,  and  the  next  morning  the  arms  were  locked  np  in  a  bed- 
chamber in  his  house,  where  they  have  remained  ever  since,  and 
where,  of  course,  they  never  could  have  been  seen  by  the  witness, 
whose  whole  evidence  commences  above  a  week  subsequent  to  the 
I  ith  of  December,  when  they  were  finally  put  aside.  This  is  the 
genuine  history  of  the  business ;  and  it  must  therefore  not  a  little 
surprise  yon  that  when  the  charge  is  wholly  confined  to  the  use  of 
arms,  Mr.  Law  should  not  even  have  hinted  to  you  that  Mr.  Walker's 
house  had  been  attacked,  and  that  he  was  driven  to  stand  upon  his 
defence,  as  if  such  a  thing  had  never  had  an  existence ;  indeed,  the 
armoury,  which  must  have  been  exhibited  in  such  a  statement, 
would  have  bat  ill  suited  the  indictment  or  the  evidence,  and  I 
must  therefore  undertake  the  description  of  it  myself. 

The  arms  having  been  locked  up,  as  I  told  you,  in  the  bed- 
chamber, I  was  shown  last  week  into  this  house  of  conspiracy, 
treason,  and  death,  and  saw  exposed  to  view  the  mighty  armoury 
which  was  to  level  the  beautiful  fabric  of  our  constitution,  and  to 
destroy  the  lives  and  properties  of  ten  millions  of  people.  It  con- 
sisted, first,  of  six  little  swivels,  purchased  two  years  ago  at  the 
sale  of  Livesey,  Hargrave,  &  Co.  (of  whom  we  have  all  heard  so 
much),  by  Mr.  Jackson,  a  gentleman  of  Manchester,  who  is  also 
one  of  the  defendants,  and  who  gave  them  to  Master  Walker,  a 
boy  about  ten  years  of  age.  Swivels,  you  know,  are  guns  so  called 
because  they  turn  upon  a  pivot ;  but  these  were  taken  off  their 
props,  were  painted,  and  put  upon  blocks  resembling  carriages  of 
heavy  cannon,  and  in  that  shape  may  be  fairly  called  children's 
toys ;  you  frequently  see  them  in  the  neighbourhood  of  London 
adorning  the  houses  of  sober  citizens,  who,  strangers  to  Mr.  Brown 
and  his  improvements,  and  preferring  grandeur  to  taste,  place  them 
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npoD  their  ramparts  at  Mile-Ead  or  Islington.  Having,  like  Mr. 
Dunn  (I  Ii0|)e  1  resemble  him  in  nothing  else) — haying,  like  him, 
served  His  Majesty  as  a  soldier  (and  I  am  ready  to  serve  again  if 
my  country's  safety  should  require  it),  I  took  a  closer  review  of  all 
I  saw,  and  observing  that  the  muzzle  of  one  of  them  was  broke  off, 
I  was  curious  to  know  how  far  this  famous  conspiracy  had  pro* 
ceeded,  and  whether  they  had  come  into  action,  when  I  found  the 
accident  had  happened  on  firing  a  feu-de-joie  upon  His  Majesty's 
hnppy  recovery,  and  that  they  had  been  afterwards  fired  tt|)on  the 
Prince  of  Wales'  birthday.  These  are  the  only  times  that,  in  the 
hands  of  these  conspirators,  these  cannon,  big  with  destruction, 
had  opened  their  little  mouths— once  to  commemorate  the  indul- 
gent and  benign  favour  of  Providence  in  the  i^covery  of  the  Sove- 
reign, and  once  as  a  congratulation  to  the  heir-apparent  of  his 
crown  on  the  anniversary  of  his  birth. 

I  went  next,  under  the  protection  of  the  master-general  of  this 
ordnance  (Mr.  Walker's  chambermaid),  to  visit  tlie  rost  of  this 
formidable  array  of  death,  and  found  a  little  mnsketoon,  about  so 
liigh  [describing  ii\  ;  I  put  my  thnmb  upon  it,  when  out  started  a 
litlle  bayonet  like  the  Jack-in-a-box  which  we  buy  for  children  at 
a  fair.  In  short,  not  to  weary  you,  gentlemen,  there  was  just  such 
a  parcel  of  arms  of  different  sorts  and  sizes  as  a  man  colfecting 
amongst  his  friends,  for  his  defence  against  the  sudden  violence  of 
n  riotous  multitude,  might  be  expected  to  Imve  collected.  Here 
lay  three  or  four  rusty  guns  of  different  dimensions,  and  here  and 
tliere  a  bayonet  or  broadsword  covered  over  with  dust  and  rust, 
80  as  to  be  almost  undistinguishable ;  for,  notwithstanding  what 
tliis  infamous  wretch  has  sworn,  we  will  prove  by  witness  after  wit- 
ness, till  you  desire  us  to  finish,  that  they  were  principally  collected 
on  the  nth  of  December,  the  day  of  the  riot ;  and  that  from  the 
i2lh  in  the  evening,  or  the  13th  in  the  morning,  they  have  lain  un- 
touched as  I  have  described  them ;  that  their  use  began  and  ended 
with  the  necessity :  and  that,  from  that  time  to  the  present,  there 
nerer  has  been  a  firearm  in  the  warehouse  of  any  sort  or  description. 
This  is  the  whole  on  which  has  been  built  a  proceeding  that  might 
have  brought  the  defendants  to  the  punishment  of  death,  for  both 
the  charge  and  the  evidence  amount  to  high  treason — high  treason, 
indeed,  under  almost  every  branch  of  the  statute,  since  the  facts 
amount  to  levying  war  against  the  King,  by  a  conspiracy  to  wrest 
hr  force  the  government  out  of  his  bands,  to  an  adherence  to  the 
King's  enemies,  and  to  a  compassing  of  his  death,  which  is  a  neces- 
saiy  consequence  of  an  invading  army  of  republicans,  or  of  any  other 
enemies  of  the  State ;  yet,  notwithstanding  the  notoriety  of  these 
facts,  the  unnamed  prosecutors  (and,  indeed,  I  am  afraid  to  slander 
any  man,  or  body  of  men,  by  even  a  guess  upon  the  subject)  have 
been  beating  up,  as  for  volunteers,  to  procure  another  witness  to 
destroy  the  lives  of  the  gentlemen  before  you,  against  many  of 
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irliom  warmnts  for  high  treason  were  issned  to  apprehend  them. 
Mr.  Walker,  among  the  rest,  was  the  snbject  of  such  a  warrant ; 
and  as  soon  as  he  knew  it»  he  Whaved  (as  he  has  throughout)  like 
a  roan  and  an  Englisliman.  He  wrote  immediately  to  the  Secretary 
of  State,  who  was  summoned  here  to-day,  and  whose  absence  I  do 
not  complain  of,  because  we  have,  by  consent,  the  benefit  of  his 
testimony.  He  wrote  three  letters  to  Mr.  Dundas,one  of  which  was 
delivered  by  Mr.  Warton,  informing  him  that  he  was  in  London 
on  his  business  as  a  merchant ;  that  if  any  warrant  had  been  issued 
against  him,  he  was  ready  to  meet  it,  and  for  that  purpose  delivered 
his  address  where  it  might  be  executed.  This  Mr.  Walker  did 
when  the  prosecutors  were  in  search  of  another  witness,  and  when 
this  Mr.  Dunn  was  walking  like  a  tame  sparrow  through  the  New 
Bailey,  fed  at  the  public  or  some  other  expense,  and  suffered  to  go 
at  large,  though  arrested  upon  a  criminal  charge,  and  sent  into 
custody  under  it 

And  to  what  other  circumstances  need  I  appeal  for  the  purity  of 
the  defendants  than  that,  under  the  charge  of  a  conspiracy,  extensive 
enough  to  comprehend  in  its  transactions  (if  any  existed)  the  whole 
compass  of  England,  the  tour  of  which  was  to  have  been  made  by 
Mr.  Yorke,  there  has  not  been  one  man  found  to  utter  a  syllable 
about  them, — no,  not  one  man,  thanks  be  to  God,  who  has  so  framed 
the  characteristics  of  Englishmen, — except  the  solitary  infamous 
witness  before  you,  who,  from  what  I  heard  since  I  began  to  ad- 
dress you,  may  have  spoken  the  truth  when  he  claimed  my 
acquaintance,  as  I  have  reason  to  think  he  has  seen  me  before  in  a 
criminal  court  of  jostice. 

Having  now,  for  the  satisfaction  of  the  defendants,  rather  than 
from  the  necessity  of  the  case,  given  you  an  account  of  their  whole 
proceedings  as  I  shall  establish  them  by  proof,  let  us  examine 
the  evidence  that  has  been  given  against  them,  and  see  how  the 
truth  of  it  could  stand  with  reason  or  probability,  8np{K>sing  it  to 
have  been  sworn  to  by  a  witness  the  most  respectable. 

According  to  Dunn's  own  account,  Mr.  Walker  had  not  been  at 
the  first  meeting,  so  that  when  he  first  saw  Dunn  he  did  not  know 
either  his  person  or  his  name ;  he  might  have  been  a  spy  (God 
knows  there  are  enow  of  them),  and  at  that  season  in  particular 
informers  were  to  be  expected.  Mr.  Walker  is  supposed  to  have 
said  to  him,  *'  What  is  your  business  here  ?  "  to  which  he  answered, 
"  I  am  going  to  the  society,"  which  entitled  him  at  once  to  ad- 
mission without  further  ceremony ;  there  was  nobody  to  stop  him. 
Was  he  asked  his  name? — was  he  balloted  for? — was  he  ques- 
tioned as  to  his  principles  ?  No,  he  walked  in  at  once  ;  but  first, 
it  seems,  Mr.  Walker,  who  had  never  before  seen  him,  inquired  of 
him  the  news  from  Ireland  (observing  by  his  voice  that  he  was  an 
Irishman),  and  asked  what  the  volunteers  were  about,  as  if  Mr 
Walker  could  possibly  suppose  that  such  a  person  was,  likely  to 
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Iiave  been  in  a  correspondence  with  Ireland  which  told  him  more 
than  report  must  have  told  everybody  else.    Mr.  Dunn  tells  you 
indeed  he  was  no  such  person  ;  he  was  a  friend,  as  he  says,  to  tlie 
King  and  constitution,  which  Mr.  Walker  would  have  found  by 
asking  another  question ;  but,  without  further  inquiry,  he  is  sup- 
))06ed  to  have  said  to  him  at  once,  "We  shall  overthrow  the 
constitution  by  and  by ; "  which  the  moment  Dunn  had  heard,  up 
walked  that  affectionate  subject  of  our  Sovereign  Lord  the  King 
into  Mr.  Walker's  house,  where  the  constitution  was  to  be  so  over- 
thrown.   But  then  he  tells  you  he  thought  there  was  no  harm  to  be 
done,  that  it  was  only  for  the  benefit  of  the  poor  and  the  public 
good.    But  how  could  he  think  so  after  what  he  had  that  moment 
heard  ?    But  he  did  not  know,  it  seems,  what  Mr.  Walker  meant. 
Gentlemen,  do  you  collect,  from  Mr.  Dunn's  discourse  and  deport- 
ment to-day,  that  he  could  not  tell  but  that  a  man  meant  good 
when  he  had  heard  even  him  express  a  wish  to  overthrow  the 
Government  ?    Would  you  pull  a  feather  out  of  a  sparrow's  wing 
iipn  the  oath  of  a  man  who  swears  that  he  believed  a  person  to 
liare  been  a  good  subject  in  the  very  moment  he  was  telling  him 
of  an  intended  rebellion  ?    But  why  should  I  fight  a  phantom  with 
ailment?     Gould  any  man  but  a  driveller  have  possibly  given 
Auch  an  answer  as  is  put  into  Mr.  Walker's  mouth  to  a  man  he  had 
never  seen  in  his  life  ?    However  many  may  differ  from  Mr.  Walker 
in  opinion,  everybody,  I  believe,  will  admit  that  he  is  an  acute,  in- 
telligent man,  with  an  extensive  knowledge  of  the  world,  and  not 
at  all  likely  to  have  conducted  himself  like  an  idiot    What  follows 
next?    Another  night  he  went  into  the  warehouse,  where  he  saw 
Hr.  Yorke  called  to  the  chair,  who  said  he  was  going  the  tour  of 
the  kingdom,  in  order  to  try  the  strength  of  the  different  societies, 
to  join  fifty  thousand  men  that  were  expected  to  land  from  France 
in  this  country  ;  and  that  Mr.  Walker  then  said,  *'  Damn  all  king&-T- 
1  know  our  King  has  seventeen  millions  of  money  in  the  Bank  of 
Vienna,  although  he  won't  afford  any  of  it  to  the  poor."    Gentle^ 
men,  is  this  the  language  of  a  man  of  sense  and  education  ?    If 
Mr.  Walker  had  the  malignity  of  a  demon,  would  he  think  of  giving 
effect  to  it  by  such  a  senseless  lie?    When  we  know  that,  from 
the  immense  expense  attending  His  Majesty's  numerous  and  illus- 
trious family,  and  the  great  necessities  of  the  state,  he  has  been 
oUiged  over  and  over  again  to  have  recourse  to  the  generosity  and 
justice  of  Parliament  to  maintain  the  dignity  of  the  Grown,  could 
Mr.  Walker  ever  have  thonght  of  inventing  this  nonsense  about  the 
Bank  of  Vienna,  when  there  is  a  bank  too  in  our  own  country 
where  he  might  legally  invest  his  property  for  himself  and  his 
heirs?    But.  Mr.  Walker  did  not  stop  there ;  he  went  on  and  said, 
''  I  should  think  no  more  of  taking  off  the  King's  head  than  I 
fihoald  of  tearing  this  piece  of  paper."    All  this  happened  soon 
after  his  admission ;  yet  this  man,  who  represents  himself  to  you 

Y 


^38  SPEECH  FOR  THOMAS  WALKER  AND  OTHERS. 

upon  his  oath  this  day  as  having  been  uniformly  a  friend  to  the 
constitution  as  far  as  he  understood  it, — as  having  lef^  the  society 
as  soon  as  he  saw  their  mischievous  inclinations,  and  as  having 
voluntarily  informed  against  them, — I  say  this  same  friend  of  the 
constitution  tells  yon,  almost  in  the  same  breath,  that  he  continued 
to  attend  their  meeting  from  thirty  to  forty  times,  where  high 
treason  toas  committing  tmth  open  doors ;  and  that,  instead  of 
giving  information  of  his  own  free  choice,  he  was  arrested  in  the 
very  act  of  distributing  some  seditious  publication. 

Gentlemen,  it  is  really  a  serious  consideration  that  upon  such 
testimony  a  man  should  even  be  put  upon  his  defence  in  the  courts 
of  this  country.  Upon  such  principles  what  man  is  safe?  I  was 
indeed  but  ill  at  ease  myself  when  Mr.  Dunn  told  me  he  knew  me 
better  than  I  supposed.  What  security  have  I  at  this  moment 
that  he  should  not  swear  that  he  had  met  me  under  some  gateway 
in  Lancaster,  and  that  I  bad  said  to  him, ''  Well,  Dunn,  I  hope 
you  will  not  swear  against  Mr.  Walker,  but  that  you  will  stick  to 
the  good  cause :  damn  all  kings :  damn  the  constitution."  If  the 
witness  were  now  to  swear  this,  into  gaol  I  must  go;  and  if  my 
client  is  in  danger  from  what  has  been  sworn  against  Aim,  what 
safety  would  there  be  for  me  f — ^The  evidence  would  be  equally 
positive,  and  I  am  equally  an  object  of  suspicion  as  Mr.  Walker. 
It  is  said  of  him  that  he  has  been  a  member  of  a  society  for  the 
reform  of  Parliament ;  so  have  /,  and  so  am  /  at  this  moment, 
and  so  at  all  hazards  I  will  continue  to  be :  and  I  will  tell  you 
^hy,  gentlemen,  because  I  hold  it  to  be  essential  to  the  preservation 
of  all  the  ranks  and  orders  of  the  state, — alike  essential  to  the 
prince  and  to  the  people.  I  have  the  honour  to  be  allied  to  His 
Majesty  in  blood,  and  my  family  has  been  for  centuries  a  part  of 
what  is  now  called  the  aristocracy  of  the  country ;  I  can  therefore 
have  no  interest  in  the  destruction  of  the  constitution. 

In  pursuing  the  probability  of  this  story  (since  it  must  be  pur- 
sued), let  us  next  advert  to  whether  anything  appears  to  have  been 
done  in  other  places  which  might  have  been  exposed  by  this  man's 
information.  The  whole  kingdom  is  under  the  eye  and  dominion 
of  magistracy,  awakened  at  that  time  to  an  extraordinary  vigilance  ; 
yet  has  any  one  man  been  arrested  even  upon  the  suspicion  of  any 
correspondence  with  the  societies  of  Manchester,  good,  bad,  or  in- 
different ?  or  has  any  person  within  the  four  seas  come  to  swear 
that  any  such  correspondence  existed  ?  So  that  you  are  desired 
to  believe,  upon  Mr.  Dunn's  single  declaration,  that  gentlemen  of 
the  description  I  am  representing,  without  any  end  or  object,  or 
concert  with  others,  were  resolved  to  put  their  lives  into  tlie  hands 
of  any  miscreant  who  might  be  disposed  to  swear  them  away,  by 
holding  public  meetings  of  conspiracy  with  open  doors,  and  in  the 
presence  of  all  mankind,  liable  to  be  handed  over  to  justice  every 
moment  of  their  lives,  since  every  tap  at  the  door  might  have  in* 
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troduoed  a  constable  as  readily  as  a  member ;  and,  to  finish  the 
absurdity,  these  gentlemen  are  made  to  discourse  in  a  manner  that 
would  disgrace  the  lowest  and  most  uninformed  classes  of  the 
commnnity. 

Let  ns  next  see  what  interest  Mr.  Walker  has  in  the  proposed 
invasion  of  this  peaceable  country.  Has  Mr.  Law  proved  that  Mr. 
Walker  had  any  reason  to  expect  protection  from  the  French,  from 
any  secret  correspondence  or  communication,  more  than  you  or  I 
liave,  or  that  he  had  prepared  any  means  of  resisting  the  troops  of 
this  country  ?  How  was  he  to  have  welcomed  these  strangers  into 
our  land  ?  What  I  with  this  dozen  of  rusty  muskets,  or  with  those 
conspirators  whom  he  exercised  ?  But  who  are  they  ?  They  are, 
it  seems,  '*  to  the  jurors  unknown,''  as  my  learned  friend  has  called 
them,  who  drew  this  indictment,  and  he  might  have  added,  who 
toiU  ever  remain  unknoivn  to  them.  But  has  Mr.  Walker  nothing 
to  lose,  like  other  men  who  dread  an  invasion  ?  He  has  long  had 
the  acquaintance  and  friendship  of  some  of  the  best  men  in  this 
kingdom  who  would  be  destroyed  if  such  an  invasion  should  take 
place.  Has  he,  like  other  men,  no  ties  of  a  nearer  description  ? 
Alas  I  gentlemen,  I  feel  at  this  moment  that  he  has  many.  Mr. 
Dunn  told  you  that  I  was  with  Mr.  Walker  at  Manchester  ;  and  it 
enables  me  to  say,  of  ray  own  knowledge,  that  it  is  impossible  he 
ooald  have  had  the  designs  imputed  to  him.  I  have  been  under 
his  roof,  where  I  have  seen  him  the  husband  of  an  amiable  and 
fifiectionate  woman,  and  the  happy  parent  of  six  engaging  chil- 
dren ;  and  it  hurts  me  not  a  little  to  think  what  they  must  feel  at 
this  moment  Before  prosecutions  are  set  on  foot,  those  things 
ought  to  be  considered ;  we  ought  not  like  the  fool  in  the  Pro- 
verbs, to  scatter  firebrands  and  death,  and  say,  "  Am  I  not  in 
sport  ?  "  Could  we  look  at  this  moment  into  the  dwelling  of  this 
imfortnnate  gentleman,  for  so  I  must  call  him,  I  am  persuaded  the 
scene  would  distress  us ;  his  family  cannot  but  be  unhappy ;  they 
have  seen  prosecutions,  equally  unjust  as  even  this  is,  attended 
vith  a  success  of  equal  injustice ;  and  we  liave  seen  those  proceed- 
ings, I  am  afraid  by  those  who  are  at  the  bottom  of  this  indictment, 
pat  forward  for  your  imitation.  I  saw  to  my  astonishment,  at 
Preston,  "where,  as  a  traveller,  I  called  for  a  newspaper,  that  this 
immaculate  society  (the  Manchester  Church-and-ELing  Club)  had 
a  meeting  lately,  and  had  published  to  the  world  the  toasts  and 
sentiments  which  they  drank ;  some  of  them  I  like,  some  of  them 
deserve  reprobation  ;  "  The  Church  and  King ; "  very  well.  "  The 
Queen  and  Royal  Family  ; "  be  it  so.  **  The  Duke  of  York  and  the 
Army;"  be  it  so.    But  what  do  you  think  came  next  ? 

[Here  Mr.  Justice  Heath  inteiTupted  Mr.  Ei-skine  by  saying, 
"We  are  not  to  go  into  this,  of  which  you  cannot  give  evidence."] 

Mr.  Ebskiks.     I  don't  know  what  effect  these  publications  may 
have  upon  the  administration  of  justice.    Why  drink  "  The  Lord 
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Advocate  and  Hie  Court  of  Justiciary  in  Scotland  "  juat  when  your 
Lordship  is  called  upoa  to  admiaister  j  ustice  according  to  the  laws 
of  England?    If  I  had  seen  the  Kiog  and  his  judges  upon  the 

Northern  Circuit  published  as  a  toast 

Mr.  JusTics  Heath.    You  know  you  cannot  give  this  in  evi- 
dence. 

Mr.  Erskine.  Gentlemen,  considering  the  situation  in  which  my 
client  stands  at  this  moment,  I  expressed  the  idea  which  occurred 
to  me,  and  which  I  thought  it  right  not  to  suppress  ;  but  let  it  pass 
— this  is  not  the  moment  for  controversy.  It  is  my  interest  to  sub- 
mit to  any  course  his  Lordship  may  think  proper  to  dictate  ;  the 
evidence  is  more  than  enougli  for  my  purpose — so  mainly  impro- 
bable, so  contrary  to  everything  in  the  course  of  human  affairs,  that 
I  know  you  will  reject  it,  even  if  it  stood  unanswered.  What  then 
will  you  say,  when  I  shall  prove  to  you,  by  the  oath  of  the  various 
I)ersons  who  attended  these  societies,  that  no  proposition  of  the  sort 
insinuated  by  this  witness  ever  existed — that  no  hint,  directly  or 
indirectly,  of  any  illegal  tendency,  was  ever  whispered — ^that  their 
real  objects  were  just  what  were  openly  professed,  be  they  right  or 
wrong,  be  they  wise  or  mistaken,  namely,  reformation  in  the  con- 
stitution of  the  House  of  Commons,  which  my  learned  friend  ad- 
mitted they  had  a  right  by  constitutional  means  to  promote.  This 
was  their  object.  They  neither  desired  to  touch  the  King  s  autho- 
rity, nor  the  existence  or  privileges  of  the  House  of  Lords  ;  but  they 
wished  that  those  numerous  classes  of  the  community  who  (by  the 
law  as  it  now  stands)  are  excluded  from  any  share  in  the  choice  of 
members  to  the  Parliament,  should  have  an  equal  right  with  others 
in  concerns  where  their  interests  are  equal.  Gentlemen,  this  very 
county  furnishes  a  familiar  instance*  There  are,  I  believe,  at  least 
thirty  thousand  freeholders  in  Lancashire,  each  of  whom  has  a  vote 
for  two  members  of  Parliament;  and  there  are  two  boroughs 
within  it  (if  I  mistake  not),  Glithero  and  Newton,  containing  a 
liandful  of  men  who  are  at  the  beck  of  two  individuals,  yet  these 
two  little  places  send  for  themselves,  or  rather  for  these  ttoo  persons, 
two  members  each,  which  makes  four  against  the  whole  power  and 
interest  of  this  county  in  Parliament,  touching  any  measure,  how 
deeply  soever  it  may  concern  their  prosperity.  Can  there  be  any 
offence  in  meeting  together  to  consider  of  a  representation  to  Par- 
liament suggesting  the  wisdom  of  alteration  and  amendment  in 
such  a  system  ? 

Mr.  Justice  Heath.  There  can  be  no  doubt  but  that  a  petition 
to  Parliament,  for  reform  or  anything  else,  can  be  no  offence. 

Mr.  Erskine.  Gentlemen,  I  expected  this  interruption  from  the 
learning  of  the  Judge ;  certainly  it  can  be  no  offence,  and  conse- 
quently my  clients  can  be  no  offenders. 

Having  now  exposed  the  weakness  of  Dunn's  evidence  from  its 
own  intrinsic  defects,  and  from  the  positive  coutradiction  every  part 
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of  it  is  to  receive  from  many  wilnesseB,  I  shall  conclude  with  the 
Btill  more  positive  and  imequivocal  contradiction  which  the  whole 
of  it  has  received  from  Dunn  himself.  You  remember  that  I  re- 
])eatedly  asked  him  whether  he  had  not  confessed  that  the  whole 
he  had  sworn  to-day  was  utterly  false,  whether  he  had  not  con- 
fessed it  to  be  so  with  tears  of  contrition,  and  whether  he  had  not 
kneeled  down  before  Mr.  Walker  to  implore  his  forgiveness?  My 
learned  friend,  knowing  that  this  would  be  proved  upon  him,  made 
A  shrewd  and  artful  observation  to  avoid  the  effects  of  it.  He  said 
that  such  things  had  fallen  often  under  the  observation  of  the  Court 
upon  the  circuit,  where  witnesses  had  been  drawn  into  similar 
snares  by  artful  people  to  invalidate  their  testimony.  This  may  be 
true,  but  the  answer  to  its  application  is,  that  not  only  the  witnesK 
himself  has  positively  denied  that  any  such  snare  was  laid  for  him, 
hilt  the  witnesses  I  have  to  call,  both  in  respect  of  number  and 
credit,  will  put  a  total  end  to  such  a  suggestion.  If  I  had  indeed 
but  one  witness,  my  friend  the  Attorney-General  might  undoubtedly 
put  it  to  you  in  reply  whether  his  or  mine  was  to  be  believed  ;  but 
I  will  call  to  you  not  one  but  four  or  five^  or,  if  necessary,  six  wit- 
nesses, ABOVE  ALL  SUSPICION,  iu  whoso  presence  Dunn  voluntarily 
confessed  the  falsehood  of  his  testimony,  and,  with  tears  of  ap- 
])arent  repentance,  offered  to  make  any  reparation  to  these  injured 
and  unfortunate  defendants  This  I  pledge  myself  to  prove  to  your 
satisfaction. 

Gentlemen,  the  object  of  all  public  trial  and  punishment  is  the 
security  of  mankind  in  social  life.  We  are  not  assembled  here  for 
the  purposes  of  vengeance,  but  for  the  ends  of  justice — to  give 
tranquillity  to  human  life,  which  is  the  scope  of  all  government  and 
law.  Tou  will  take  care,  therefore,  how,  in  the  very  administration 
of  justice,  you  dis&ppoint  that  which  is  the  very  foundation  of  its 
institution — ^you  will  take  care  that,  in  the  very  moment  you  are 
trying  a  man  as  a  disturber  of  the  public  happiness,  you  do  not  vio- 
late the  rules  which  secure  it 

The  last  evidence  I  have  been  stating  ought  by  itself  to  put  an 
instant  end  to  this  cause.  I  remember  a  case  very  lately  which 
was  so  brought  to  its  conclusion,  where,  upon  a  trial  for  perjury  of 
a  witness  who  had  sworn  against  a  captain  of  a  vessel  in  the 
African  trade,  it  appeared  that  the  witnesses  who  swore  to  the 
perjury  against  the  defendants  had  themselves  made  deliberate 
declarations  which  materially  clashed  with  the  testimony  they  were 
giving.  Lord  Kenyon,  who  tried  the  cause,  would  after  this  pro- 
ceed no  further,  and  asked  me,  wIjo  was  counsel  for  the  prosecu- 
tion, whether  I  would  urge  it  further,  saying  emphatically,  what  I 
hope  every  judge  under  similar  circumstances  will  think  it  his  duly 
to  say  also,  "  No  man  ought  or  can  be  convicted  in  England  unless 
the  judge  and  the  jury  have  a  firm  assurance  that  innocence  can- 
not by  any  possibility  be  the  .victim  of  conviction  and  sentence." 
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And  how  can  the  jury  or  hiB  Lordship  have  that  assurance  here, 
when  the  only  source  of  it  is  brought  into  such  serious  doubt  and 
question  ?  Upon  the  whole,  then,  I  cannot  help  hoping  that  mj 
friend  the  Attorney-General,  when  he  shall  hear  my  proofs,  will 
feel  that  a  prosecution  like  this  ought  not  to  be  offered  for  the  seal 
and  sanction  of  your  verdict  Unjust  prosecutions  lead  to  the  riiia 
of  all  governments.  Whoever  will  look  back  to  the  history  of  the 
world  in  general,  and  of  our  own  particular  country,  will  be  con- 
vinced that  exactly  as  prosecutions  have  been  cruel  and  oppressive, 
and  maintained  by  inadequate  and  unrighteous  evidence,  in  the 
same  proportion,  and  by  the  same  means,  their  authors  have  been 
destroyed  instead  of  being  supported  by  them ;  as  often  as  the 
principles  of  our  ancient  laws  have  been  departed  from- in  weak  and 
wicked  times,  so  often  the  governments  that  have  violated  them 
have  been  suddenly  crumbled  into  dust ;  and  therefore,  wishing,  as 
I  sincerely  do,  the  preservation  and  prosperity  of  our  happy  consti- 
tution, I  desire  to  enter  my  protest  against  its  being  supported  by 
means  that  are  likely  to  destroy  it.  Violent  proceedings  bring  ou 
the  bitterness  of  retaliation,  until  all  justice  and  moderation  are 
trampled  down  and  subverted.  Witness  those  sanguinary  prosecu- 
tions previous  to  the  awful  period  in  the  last  century  when  Charles 
the  First  fell.  That  unfortunate  prince  lived  to  lament  those 
vindictive  judgments  by  which  his  impolitic,  infatuated  followers 
imagined  they  were  supporting  his  throne — ^he  lived  to  see  how 
they  destroyed  it ;  his  throne,  undermined  by  violence,  sunk  under 
him,  and  those  who  shook  it  were  guilty  in  their  turn  (such  is  the 
natural  order  of  injustice)  not  only  of  similar  but  of  worse  and 
more  violent  wrongs;  witness  the  fate  of  the  unhappy  Earl  of 
Strafford,  who,  when  he  could  not  be  reached  by  the  oi*dinary  laws, 
was  impeached  in  the  House  of  Commons,  and  who,  when  still 
beyond  the  consequences  of  that  judicial  proceeding,  was  at  last 
destroyed  hy  the  arbitrary  wicked  mandaJbe  of  the  Legislature, 
James  the  Second^lived  to  ask  assistance  in  the  hour  of  his  distress 
from  those  who  had  been  cut  off  from  the  means  of  giving  it  by 
unjust  prosecutions ;  he  lived  to  ask  support  from  the  Earl  of  Bed- 
lord,  after  his  son,  the  unfortunate  Lord  Russell,  had  fallen  under 
the  axe  of  injustice.  ''  I  once  had  a  son,"  said  that  noble  person, 
''  who  could  have  served  your  Majesty  upon  this  occasion,"  but 
there  was  then  none  to  assist  him. 

I  cannot  possibly  tell  how  others  feel  upon  these  subjects,  but  I 
do  know  how  it  is  their  interest  to  feel  concerning  them.  We  ought 
to  be  {)ersuaded  that  the  only  way  by  which  Government  can  be 
honourably  or  safely  supported,  is  by  cultivating  the  love  and  affec- 
tion of  the  people, — by  showing  them  the  value  of  the  constitution 
by  its  protection, — by  making  them  understand  its  principles  by 
the  practical  benefits  derived  from  them  ;  and,  above  all,  by  letting 
them  ieel  their  security  in  the  administration  of  law  and  justice. 
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Wliat  is  it,  in  the  present  state  of  that  unhappy  kingdom,  the  con- 
tagion of  which  fills  lis  with  such  alarm,  that  is  the  just  object  of 
terror  ?  What,  but  that  accusation  and  conviction  are  the  same, 
and  that  a  false  witness  or  power  without  evidence  is  a  warrant  for 
death  I  Not  so  here  I  Long  may  the  countries  dififer  I  And  I  am 
nsking  for  nothing  more  than  that  you  should  decide  according  to 
our  own  wholesome  rules,  by  which  our  Government  was  estab- 
lished, and  by  which  it  has  been  ever  protected.  Put  yourselves, 
gentlemen,  in  the  place  of  the  defendants,  and  let  me  ask,  if  you 
were  brought  before  your  country  upon  a  charge  supported  by  no 
other  evidence  than  that  which  you  have  heard  to-day,  and  encoun- 
tered by  that  which  I  have  stated  to  you,  what  would  you  say,  or 
your  children  after  you,  if  you  were  touched  in  your  persons  or  your 
properties  by  a  conviction  ?  May  you  never  be  put  to  such  reflec- 
tions, nor  the  countiy  to  such  disgrace !  The  best  service  we  can 
render  to  the  public  is,  that  we  should  live  like  one  harmonious 
family,  that  we  should  banish  all  animosities,  jealousies,  and  sus- 
picions of  one  another  ;  and  that,  living  under  the  protection  of  a 
mild  and  iin{)artial  justice,  we  should  endeavour,  with  one  heart, 
according  to  our  best  judgments,  to  advance  the  freedom  and  main- 
tain the  security  of  Great  Britain. 

Gentlemen,  I  will  trouble  you  no  farther ;  I  am  afraid,  indeed,  I 
have  too  long  trespassed  on  your  patience ;  I  will  therefore  proceed 
to  call  my  witnesses. 


TRIAL  of  Thomas  Hardy,  Jot  High  Treason,  at  the  Semons 
House  in  the  Old  Bailey,  2iih  of  October  to  $€1  of  November 
1794. 

Session  House  in  the  Old  Bailbt, 
Saturday,  October  2$,  1794- 
Pbesent  —  Lord   Chief- Jastice    Eyre  ;    Lord    Chief-Baron    Mac- 
DONALD ;    Mr.  Baron  Hotham  ;    Mr.   Justice  Bullbe  ;  Mr. 
Justice  Qrose  ;  and  others  His  Majesty's  Justices,  &c. 

Thomas  Hardy,  John  Horne  Tookb,  John  Augustus  Bonnet, 
Stewart  Kyd,  Jeremiah  Joyce,  Thomas  Holcroft,  John  Richter, 
John  Thelwall,  and  John  Baxter,  were  arraigned,  and  seyeraliy 
pleaded  Not  guilty.* 

THE  SPEECH. 

Gentlemen  of  the  Jury, — Before  I  proceed  to  the  performance 
of  the  momentous  duty  which  is  at  length  cast  upon  me,  I  desire 
in  the  first  place  to  return  my  thanks  to  the  judges,  for  the  indul- 
gence I  have  received  in  the  opportunity  of  addressing  you  at  this 
later  period  of  the  day  than  the  ordinary  sitting  of  the  Court, 
when  I  have  had  the  refreshment  which  nature  but  too  much 
required,  and  a  few  hours'  retirement  to  arrange  a  little  in  my 
mind  that  immense  matter,  the  result  of  which  I  must  now  en- 
deavour to  lay  before  you.  I  have  to  thank  you  also,  gentlemen, 
for  the  very  condescending  and  obliging  manner  in  which  you  so 
readily  consented  to  this  accommodation.  The  Court  could  only 
speak  for  itself,  referring  me  to  you,  whose  rest  and  comforts  had 
been  so  long  interrupted.     I  shall  always  remember  your  kindness. 

Before  I  advance  to  the  regular  consideration  of  this  great  cause, 
either  as  it  regards  the  evidence  or  the  law,  I  wish  first  to  put 
aside  all  that  I  find  in  the  speech  of  my  learned  friend,  the  Attorney- 
General,  which  is  either  collateral  to  the  merits,  or  in  which  I  can 
agree  with  him.  First,  then,  in  the  name  of  the  prisoner,  and 
speaking  his  sentiments,  which  are  well  known  to  be  my  own  also, 
I  concur  in  the  eulogium  which  you  have  heard  upon  the  consti- 

*  The  heads  of  the  indictment  will  be  foand  recited  in  the  opening  of  Enkine'^ 
Speech  for  Home  Tooke. 
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tntion  of  onr  wise  forefatbere.  But  before  thifl  eulogium  can  have 
nnj  just  or  useful  application,  vre  ought  to  reflect  upon  what  it  is 
which  entitles  this  constitution  to  the  praise  so  justly  bestowed 
upon  it  To  say  nothing  at  present  of  its  most  essential  excellence, 
or  rather  the  very  soul  of  it,  viz.,  the  share  the  people  ought  to 
liarein  their  government  by  a  pure  representation,  for  tlie  assertion 
of  which  the  prisoner  stands  arraigned  as  a  traitor  before  you, — 
what  is  it  that  distinguishes  the  Government  of  England  from  the 
most  despotic  monarchies?  What,  but  the  security  which  the 
subject  enjoys  in  a  trial  and  judgment  by  his  equals ;  rendered 
doubly  secure  as  being  part  of  a  system  of  law  which  no  exi)edtency 
can  warp,  and  which  no  power  can  abuse  with  impunity  ? 

The  Attorney-Generars  second  preliminary  observation  I  equally 
agree  to.  I  anxiously  wish  with  him  that  you  shall  bear  in  me- 
mory the  anarchy  which  is  desolating  France.  Before  I  sit  down, 
i  may  perhaps,  in  mt  turn,  have  occasion  to  reflect  a  little  upon 
its  probable  causes ;  but  waiting  a  season  for  such  reflections,  let 
us  first  consider  what  the  evil  is  which  has  been  so  feelingly 
lamented,  as  having  fallen  on  that  unhappy  country.  It  is,  that, 
under  the  dominion  of  a  barbarous  state  necessity,  every  protection 
of  law  is  abrogated  and  destroyed ; — it  is,  that  no  man  can  say, 
under  such  a  system  of  alarm  and  terror,  that  his  life,  his  liberty, 
his  reputation,  or  any  one  human  blessing,  is  secure  to  him  for  a 
moment ;  it  is,  that,  if  accused  of  federalism,  or  moderatism,  or  in- 
civism,  or  of  whatever  else  the  changing  fashions  and  factions  of 
the  day  shall  have  lifted  up  into  high  treason  against  the  state,  he 
must  see  his  friends,  his  family,  and  the  light  of  heaven,  no  more 
—the  accusation  and  the  sentence  being  the  same,  following  one 
another  as  the  thunder  pursues  the  flash.  Such  has  been  the  state 
of  England,  such  is  the  state  of  France ;  and  how  then,  since 
Ihey  are  introduced  to  you  for  application,  ought  they  in  reason  and 
sobriety  to  be  applied  ?  If  this  prosecution  has  been  commenced 
(as  is  asserted)  to  avert  from  Great  Britain  the  calamities  incident 
to  civil  confusion,  leading  in  its  issues  to  the  deplorable  condition 
of  Prance,  I  call  upon  you,  gentlemen,  to  avert  such  calamity  from 
falling  upon  my  client,  and,  through  his  side,  upon  yourselves  and 
upon  our  country.  Let  not  him  suffer  under  vague  expositions 
of  tyrannical  laws,  more  tyrannically  exectited.  Let  not  him  be 
hurried  away  to  pre-doomed  execution,  from  an  honest  enthusiasm 
for  the  public  safety.  I  ask  for  him  a  trial  by  this  applauded  con* 
stitution  of  our  country ;  I  call  upon  you  to  administer  the  law 
to  him,  according  to  our  own  wholesome  institutions,  by  its  strict 
and  rigid  letter.  However  you  may  eventually  disapprove  of  any 
part  of  his  conduct,  or  viewing  it  through  a  false  medium  may 
think  it  even  wicked,  I  claim  for  him,  as  a  subject  of  England, 
that  the  law  shall  decide  upon  its  criminal  denomination.  I  pro- 
test, in  his  name,  against  all  appeals  to  speculations,  concerning 
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consequences,  when  the  law  commands  us  to  look  only  iQ  ikten* 
TiONS.  If  the  state  be  threatened  with  evils,  let  Parliament 
administer  a  prospective  remedy,  but  let  the  prisoner  hold  his  life 

UNDER  THE  LAW. 

Gentlemen,  I  ask  this  solemnly  of  the  Court,  whose  justice  I  am 
persuaded  will  afford  it  to  me ;  I  ask  it  more  emphatically  of  you, 
the  jury,  who  are  called  upon  your  oaths  to  make  a  true  deliverance 
of  your  countryman  from  this  charge ;  but  lastly,  and  chiefly,  I 
implore  it  of  Him  in  whose  hands  are  all  the  issues  of  life,  whose 
humane  and  merciful  eye  expands  itself  over  all  the  tmnaactions  of 
mankind — ^at  whose  command  nations  rise,  and  fall,  and  are  regenen 
rated — without  whom  not  a  sparrow  falletli  to  the  ground ; — I  im- 
plore it  of  God  Himself^  that  He  will  fill  your  minds  with  the  spirit 
of  justice  and  of  truth,  so  that  you  may  be  able  to  find  your  way 
through  the  labyrinth  of  matter  laid  before  you,  a  labyrinth  in 
which  no  man's  life  was  ever  before  involved  in  the  annals  of  British 
trial,  nor  indeed  in  the  whole  history  of  human  justice  or  injustice. 

Gentlemen,  the  first  thing  iu  order  is  to  look  at  the  indictment 
itself,  of  the  wliole  of  which,  or  of  some  integral  part,  the  prisoner 
must  be  found  guilty,  or  be  wholly  discharged  from  guilt. 

The  indictment  charges  that  the  prisoners  did  maliciously  and 
traitorously  conspire,  compass,  and  imagine,  to  bring  and  put  our 
lord  the  King  to  death;  and  that  to  fulfil,  perfect,  and  bring  to 
effect  their  most  evil  and  wicked  purpose  {tJiat  is  to  say,  of  bringing 
and  putting  the  King  to  death)  **  they  met,  conspired,  consulted, 
and  agreed  amongst  themselves,  and  other  false  traitors  unknown, 
to  cause  and  procure  a  convention  to  be  assembled  within  the 
kingdom,  with  intent" — (J  am  reading  the  very  wards  of  the 
indictment^  which  I  entreat  you  to  follow  in  the  notes  you  have 
been  taking  with  such  honest  perseverance) — ''  with  intent  and 
IN  ORDBB  that  the  persons  so  assembled  at  such  conventioti, 
should  and  might  traitorously,  and  in  defiance  of  the  authority, 
and  against  the  will  of  Parliament,  subvert  and  alter,  and  cause 
to  be  subverted  and  altered,  the  legislature,  rule,  and  government 
of  the  country,  and  to  depose  the  King  from  the  royal  state, 
title,  power,  and  government  thereof."  This  is  the  first  and 
great  leading  overt  act  in  the  indictment ;  and  you  observe  that  it 
is  not  charged  as  being  treason  substantively  and  in  itself,  but 
only  as  it  is  committed  in  pursuance  of  the  treason  against  the 
King  s  person,  antecedently  imputed  ;  for  the  charge  is  not,  that 
the  prisoners  conspired  to  assemble  a  convention  to  depose  the 
King,  but  that  they  conspired  and  com{)a8sed  his  death;  and 
that,  in  order  to  accomplish  that  wicked  and  detestable  purpose, 
i,e„  in  order  to  ftUfil  the  traitorous  intention  of  the  mind  against 
his  LIFE,  they  conspired  to  assemble  a  convention,  with  a  view 
to  depose  him.  The  same  observation  applies  alike  to  all  the 
other  counts  or  overt  acts  upon  tliQ  I'ecord,  which  manifestly, 
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indeed,  lean  upon  the  establishment  of  the  first  for  their  support ; 
because  they  charge  the  publication  of  different  writings,  and  the 
provision  of  arms,  *noi  aa  distinct  offences,  but  as  acts  done  to  excite 
to  the  assembling  of  the  same  convention,  and  to  maintain  it  when 
assembled :  but,  above  all,  and  which  must  never  be  forgotten, 
because  they  also  uniformly  charge  these  different  acts  as  com- 
mitted in  fulfilment  of  the  same  traitorous  purpose  to  BRiKa  the 
EiNO  TO  DEATH.  You  will  therefore  have  three  distinct  matters 
for  consideration  upon  this  trial :  First,  What  share  (if  any)  the 
prisoner  had,  in  concert  with  others,  in  assembling  any  convention 
or  meeting  of  subjects  within  this  kingdom;  Secondly,  What 
were  the  acts  to  be  done  by  this  convention  when  assembled; 
and  Thirdly,  What  was  the  view,  purpose,  and  intention  of  those 
who  projected  its  existence.  Tliis  third  consideration,  indeed, 
comprehends,  or  rather  precedes  and  swallows  up,  the  other  two  ; 
because,  before  it  can  be  material  to  decide  upon  the  views  of  tbe 
convention,  as  pointed  to  the  subversion  of  the  rule  and  order  of 
the  King's  political  authority  (even  if  such  views  could  be  ascribed 
to  it,  and  brought  home  even  personally  to  the  prisoner),  we  shall 
have  to  examine  whether  that  criminal  conspiracy  against  the 
established  order  of  the  community  was  hatched  and  engendered 
bj  a  wicked  contemplation  to  destroy  the  natural  life  and  person 
of  the  King ;  and  whether  the  acts  charged  and  established  by  the 
evidence  were  done  in  pursuance  and  in  fulfilment  of  the  same 
traitorous  p  urpose. 

Gentlemen,  this  view  of  the  subject  is  not  only  correct  but  self- 
evident.  The  subversion  of  the  King's  political  government,  and 
ail  conspiracies  to  subvert  it,  are  crimes  of  great  magnitude  and 
enormity,  which  the  law  is  open  to  punish,  but  neither  of  them  are 
the  crimes  before  you.  The  prisoner  is.  not  charged  with  a  con- 
spiracy against  the  King's  political  government,  but  against  his 
NATUAAL  LIFE.  He  is  uot  accuscd  of  having  merely  taken  steps  to 
depose  him  from  his  authority,  but  with  having  done  so  with  the 
intention  to  bring  him  to  death.  It  is  the  act  with  the  specific  in- 
tention,  and  not  the  act  alone,  which  constitutes  the  charge.  The 
act  of  conspiring  to  depose  the  King  may  indeed  be  evidence, 
according  to  circumstances,  of  an  intention  to  destroy  his  natural 
existence,  but  never  as  a  proposition  of  law  can  constitute  the  inten- 
tion itself.  Where  an  act  is  done  in  pursuance  of  an  intention, 
surely  the  intention  roust  first  exist;  a  man  cannot  do  a  thing  in 
fulBlment  of  an  intention,  unless  his  mind  first  conceives  that 
intention.  The  doing  an  act,  or  the  pursuit  of  a  system  of  con- 
duct, which  leads  in  probable  consequences  to  the  death  of  the  King, 
may  legally  (if  any  such  be  before  you)  affect  the  consideration  of 
the  traitorous  pur})ose  charged  by  the  record,  and  I  am  not  afraid 
of  trusting  you  with  the  evidence.  How  far  any  given  act,  or 
course  of  acting,  independently  of  intention,  may  lead  probably  or 
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inevitably  to  any  natural  or  polilical  consequence,  is  what  we  Iiave 
no  concern  with :  these  may  be  curions  questions  of  casuistry  or 
politics ;  but  it  is  wickedness  and  folly  to  declare  that  consequences 
unconnected  even  with  intention  or  consciousness  shall  be  synony- 
mous in  law  with  the  traitorous  mind,  although  the  traitorous  mind 
alone  is  arraigned  as  constituting  the  crime. 

Gentlemen,  the  first  question  consequently  for  consideration,  and 
to  which  I  must  therefore  earnestly  implore  the  attention  of  the 
Court,  is  this :  What  is  thb  law  upon  this  momentous  subject  ? 
And  recollecting  that  I  am  invested  with  no  authority,!  shall  not  pre- 
sume to  offer  you  anything  of  my  own  ;  nothing  shall  proceed  from 
myself  upon  this  part  of  the  inquiry,  but  that  which  is  merely  in- 
troductory, and  necessary  to  the  understanding  of  the  authorities 
on  which  I  mean  to  rely  for  the  establishment  of  doctrines,  not  less 
essential  to  the  general  liberties  of  England,  than  to  the  particular 
consideration  which  constitutes  our  present  duty. 

First,  then,  I  maintain  that  that  branch  of  the  statute  25  th  of 
Edward  the  Third,  which  declares  it  to  be  high  treason  '*  when  a 
man  doth  compass  or  imagine  the  death  of  the  King,  of  his  lady 
the  Queen,  or  of  his  eldest  son  and  heir,"  was  intended  to  guard  by 
a  higher  sanction  than  felony  the  natural  lives  of  the  King,  Queen, 
and  Prince ;  and  that  no  act,  therefore  (either  inchoate  or  consum- 
mate) of  resistance  to,  or  rebellion  against,  the  King's  regal  capacity, 
amounts  to  high  treason  of  compassing  his  deaih^  unless  where  they 
can  be  charged  upon  the  indictment,  and  proved  to  the  satisfaction 
of  the  jury  at  the  trial,  as  overt  acts  committed  by  the  prisoner  in 
falfiVment  of  a  traitorous  intentioniodestroi/  tJie  Kings  natural  life. 

Secondly,  That  the  compassing  the  ^King's  death,  or  in  other 
words,  the  traitorous  intention  to  destroy  his  natural  existence,  is 
the  treason,  and  not  the  overt  acts,  which  are  only  laid  as  manifes- 
titions  of  the  traitorous  intention,  or  in  other  words,  as  evidence 
competent  to  be  left  to  a  jury  to  prove  it ;  and  that  no  conspiracy 
to  levy  war  against  the  King,  nor  any  conspiracy  against  his  regal 
character  or  capacity,  is  a  good  overt  act  of  compassing  his  death, 
unless  some  force  be  exerted,  or  in  contemplation,  against  the 
Kino's  person  ;  and  that  such  force  so  exerted  or  in  contemplation 
is  not  substantively  the  treason  of  compassing,  but  only  competent 
in  point  of  law  to  establish  it,  if  the  jury  by  the  verdict  of  guilty 
draw  that  conclusion  of  fact  from  the  evidence  of  the  overt  act. 

Thirdly,  That  the  charge  in  the  indictment  of  compassing  the 
King's  death  is  not  laid  as  legal  inducement  or  introduction,  to 
follow  as  a  legal  inference  ffom  the  establishment  of  the  overt  act, 
but  is  laid  as  an  averment  of  a  fact  ;  and,  as  such,  the  very  gist  of 
the  indictment,  to  be  affirmed  or  negatived  by  the  verdict  of  guilty 
or  not  guilty. 

It  will  not,  I  am  persuaded,  be  suspected  by  the  Attorney- 
General,  or  by  the  Courts  that  I  am  about  to  support  these 
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doctrines  bj  opposing  my  own  judgment  to  the  authoritative  writ« 
iugs  of  the  venerable  and  excellent  Lord  Hale,  whose  memory 
will  live  in  this  country,  and  throughout  the  enlightened  world,  as 
long  as  the  administration  of  pure  justice  shall  exist ;  neither  do  I 
wish  to  oppose  anything  which  is  to  be  found  in  the  other  learned 
anthorities  principally  relied  upon  by  the  Crown,  because  all  my 
positions  are  perfectly  consistent  with  a  right  interpretation  of  them ; 
aud  because,  even  were  it  otherwise,  I  could  not  exi)ect  successfully 
to  oppose  them  by  any  reasonings  of  my  own,  which  can  have 
no  weight  but  as  they  shall  be  found  at  once  consistent  with  ac- 
knowledged authorities,  and  with  the  established  principles  of  the 
English  law.  I  can  do  this  with  the  greater  security,  because  my 
i-espectable  and  learned  friend,  the  Attorney-General,  lias  not  cited 
cases  which  have  been  the  disgrace  of  this  countiy  in  former  times, 
uor  asked  you  to  sanction  by  your  judgment  those  bloody  murders 
which  are  recorded  by  them  as  acts  of  English  justice ;  but,  as 
might  be  expected  of  an  honourable  man,  his  expositions  of  the  law, 
though  I  think  them  frequently  erroneous,  are  drawn  from  the  same 
Kources  which  I  look  up  to  for  doctrines  so  very  different.  I  find, 
indeed,  throughout  the  whole  range  of  authorities  (/  mean  those 
which  the  Attorney-General  has  properly  considered  as  deserving 
that  name  and  character),  very  little  contradiction ;  for,  as  far  as 
I  can  discover,  much  more  entanglement  has  arisen  from  now  and 
then  a  tripping  in  the  expression  than  from  any  difference  of 
sentiment  amongst  eminent  and  virtuous  judges,  who  have  either 
examined  or  sat  in  judgment  upon  this  momentous  subject. 

Gentlemen,  before  I  pursue  the  course  I  have  pi-escribed  to  my- 
self, I  desire  most  distinctly  to  be  understood,  that,  in  my  own  judg- 
ment, the  most  successful  argument  that  a  conspiracy  to  depose 
the  King  does  not  necessarily  establish  the  treason  charged  upon  this 
record  is  totally  beside  ant  possible  judgment  that  you  can 

HAV£  TO  FORM  UPON  THE  EVIDENCE  BEFORE  YOU  ;  sinCe  throughout 

the  whole  volumes  that  have  been  read,  I  can  trace  nothing  that  even 
points  to  the  imagination  of  such  a  conspiracy  ;  and  consequently 
the  doctrines  of  Coke,  Hale,  and  Forster,  on  the  subject  of  high 
treason,  might  equally  be  detailed  in  any  other  trial  that  has  ever 
been  proceeded  upon  in  this  place.  But,  gentlemen,  I  stand  in  a 
fearful  and  delicate  situation.  As  a  supposed  attack  upon  the 
King  8  civil  authority  has  been  transmuted,  by  construction,  into  a 
murderous  conspiracy  against  his  natural  person,  in  the  same  man- 
lier, and  by  the  same  arguments,  a  conspiracy  to  overturn  that  civil 
authority  by  direct  force  has  again  been  assimilated,  by  fwriher 
comtrtictionj  to  a  design  to  undermine  monarchy,  by  changes  wrought 
through  public  opinion,  enlarging  gradually  into  universal  will;  so 
that  I  can  admit  no  false  proposition,  however  wide  I  may  think  it 
of  rational  application.  For  as  there  is  a  Constructive  compassing, 
Bo  also  there  is  a  constructive  deposing  ;  and  I  cannot,  therefore^ 
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possibly  know  what  either  of  them  is  separately,  nor  how  the  one 
may  be  argued  to  involre  the  other.  There  are,  besides,  manj 
iirisoners  whose  cases  are  behind,  and  whose  lives  may  be  invoked 
m  your  present  deliberation ;  their  names  have  been  already  stig- 
matised, and  their  conduct  arraigned,  in  the  evidence  you  have 
heard,  (u  a  pari  o/ihe  conspiracy.  It  is  these  considerations  which 
drive  me  into  so  large  a  field  of  argument,  because,  by  sufficiently 
ascertaining  the  law  in  the  outset,  they  who  are  yet  looking  up  to 
it  for  protection  may  not  be  brought  into  peril. 

Gentlemen,  I  now  proceed  to  establish,  that  a  compassing  of  the 
death  of  the  King,  within  the  25th  of  Edward  the  Third,  which 
is  the  charge  against  the  prisoner,  consists  in  a  traitorous  inten- 
tion against  his  ifATURAL  life  ;  and  that  nothing  short  of  yonr 
firm  belief  of  that  detestable  intention,  from  overt  acts  which  you 
find  him  to  have  committed,  can  justify  his  conviction.  TImt 
I  may  keep  my  word  with  you  in  building  my  argument  upon 
nothing  of  my  own,  I  hope  my  friend  Mr.  Gibbs  will  have  the  good- 
ness to  call  me  back,  if  he  finds  me  wandering  fram  my  engagement ; 
that  I  may  proceed  step  by  step  upon  the  most  venerable  and 
acknowledged  authorities  of  the  law. 

In  this  process  I  shall  begin  with  Lord  Hale,  who  opens  this 
important  subject  by  stating  the  reason  of  passing  the  statute  of 
the  25th  of  Edward  the  Third,  on  which  the  indictment  is 
founded.  Lord  Hale  says,  in  his  Pleas  of  the  Grown,  vol.  i.,  page 
82,  that  "  at  common  law  there  was  a  great  latitude  used  in  raising 
offences  to  the  crime  and  punishment  of  treason,  by  way  of  inter- 
pretation and  arbitrary  construction,  which  brought  in  great  un- 
certainty and  confusion.  Thus  accixmching,  i.e.,  encroaching  on 
royal  power,  was  a  usual  charge  of  treason  anciently,  though  a 
very  uncertain  charge ;  so  that  no  man  could  tell  what  it  was,  or 
what  defence  to  make  to  it**  Lord  Hale  then  goes  on  to  state 
various  instances  of  vexation  and  cruelty,  and  concludes  with  this 
striking  observation :  *'  By  these  and  the  like  instances  that  might 
be  given,  it  appears  hovr  arbitrary  and  uncertain  the  law  of  treason 
was  before  the  statute  of  25  th  of  Edward  the  Third,  whereby  it 
cape  to  pass  that  almost  every  offence  that  was,  or  seemed  to  be,  a 
breach  of  the  faith  and  allegiance  due  to  the  King,  was  by  con- 
struction, consequence,  and  interpretation,  raised  into  the  offence  of 
high  treason."  This  is  the  lamentation  of  the  great  Hale  upon  the 
state  of  this  country  previous  to  the  passing  of  the  statute,  which, 
he  says,  was  passed  as  a  remedial  law,  to  put  an  end  to  them  ;  and 
Lord  Coke,  considering  it  in  the  same  light,  says,  in  his  third 
Institute,  page  2,  '*  The  Parliament  which  passed  this  statute  was 
called  (as  it  well  deserved)  Parliamentum  Benedictum;  and  the 
like  honour  was  given  to  it  by  the  different  statutes  which  from 
time  to  time  brought  back  treasons  to  its  standard,  all  agreeing  iu 
magnifying  and  extolling  this  blessed  Aot."    Now  this  statute. 
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which  has  obtained  the  panegyric  of  these  great  men,  whom  the 
Chief-Justice  in  his  charge  looked  up  to  for  light  and  for  example, 
nnd  whom  the  Attorney-General  takes  also  for  his  guide,  would 
very  little  have  deserved  the  high  enlogium  bestowed  upon  it,  if, 
though  avowedly  passed  to  destroy  uncertainty  in  criminal  justice, 
and  to  beat  down  the  arbitrary  constructions  of  judges,  lamented 
by  Hale  as  disfiguring  and  dishonouring  the  law,  it  had,  never- 
theIe8S»  been  so  worded  as  to  give  birth  to  new  constructions  and 
uncertainties,  instead  of  destroying  the  old  ones.     It  would  but  ill 
have  entitled  itself  to  the  denomination  of  a  blessed  statute,  if  it 
had  not  in  its  enacting  letter,  which  professed  to  remove  doubts  and 
to  ascertain  the  law,  made  use  of  expressions  the  best  known  and 
understood ;  and  it  will  be  found  accordingly  that  it  cautiously 
did  80.    It  will  be  found  that,  in  selecting  the  expression  of  com- 
passing THE  DEATH,  it  employed  a  term  of  the  most  fixed  and  ap- 
propriate signification  in  the  language  of  English  law,  which  not 
only  no  judge  or  counsel,  but  which  no  attorney  or  attorney's  clerk, 
could  misunderstand ;  because  in  former  ages,  before  the  statute, 
compassing  the  death  of  ant  man  had  been  a  felony,  and  what  had 
amounted  to  such  compassing  had  been  settled  in  a  thousand  in- 
stances.    To  establish  this,  and  to  show  also,  by  no  reasoning  of 
mine,  that  the  term  "  compassing  the  death  "  was  intended  by  the 
statute,  when  applied  to  the  King  as  high  treason,  to  have  the  same 
si<]^nification  as  it  had  obtained  in  the  law  when  applied  to  the 
subject  as  a  felony,  I  shall  refer  to  Mr.  Justice  Forster,  and  even  to 
a  passage  cited  by  the  Attorney-General  himself,  which  speaks  so 
unequivocally  and  unanswerably  for  itself  as  to  mock  all  com- 
jnentary.     "  The  ancient  writers,"  says  Forster,  "  in  treating  of 
felonious  homicide,  considered  the  felonious  en^^ton,  manifested  by 
plain  facts,  in  the  same  light,  in  point  of  guilt,  as  homicide  itself. 
The  rule  was,  voluntas  reputatur  pro  facto;  and  while  this  rule 
preyailed,  the  nature  of  the  ofience  was  expressed  by  the  term 
compassing  the  death.    This  rule  has  been  long  laid  aside  as  too 
ri(i;orotts  in  the  case  of  common  persons ;  but  in  the  case  of  the 
King,  Queen,  and  Prince^  the  statute  of  treasons  has,  with  great 
propriety,  retained  it  in  its  full  extent  and  vigour  ;  and  in  describ- 
ing the  offence,  has  likewise  retained  the  ancient  mode  of  expres- 
mn,  when  a  man  doth  compass  or  imagine  the  death  of  our  lord 
the  King,  ^.,  and  thereof  be,  upon  stifficient  proof,  provablement, 
attainted  of  open  deed,  by  people  of  his  condition :  the  words  of  the 
statute  descriptive  of  the  offence  must,  therefore,  be  strictly  pur- 
sued in  every  indictment  for  this  species  of  treason.    It  must  charge 
that  the  defendant  did  traitorously  compass  and  imagine  the  King's 
death ;  and  then  go  on  and  charge  the  several  acts  made  use  of  by 
the  prisoner  to  effectuate  his  traitorous  purpose ;  jor  the  compassing 
the  King's  death  is  the  treason,  and  the  overt  acts  are  charged  as 
the  means  made  use  of  to  effectuate  the  intentions  and  imaginations 
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of  the  heart;  and  therefore,  in  the  case  of  the  Begicides,  the  indicU 
ment  charged  tliat  they  did  traitorously  compass  and  imagine  the 
death  of  the  King,  and  the  cutting  off  the  head  was  laid  as  the  overt 
act,  and  the  {)er8on  who  was  supposed  to  have  given  the  mortal 
stroke  was  convicled  on  the  same  indictment." 

This  concluding  instance,  though  at  first  view  it  may  appear 
ridiculous,  is  well  selected  as  an  illustration ;  because,  though  in 
that  case  there  could  be  no  possible  doubt  of  the  intention,  since 
the  act  of  a  deliberate  execution  involves,  in  common  sense,  the 
intention  to  destroy  life,  yet  still  the  anomaly  of  the  offence,  which 
exists  wholly  in  the  iNT£NTioi!f,  and  not  in  the  overt  act,  required 
the  preservation  of  the  form  of  the  indictment.  It  is  surely  impos- 
sible to  read  this  commentary  of  Forster  without  seeing  the  true 
purpose  of  the  statuta  The  common  law  had  anciently  considered, 
even  in  the  case  of  a  fellow-subject,  the  malignant  intention  to 
destroy  as  equivalent  to  the  act  itself ;  but  that  noble  spirit  of 
humanity  which  pervades  the  whole  system  of  our  jurisprudence 
had,  before  the  time  of  King  Edward  the  Third,  eat  out  and  de- 
stroyed this  rule,  too  rigorous  in  its  gefneroL  application ;  but,  as 
Forster  truly  observes  in  the  passage  I  have  read — "  This  nile,  too 
rigorous  in  the  case  of  the  subject,  the  statute  of  treasons  retained 
in  the  case  of  the  King,  and  retained  also  the  very  expression  used 
by  the  law  when  compassing  the  death  of  a  subject  was  felony." 

The  statute,  therefore,  being  expressly  made  to  remove  doubts, 
and  accurately  to  define  treason,  adopted  the  ancient  expression  of 
the  common  law  as  applicable  to  felonious  homicide,  meaning  that 
tlie  life  of  the  Sovereign  should  remain  an  exception,  and  that 
voluntas  pro  facto,  the  wicked  intention  for  the  deed  itself  (as  it 
regarded  his  sacred  life),  should  continue  for  the  rule ;  and,  there- 
fore, says  Forster,  the  statute  meaning  to  retain  the  law,  which  was 
before  general,  retained  also  the  expression.  It  appears  to  me, 
therefore,  incontrovertible,  not  only  by  the  words  of  the  statute  itself, 
but  upon  the  authority  of  Forster,  which  I  shall  follow  up  by  that 
of  Lords  Coke  and  Hale,  contradicted  by  no  syllable  in  their  works, 
as  I  shall  demonstrate,  that  the  statute,  as  it  regarded  the  security 
of  the  King  B  life>  did  not  mean  to  enact  a  new  security  never 
known  to  the  common  law  in  other  cases,  but  meant  to  suffer  a 
common  law  rule  which  formerly  existed  universally,  which  was 
precisely  known,  but  which  was  too  severe  in  common  cases,  to 
remain  as  an  exception  in  favour  of  the  King's  security.  I  do 
therefore  positively  maintain,  not  as  an  advocate  merely,  but  in  mt 
own  person,  that,  within  the  letter  and  meaning  of  the  statute, 
nothing  can  be  a  compassing  the  death  of  the  King  that  would  not^ 
in  ancient  times,  have  been  a  felony  in  the  case  of  a  subject ;  for 
otherwise  Forster  and  Coke,  as  will  be  seen,  are  veiy  incorrect  when 
they  say  the  statute  retained  the  old  law,  and  the  appropriate  word 
to  express  it;  for  if  it  went  betond  it,  it  would,  oq  the  contraiji 
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have  l)een  a  nkw  rule  unknown  to  the  common  law,  enacted,  for  tlie 
first  time,  for  the  preservation  of  the  King's  life.  Unquestionably 
the  legislature  might  have  made  snch  a  rule;  but  we  are  not 
inquiring  what  it  might  liave  enacted,  but  what  it  has  enacted. 
But  I  ought  to  ask  pardon  for  having  relapsed  into  any  argument 
of  ray  own  upon  this  subject,  when  the  authorities  are  more  express 
to  the  purpose  than  any  language  I  can  use;  for  Mr.  Justice  Forster 
liiraself  expressly  says,  Discourse  First,  of  High  Treason,  p.  207 : 
'*A11  the  words  descriptive  of  the  offence,  via.,  'If  a  man  doth 
compass  or  imagine,  and  thereof  be  attamted  of  open  deed,'  are 
plainly  borrowed  from  the  common  law,  and  therefore  must  bear 
the mmt  construetion  they  did  at  common  law.''  Is  this  distinct? 
I  will  read  it  to  you  again :  "  All  the  words  descriptive  of  the 
offence,  viz., '  If  a  man  doth  compass  or  imagine,  and  thereof  be 
attainted  of  open  deed/  are  plainly  borrowed  from  the  common 
law,  and  therefore  must  bear  the  «ame  construction  they  did  at 
common  law." 

'Gentlemen,  Mr.  Justice  Forster  is  by  no  means  singular  in  this 
doctrina  Lord  Coke,  the  oracle  of  the  law,  and  the  best  oracle 
that  one  can  consult,  when  standing  for  a  prisoner  chai'ged  with 
treason,  as  he  was  the  highest  prerogative  lawyer  that  ever  existed, 
maintains  the  same  doctrine ;  even  he,  even  Coke,  the  infamous  pro- 
Hecutor  of  Raleigh,  whose  character  with  posterity,  as  an  Attorney- 
General,  my  worthy  and  honourable  friend  would  disdain  to  hold, 
to  be  author  of  all  his  valuable  works ;  yet  even  this  very  Lord 
Coke  himself  holds  precisely  the  same  language  with  Forster,  for, 
in  his  commentary  on  this  statute,  in  his  third  Institute,  p.  5,  when 
he  comes  to  the  words,  **  doth  compass,"  he  says,  "  Let  us  see  first 
what  the  compassing  the  death  of  a  mlject  was  before  the  making 
of  this  statute,  when  xoluntas  reputabatur  pro  /dctch"  Now  what 
is  the  plain  English  of  this  ?  The  commentator  says,  I  am  going 
to  instruct  you,  the  student,  who  are  to  learn  from  me  the  law  of 
England,  what  is  a  compassing  of  the  death  of  the  Kino  ;  but  that 
I  cannot  do  but  by  first  carrying  you  to  look  into  what  was  the 
compassing  of  the  death  of  a  subject  at  the  ancient  common  law  ; 
hecanse  the  statute  having  made  a  compassing,  as  applied  to  the 
King,  the  crime  of  high  treason,  which,  at  common  law,  was  felony 
in  the  case  of  A  subject,  it  is  impossible  to  define  the  one  without 
looking  back  to  the  records  which  illustrate  the  other.  This  is  so 
directly  the  train  of  Lord  Coke's  reasoning,  that,  in  his  own  singu- 
larly precise  style  of  commentating,  he  immediately  lays  before  his 
reader  a  variety  of  instances  from  the  ancient  records  and  year- 
books, of  compassing  the  subject's  death;  and  what  are  they  ?  Not 
acts  wholly  collateral  to  attacks  upon  life,  dogmatically  laid  down  by 
the  law  from  speculations  upon  probable  or  possible  consequences,  but 
assaults  with  intent  to  murder,  conspiracies  to  waylay  the  person 
with  the  SAME  intention,  and  other  murderous  machinations.  These 
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were  only  compassiogR  before  the  statute  against  the  subjecl's  life ; 
and  the  extension  of  the  expression  was  never  heard  of  la  the  law 
till  introduced  by  the  craft  of  political  judges,  when  it  became 
applicable  to  crimes  against  thb  State.  Here  again  I  desire  to 
appeal  to  the  highest  authorities  for  this  soiu'ce  of  constructive 
treasons ;  for  although  the  statute  of  Edward  the  Third  had  expressly 
directed  that  nothing  should  be  declared  to  be  treason  but  cases  withiu 
its  enacting  letter,  yet  Lord  Hale  says,  in  his  Pleas  of  the  Crown, 
page  83,  that  *'  things  were  so  carried  by  parties  and  faciums  in 
the  succeeding  reign  of  Richard  the  Second,  that  this  statute  was 
but  little  observed,  but  as  this  or  that  party  got  the  better.  So  the 
crime  of  high  treason  was  in  a  manner  arbitrarily  imposed  and 
adjudged,  to  the  disadvantage  of  the  party  that  was  to  be  judged  ; 
which,  by  various  vicissitudes  and  revolutions,  mischiefed  all  {parties, 
first  and  last,  and  left  a  great  unsettlednees  and  unquietness  in  the 
minds  of  the  people,  and  was  one  of  the  occaaioi^  of  the  uuhappiness 
of  that  King. 

'^  Ail  this  mischief  was  produced  by  the  statute  of  the  2i8t  of 
Richard  the  Second,  which  enacted,  That  every  man  that  com- 
passeth  or  pui-sueth  the  death  of  the  King,  or  to  depose  him,  or  to 
render  up  his  Iiomage  liege,  or  he  that  raiseth  people,  and  ridetli 
against  the  King,  to  make  war  within  his  realm,  and  of  that  be 
didy  attainted  and  adjudged,  shall  be  adjudged  a  traitor  of  high 
treason  against  the  Crown. 

"  This,'*  says  Lord  Hale,  *^  was  a  great  snare  to  the  subject,  in80< 
much  that  the  statute,  ist  of  Henry  Fourth,  which  repealed  it, 
recited  that  no  man  knew  how  he  ought  to  behave  himself,  to  do, 
speak,  or  say,  for  doubt  of  such  pains  of  treason ;  and  therefore  wholly 
to  remove  tlie  prejudice,  whicli  might  come  to  the  King's  subjects, 
the  statute,  ist  of  Henry  Fourth,  chap.  10,  was  made,  wltdch  brougJU 
back  treason  to  tiie  standard  of  the  zsth  0/ Edward  the  Third." 

Now  if  we  look  to  this  statute  of  Richard  the  Second,  which  produced 
such  mischiefs,  what  are  they  ?  As  far  as  it  re-enacted  the  treason 
of  compassing  the  King  s  death  and  levying  war,  it  only  re-enacted 
the  statute  of  Edward  the  Third,  but  it  went  beyond  it  by  the  loose 
construction  of  compassing  to  depose  the  King,  and  raising  the 
people,  and  riding  to  make  war,  or  a  compassing  to  depose  him, 
TERM9  NEW  TO  THB  ooMMON  LAW.  The  octual  levying  0/ force,  to 
imprison,  or  depose  the  King,  was  already  and  properly  high  treason, 
within  the  second  branch  of  the  statute  ;  but  this  statute  of  Richard 
the  Second  enlarged  only  the  crime  of  compassing,  making  it  extend 
to  a  compassing  to  imprison  or  depose,  which  are  the  great  objects 
of  an  actual  levying  of  war,  and  making  a  compassing  to  levy  war 
on  a  footing  with  the  actual  levying  it.  It  seems,  therefore,  most 
astonishing  that  any  Judge  could  be  supposed  to  have  decided,  as 
an  abstract  rule  of  law,  that  a  compassing  to  imprison  or  depose 
the  King  was  high  treason,  substantively,  without  pbevjous 
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Govt'AssiNa  (^  HIS  DEATH :  BiDce  it  was  made  so  by  tliis  statute, 
2i8t  of  Bichard  the  Second,  and  reprobated,  stigmatised,  and  re* 
pealed  by  thp  statute  ist  of  Henry  Fourth,  chap.  10.  ''  And  so 
little  effect^"  says  Mr.  Justice  Blackstone,  ''have  oyer-violent  laws 
to  prevent  any  crime,  that  within  two  years  after  this  new  law  of 
treaflOD  respecting  imprisonment  and  deposing,  this  veiy  prince  was 
both  deposed  and  murdered." 

Gentlemen,  this  distinction^  made  by  the  humane  statute  of  Edward 
the  Third,  between  treason  against  the  King's  natural  life  and  re- 
bellion againt  his  civil  authority,  and  which  the  act  of  Bichard  the 
Second  for  a  season  broke  down,  is  founded  in  wise  and  sound  policy. 
A  successful  attack  may  be  made  upon  the  King's  person  by  the 
malignity  of  an  individual,  without  the  combination  of  extended 
ooDspiracy  or  the  exertions  of  rebellious  force ;  the  law,  therefore, 
justly  stands  upon  the  watch  to  crush  the  first  overt  manifestation 
of  80  evil  and  detestable  a  ptirpose*  Considering  the  life  of  the 
chief  magistrate  as  infinitely  important  to  the  public  security,  it 
does  not  wait  for  the  possible  consummation  of  a  crime,  which 
rquires  neither  time,  combination,  nor  force  to  accomplish,  but 
considers  the  traitorous  purpose  as  a  consummated  treason :  but 
the  wise  and  humane  policy  of  our  forefathers  extended  the  severity 
of  the  rule,  voluntas  pro  facio,  no  further  than  they  were  thus 
impelled  and  justified  by  the  necessity;  and  therefore  an  intention 
to  levy  war  and  rebellion,  not  consummated,  however  manifested 
by  the  m(»t  overt  acts  of  conspiracy,  was  not  declared  to  be  treason, 
andnpon  the  plainest  principle  in  the  world;  the  King's  bbqal 
capacity,  guarded  by  all  the  force  and  authority  of  the  State,  could 
Dot^  like  his  NATURAL  existence,  be  overthrown  or  endangered  in  a 
moment  by  the  first  machinations  of  the  traitorous  mind  of  an  indi- 
?idaal,or  even  by  the  unarmed  conspiracy  of  numbers;  and  there- 
fore this  humane  and  exalted  institution,  measuring  the  sanctions 
of  criminal  justice  by  the  standard  of  civil  necessity,  thought  it 
sufficient  to  scourge  and  dissipate  unarmed  conspirators  by  a  less 
mdictive  proceeding. 

These  new  treasons  were,  however,  at  length  all  happily  swept 
away  on  the  accession  of  King  Henry  the  Fourth,  which  brought 
the  law  back  to- the  standard  of  Edward  the  Third  ;  and,  indeed, 
in  reviewing  the  history  of  this  highly-favoured  island,  it  is  mont 
beautiful,  and  at  the  same  time,  highly  encouraging  to  observe,  by 
what  an  extraordinary  concurrence  of  circumstances,  under  the 
superintendence  of  a  benevolent  Providence,  the  liberties  of  our 
country  have  been  established.  Amidst  the  convulsions,  arising 
from  the  maddest  ambition  and  injustice,  and  whilst  the  State  was 
alternately  departing  from  its  poise,  on  one  side,  and,  on  the  other, 
the  great  rights  of  mankind  were  still  insensibly  taking  root  and 
flourishing ; — ^though  sometimes  monarchy  threatened  to  lay  them 
prostrate,  tiiough  aristocracy  occasiouallf  undermined  them,  and 
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democracy,  in  her  turn,  rashly  trampled  on  them,  yet  they  have 
ever  come  safely  round  at  last. — This  awful  and  sublime  contem- 
plation should  teach  us  to  bear  with  one  another  when  our  opinions 
do  not  quite  coincide ;  extracting  final  harmony  from  the  inevit- 
able diii&rences  which  ever  did,  and  ever  must,  exist  amongst  men. 
Gentlemen,  the  act  of  Henry  the  Fourth  was  scarcely  made 
when  it  shared  the  same  fate  with  the  venerable  law  which  it 
restored.  Nobody  regarded  it  It  was  borne  down  by  factions, 
and,  in  those  days,  there  were  no  judges,  as  there  are  now,  to  hold 
firm  the  balance  of  justice  amidst  the  storms  of  state ; — men  could 
not  then,  as  the  prisoner  can  to-day,  look  up  for  protection  to 
magistrates  independent  of  the  Crown,  and  awfully  accountable  in 
character  to  an  enlightened  world.  As  fast  as  arbitrary  construc- 
tions were  abolished  by  one  statute,  unprincipled  judges  began  to 
build  them  up  again,  till  they  were  beat  down  by  another :  to  re- 
count their  strange  treasons  would  be  tiresome  and  disgusting ;  but 
their  system  of  construction,  in  the  teeth  of  positive  law,  may  be 
well  illustrated  by  two  lines  from  Pope : 

"  Destroy  his  fib  and  sophistry  in  vain, 
Tlie  creature's  at  his  dirty  work  again." 

This  system,  both  judicial  and  parliamentary,  became  indeed  so 
intolerable,  in  the  interval  between  the  reign  of  Henry  the  Fourth, 
and  that  of  Philip  and  Mary,  that  it  produced,  in  the  first  year  of 
the  latter  reign,  the  most  remarkable  statute  that  ever  passed  ia 
England,  repealing  not  only  all  former  statutes  upon  the  subject, 
except  that  of  Edward  the  Third,  but  also  stigmatising,  upon  the 
records  of  Parliament,  the  arbitrary  conbtbuctions  of  judges,  and 
limiting  them,  in  all  times,  to  every  lbttbr  of  the  statute.  I  will 
read  to  you  Lord  Coke's  commentary  upon  the  subject.  In  his  third 
Institute,  page  23,  he  says, — ''  Before  the  act  of  the  25th  of  Edward 
the  Third,  so  many  treasons  had  been  made  and  declared,  and  ia 
such  sort  penned,  as  not  only  the  ignorant  and  unlearned  people, 
but  also  learned  and  expert  men,  were  trapped  and  snared,  .  . 
.  .  so  as  the  mischief  before  Edward  the  Third,  of  the  uncer- 
tainty of  what  was  treason  and  what  not,  became  so  frequent  and 
dangerous,  as  that  the  safest  and  surest  remedy  was  by  this  ex- 
cellent act  of  Mary  to  abrogate  and  repeal  all,  but  only  such  as  are 
specified  and  expressed  in  this  statute  of  Edward  the  Third.  By 
which  law  the  safety  of  both  the  King  and  of  the  subject,  and  the 
preservation  of  the  common  weal,  were  wisely  andsufficiently  pro- 
vided for,  and  in  such  certainty,  that  nihil  reUctum  est  arbiirio 
jtidicia"  The  whole  evil,  indeed,  to  be  remedied  and  avoided  by 
the  act  of  Queen  Mary  was,  the  arbiiriumjttdtcis,  or  judicial  con- 
struction beyond  the  letter  of  the  statute.  The  statute  itself  was 
perfect,  and  was  restored  in  its  full  vigour ;  and  to  suppose,  there- 
fore, that  when  an  act  was  expressly  made,  because  judges  had 
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bnilt  treasons  by  constrnctions  beyond  the  law,  they  were  to  be 
left,  coDsistently  with  their  duty,  to  go  on  building  again,  is  to 
impute  a  folly  to  the  legislature,  which  never  yet  was  imputed  to 
the  framers  of  this  admirable  statute.  But  this  absurd  idea  is 
expressly  excluded,  not  merely  by  the  statute,  according  to  its  plain 
interpretation,  but  according  to  the  direct  authority  of  Lord  Coke 
himself,  in  his  commentary  upon  it.  For  he  goes  on  to  say, ''  Two 
thiugs  are  to  be  observed,  first,  that  the  word  expressed,  in  the 
statute  of  Mary,  excludes  all  implications  or  inferences  whatsoever : 
Becondly,  that  no  former  attainder,  judgment,  precedent,  resolution, 
or  opinion  of  judges,  or  justices,  of  high  treason,  other  than  such  as 
are  specified  and  expressed  in  the  statute  of  Edward  the  Third,  are 
to  be  followed  or  drawn  into  example.  For  the  words  be  plain  and 
direct ;  that  from  henceforth  no  act,  deed,  or  offence  shall  be  taken, 
had,  deemed,  or  adjudged  to  be  high  treason,  but  only  such  as  are  de- 
clared and  expressed  in  the  said  act  of  the  25  th  of  Edward  the  Third, 
any  Act  of  Parliament  or  statute  after  25th  of  Edward  the  Third,  or 
aD7  other  declaration  or  matter,  to  the  contrary  notwithstanding." 

Gentlemen,  if  the  letter  of  the  statute  of  Mary,  when  coupled 
with  Lord  Coke's  commentary,  required  further  ilhistration,  it 
would  amply  receive  it  from  the  pbbamblb,  which  ought  to  be  en- 
graved on  the  heaiii  of  every  man  who  loves  the  King,  or  who  is 
called  to  any  share  in  his  councils;  for,  as  Lord  Coke  observes,  iti 
the  same  commentary :  It  truly  recites,  that  ''  the  state  of  a  King 
standeth  and  consisteth  more  assured  by  the  love  and  favour  of  the 
subjects  towards  their  Sovereign,  than  in  the  dread  and  fear  of  laws, 
made  with  rigorous  and  extreme  punishment ;  and  that  laws,  justly 
made  for  the  preservation  of  the  common  weal,  without  extreme 
panishment  or  penalty,  are  more  often  and  for  the  most-part  better 
kept  and  obeyed,  than  laws  and  statutes  made  with  extreme  punish- 
ment'* 

But,  gentlemen,  the  most  important  part  of  Lord  Coke*s  com- 
mentary on  this  statute  is  yet  behind,  which  I  shall  presently  read 
to  you,  and  to  which  I  implore  your  most  earnest  attention;  because 
I  will  show  you  by  it,  that  the  unfortunate  man,  whose  innocence 
I  am  defending,  is  arraigned  before  you  of  high  treason,  uiK)n  evi- 
dence not  only  wholly  repugnant  to  this  particular  statute,  but  such 
as  never  yet  was  heard  of  in  England  upon  any  capital  trial : — 
EviDEKCE  which,  cvcu  with  all  the  attention  you  have  given  to  it,  I 
defy  any  one  of  you,  at  this  moment,  to  say  of  what  it  consists ; — 
EVIDENCE,  which  (siuce  it  must  be  called  by  that  name)  I  tremble 
for  my  boldness  in  presuming  to  stand  up  for  the  life  of  a  man, 
when  I  am  conscious  tliat  1  am  incapable  of  understanding  from  it 
even  what  acts  are  imputed  to  him;  eyidencb,  which  has  consumed 
four  days  in  the  reading ; — not  in  reading  the  acts  of  the  prisoner, 
but  the  unconnected  writings  of  men,  unknown  to  one  another, 
ujion  a  hundred  different  subjects; — ^evidence,  the  very  listening  to 
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wliicli  has  deprived  me  of  the  sleep  which  natirre  requires ; — ^which 
has  filled  my  mind  with  anremitting  distress  and  agitation,  and 
which,  from  its  discordant,  unconnected  nature,  has  sufferad  me  to 
reap  no  adtantage  from  the  indulgence,  which  I  began  with 
thanking  you  for ;  but  which,  on  the  contrary,  has  almost  set  my 
brain  on  fire,  with  the  vain  endeavour  of  collecting  my  thoughts 
upon  a  subject  never  designed  for  any  rational  course  of  thinking. 

Let  us,  therefore,  see  how  the  unexampled  condition  I  am  placed 
in  falls  in  with  Lord  Ooke  upon  this  sulject,  whose  authority  is 
appealed  to  by  the  Grown  itself ;  and  let  us  go  home  and  bum  our 
books  if  they  are  to  blazon  forth  the  law  by  euloginm,  and  ac- 
curately to  define  its  protector,  which  yet  the  subject  is  to  be  totally 
cut  off  from,  when  even  under  the  sanction  of  these  very  authors, 
he  stands  upon  his  trial  for  his  existence.  Lord  Coke  says,  in  the 
same  commentary  (page  12)  that  the  statute  had  not  only  accurately 
defined  the  charge,  but  the  nature  of  the  proof  on  which  alone  a 
man  shall  be  attainted  of  any  of  the  branches  of  high  treason.-— 
"  It  is  to  be  observed/'  says  he,  ''  that  the  word  in  the  act  of 
Edward  the  Third  is  provablement :  i.e.,  Upon  direct  and  mani- 
fest proof,  not  upon  conjectural  presumptions,  or  inferences,  or 
strains  of  wit,  bnt  upon  good  and  8u£3cient  proof.  And  herein  the 
adverb  provably  hath  a  great  force,  and  signifieth  a  direct,  plain 
proof,  which  word  the  Lords  and  Commons  in  Parliament  did  use 
for  that  the  offence  of  treason  was  so  heinous.,  and  was  so  heavily 
and  severely  punished,  as  none  other  the  like,  and  therefore  the 
offender  must  be  provably  attainted,  which  words  are  as  forcible  as 
u|)on  direct  and  manifest  proof.  Note,  the  word  is  not  prohaliy, 
for  then  commune  argummtum  might  have  served,  but  the  word  is 
provably  be  attainted." 

Nothing  can  be  so  ctiriously  and  tautologonsly  laboured  as  this 
commentary,  of  even  that  great  prerogative  lawyer.  Lord  Coke, 
upon  this  single  word  in  the  statute ;  and  it  manifestly  shows,  that, 
so  far  from  its  being  the  spirit  and  principle  of  the  law  of  England, 
to  loosen  the  construction  of  this  statute,  and  to  adopt  rules  of  con- 
struction and  proof,  unusual  in  trials  for  other  crimes,  on  the 
contrary,  the  legislature  did  not  even  leave  it  to  the  judges  to 
apply  the  ordinary  niles  of  leg!il  proof  to  trials  under  it,  hut 
admonished  them  to  do  justice  in  that  respect  in  the  very  body  of 
the  statute. 

Lord  Hale  treads  in  the  same  path  with  Lord  Coke,  and  con- 
cludes this  part  of  the  subject  by  the  following  most  remarkable 
passaa:e — vol.  i.  chap.  xi.  86 : — 

"  Now  although  the  crime  of  high  treason  is  the  greatest  crime 
against  faith,  duty,  and  human  society,  and  brings  with  it  the 
greatest  and  most  fatal  dangers  to  the  government,  peace,  and 
happiness  of  a  kingdom,  Or  state ;  and  therefore  is  deservedly 
branded  with  the  highest  ignominy,  and  subjected  to  the  greatest 
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penalties  tbat  the  laws  can  inflict :  it  appears,  first,  How  necessary 
it  was  that  tliere  should  be  some  Tcnown,  fixed,  settled  boundary  for 
this  great  crime  of  ti'eason,  and  of  what  great  importance  the  statute 
of  25th  of  Edward  the  Third  was,  in  order  to  that  end.  Second, 
How  dangerous  it  is  to  depart  from  the  letter  of  that  statute,  and  to 
multiply  and  enhance  crimes  into  treason  by  ambiguous  and  general 
words,  such  as  accroaching  royal  power,  subverting  fundamental 
laws,  and  the  like.  And  third,  How  dangerous  it  is  by  construction, 
and  ANALOOT,  to  make  treasons  where  the  letter  of  the  law  has  not 
done  it.  Por  such  a  method  admits  of  no  limits,  or  bounds,  but 
runs  as  far  and  as  wide  as  the  wit  and  invention  of  accusers,  and 
the  detestation  of  persons  accused,  will  carry  men." 

Surely  the  admonition  of  this  supereminent  Judge  ought  to  sink 
deep  into  the  heart  of  every  Judge,  and  of  every  juryman,  who  is 
called  to  administer  justice  under  this  statute ;  above  all,  in  the 
times  and  under  the  peculiar  circumstances  which  assemble  us  in 
this  place.  Honourable  men  feeling,  as  they  ought,  for  the  safety 
of  Government,  and  the  tranquillity  of  the  country,  and  naturally 
indignant  against  those  who  are  supposed  to  have  brought  them 
into  peril,  ought  for  that  very  cause  to  proceed  with  more  abundant 
caution,  less  they  should  be  surprised  by  their  resentments  or  their 
fears ;  they  ought  to  advance,  in  the  judgments  they  form,  by  slow 
and  trembling  steps; — they  ought  even  to  fall  back  and  look  at 
everythiifig  again,  lest  a  false  light  should  deceive  them,  admitting 
DO  fact  but  upon  the  foundation  of  clear  and  precise  evidence,  and 
deciding  upon  no  intention  that  does  not  result  with  equal  clearness 
from  the  fact  This  is  the  universal  demand  of  justice  in  every 
case  criminal  or  civil ; — ^Iiow  much  more  then  in  this,  when  the 
judgment  is  every  moment  in  danger  of  being  swept  away  into  the 
fathomless  abyss  of  a  thousand  volumes ;  where  there  is  no  anchor- 
age for  the  understanding ;  where  no  reacli  of  thought  can  look 
round  in-order  to  compare  their  points ;  nor  any  memory  be  capa* 
clous  enough  to  retain  even  the  imperfect  relation  that  can  be 
collected  from  them  ? 

Gentlemen,  my  mind  is  the  more  deeply  affected  with  this  con* 
sideration  by  a  very  recent  example  in  that  monstrous  phenomenon 
which,  under  the  name  of  a  trial,  has  driven  us  out  of  Westminster 
Hall  for  a  large  portion  of  my  professional  life.  No  man  is  less 
disposed  than  I  am  to  speak  lightly  of  great  state  prosecutions, 
which  bind  to  their  duty  those  who  have  no  other  superiors,  nor  any 
other  control ;  last  of  all  am  I  capable  of  even  glancing  a  censure 
against  those  who  have  led  to  or  conducted  the  impeachment, 
because  I  respect  and  love  many  of  them,  and  know  them  to  be 
amongst  the  best  and  wisest  men  in  the  nation. — I  know  them 
indeed  so  well,  as  to  be  persuaded  that  could  they  have  foreseen 
the  vast  field  it  was  to  open,  and  the  length  of  time  it  was  to  occupy, 
they  never  would  have  engaged  in  it ;  for  I  defy  any  man,  not 
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illuminated  by  the  Divine  Spirit,  to  say  with  the  precision  and 
certainty  of  an  English  Judge  deciding  upon  evidence  before  him, 
that  Mr.  Hastings  is  guilty  or  not  guilty : — for  who  knows  what  is 
before  him,  or  what  is  not  ? — Many  have  carried  what  they  knew 
to  their  graves,  and  the  living  have  lived  long  enough  to  forget  it. 
Indeed,  I  pray  God  that  such  another  proceeding  may  never  exist 
in  England  ;  because  I  consider  it  as  a  dishonour  to  the  constitution, 
and  that  it  brings,  by  its  example,  insecurity  into  the  administra- 
tion of  justice.*  Every  man  in  civilised  society  has  a  right  to 
hold  his  life,  liberty,  property,  and  reputation,  under  {>lain  laws 
that  can  be  well  understood,  and  is  entitled  to  have  some  limited 
specific  part  of  his  conduct  compared  and  examined  by  their 
standard  ;  but  he  ought  not  for  seven  years,  no,  nor  for  seven  days, 
to  stand  as  a  criminal  before  the  highest  human  tribunal,  until 
judgment  is  bewildered  and  confounded,  to  come  at  last,  perhaps, 
10  defend  himself,  broken  down  with  fatigue,  and  dispirited  with 
anxiety,  which  indeed  is  my  own  condition  at  this  moment,  who 
am  only  stating  the  case  of  another, — what,  then,  must  be  the  condi- 
tion of  the  unfortunate  person  whom  you  are  trying  ? 

The  next  great  question  is,  How  the  admonitions  of  these  great 
writers  are  to  be  reconciled  with  what  is  undoubtedly  to  be  found 
in  other  parts  of  their  works  ?  and  I  think  I  do  not  go  too  far,  when 
I  say,  that  it  ought  to  be  the  inclination  of  every  person's  mind 
who  is  considering  the  meaning  of  any  writer,  particularly  if  he  be 
a  person  of  superior  learning  and  intelligence,  to  reconcile  as  much 
as  possible  all  he  says  upon  any  subject,  and  not  to  adopt  such  a 
construction  as  necessarily  raises  up  one  part  in  direct  opposition  to 
another. 

The  law  itself,  indeed,  adopts  this  sound  rule  of  judgment  in  the 
examination  of  every  matter  which  is  laid  before  it,  for  a  sound 
construction  ;  and  the  judges,  therefore,  are  bound  by  duty  as  well 
as  reason  to  adopt  it. 

It  appears  to  me,  then,  that  the  only  ambiguity  which  arises,  or 
can  possibly  arise,  in  the  examination  of  the  great  authorities,  and 
in  the  comparison  of  them  with  themselves,  or  with  one  another,  is 
from  not  rightly  understanding  the  meaning  of  the  term  ov£RT  act 
as  applied  to  this  species  of  treason.  The  moment  you  get  right 
upon  the  true  meaning  and  signification  of  this  expression,  the 
curtain  is  drawn  up,  and  all  is  light  and  certainty. 

Gentlemen,  an  overt  act  of  the  high  treason  charged  upon  this 
record,  I  take,  with  great  submission  to  the  Court,  to  be  plainly 
and  simply  this : — the  high  treason  charged  is  the  compassing  or 
imagining  (in  other  words,  the  intending  or  designing)  the  death  of 
the  King — I  mean  his  natural  death  ;  which  being  a  hidden 
operation  of  the  mind,  an  overt  act  is  anything  which  legally 

*  It  was  the  good  fortune  of  Mr.  Erskine  to  remedy,  in  his  own  person,  the  evil 
thus  complained  of,  when  he  presided  as  Chancellor  on  the  trial  of  Lord  Melrille. 
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proves  the  existeace  of  such  traitorous  design  and  intention — I  say, 
that  the  design  against  the  King's  natural  life  is  the  high  treason 
under  the  first  hranch  of  the  statute  ;  and  whatever  is  evidence 
which  may  be  legally  laid  before  a  jury  to  judge  of  the  traitorous 
intention,  is  a  legal  overt  act ;  because  an  overt  act  is  nothing  but 
legal  evidence  embodied  upon  the  record. 

The  cl large  of  compassing  being  a  charge  of  intention,  which, 
without  a  manifestation  by  conduct,  no  human  tribunal  could  try ; 
the  statute  requires  by  its  very  letter  (but  without  which  letter 
reason  must  have  presumed)  that  the  intention  to  cut  off  the  Sove- 
reign should  be  manifested  by  an  open  act;  and  as  a  prisoner 
charged  with  an  intention  could  have  no  notice  how  to  defend 
himself  without  the  charge  of  actions  from  whence  the  intention 
was  to  be  imputed  to  him,  it  was  always  the  practice,  according  to 
the  sound  principles  of  English  law,  to  state  upon  the  face  of  the 
iodictment  the  overt  act,  which  the  Crown  charges  as  the  means 
made  use  of  by  the  prisoner  to  effect  his  traitorous  purpose  ;  and  an 
tln'R  rule  was  too  frequently  departed  from,  the  statute  of  the  seventh 
of  King  William  enacted,  for  the  benefit  of  the  prisoner,  that  no 
evidence  should  even  be  given  of  any  overt  act  not  charged  in  the 
indictment.  The  charge,  tlierefore,  of  the  overt  acts  in  the  indict- 
ment is  the  notice,  enacted  by  statute  to  be  given  to  the  prisoner 
for  his  protection,  of  the  means  by  which  the  drown  is  to  submit 
to  the  jury  the  existence  of  the  U'aitorous  purpose,  which  is  the 
crime  alleged  against  him,  and  in  purauance  of  which  traitorous 
purpose  the  overt  acts  must  also  be  charged  to  have  been  com- 
mitted. Whatever,  therefore,  is  relevant  or  competent  evidence  to 
be  received  in  support  of  the  traitorous  intention,  is  a  legal  overt 
act,  and  what  acts  are  competent  to  that  purpose,  is  (as  in  all  other 
cases)  matter  of  law  for  the  judges;  but  whether,  after  the  overt 
acts  are  received  upon  the  record  as  competent,  and  are  established 
by  proof  upon  the  trial,  they  be  sufficient  or  insufficient  in  the  par- 
ticuhir  instance,  to  convince  the  jury  of  the  traitorous  compassing 
or  intention,  is  a  mere  matter  of  fa€T,  which,  from  its  very  nature, 
can  be  reduced  to  no  other  standard  than  that  which  each  man's 
own  conscience  and  understanding  erect  in  his  mind,  as  the  arbiter 
of  his  judgment.  This  doctrine  is  by  no  means  new  nor  peculiar  to 
high  treason,  but  pervades  the  whole  law,  and  may  be  well  illus- 
trated in  a  memorable  case  lately  decided  upon  writ  of  error  in  the 
House  of  Lords,  and  which  must  be  in  the  memory  of  all  the  judges 
now  present,  who  took  a  part  in  its  decision : — ^there  the  question  was, 
whether,  upon  the  establishment  of  a  number  of  facts  by  legal 
evidence,  the  defendant  had  knowledge  of  a  fact,  the  knowing  of 
which  would  leave  him  defencelesa  To  draw  that  question  from 
the  jnry  to  the  judges,  I  demurred  to  the  evidence,  saying,  that 
though  each  part  of  it  was  legally  admitted,  it  was  for  the  law,  by 
the  mouth  of  the  judges,  to  pronounce  whether  this  fact  of  know- 
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ledge  could  le^lly  be  inferred  from  it ;  but  the  Lords,  with  the 
assent  of  all  the  judges,  decided,  to  my  perfect  satisfaction,  that 
such  a  demurrer  to  the  evidence  was  irregular  and  invalid ;  Qud 
the  province  of  the  jury  over  the  effect  of  evidence  ought  not  to  be 
so  trana/errea  to  the  judges,  and  converted  into  matter  of  law  ; — 
that  what  was  relevant  evidence  to  come  before  a  jury,  was  the 
province  of  the  Court, — ^but  that  the  conclusion  to  be  drawn  from 
admissible  evidence,  was  the  unalienable  province  of  the  countiy. 

To  apply  that  reasoning  to  tlie  case  before  us : — The  matter  to 
be  inquired  of  here  is,  the  fact  of  the  prisoner's  intention,  as  in  the 
case  I  have  just  cited  it  was  the  fact  of  the  defendant's  knowledge. 
The  charge  of  a  conspiracy  to  depose  the  King  is,  therefore,  laid 
before  you  to  establish  that  intention ;  its  competency  to  be  laid 
before  you  for  that  purpose,  is  not  disputed  ;  I  am  only  contending 
witli  all  reason  and  authority  on  my  side,  that  it  is  to  be  submitted 
to  your  consciences  and  understandings,  whether,  even  if  you  be- 
lieved the  overt  act,  you  believe  also  that  it  proceeded  from  a 
traitorous  machination  against  the  life  of  the  King.  I  am  only  con- 
tending, that  these  two  beliefs  must  coincide  to  establish  a  verdict  of 
guilty.  I  am  not  contending  that,  under  circumstances,  a  oon^iracy 
to  depose  the  King,  and  to  annihilate  his  regal  capacity,  may  not  be 
strong  and  satisfactory  evidence  of  the  intention  to  destroy  his  life  ; 
-—but  only  that  in  this,  as  in  every  other  instance,  it  is  for  you  to 
collector  not  to  collect  tliis  ti*eason  against  the  King's  life,  according 
to  the  result  of  your  conscientious  belief  and  judgment,  from  the 
nets  of  the  prisoner  laid  before  you  ;  and  that  the  establishment  of 
the  overt  act,  even  if  it  were  established,  does  not  establish  the 
treason  against  the  King's  life,  by  a  coksbquknce  of  law  ;  but  on 
the  contrary,  the  overt  act,  though  punishable  in  another  shape,  as 
an  independent  crime,  is  a  dead  letter  upon  this  record,  unless  you 
believe,  exercising  your  exdttsive  jurisdiction  over  Uie  facts  laid 
befare  you,  that  it  was  committed  in  accomplishment  of  the  tiieason 
against  the  natural  life  of  the  King. 

Grentlemen,  this  paiticular  crime  of  compassing  the  King's  death 
is  BO  complete  an  anomaly,  being  wholly  seated  in  nnconsumroated 
intention,  that  the  law  cannot  depart  from  describing  it  according 
to  its  real  essence,  even  when  it  is  followed  by  his  death : — a  man 
cannot  be  indicted  for  killing  the  King,  as  was  settled  in  the  case 
of  the  regicides  of  Charles  the  First,  after  long  consultation  among 
all  the  judges : — it  was  held  that  the  very  words  of  the  statute  must 
be  pursued,  and  that  although  the  King  was  actually  murdered,  the 
prisoners  who  destroyed  him  could  not  be  charged  with  the  act 
itself,  as  high  treason,  but  with  the  compassing  of  his  death  ;  the 
very  act  of  the  executioner  in  beheading  him,  being  only  laid  as 
the  overt  act  upon  the  record.  There  though  the  overt  act  was  so 
connected  with,  as  to  be  even  inseparable  from  the  traitorous  in- 
tention, yet  they  were  not  confounded  because  of  tlie  effect  of  the 
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precedent  in  dissimilar  canes :  and  altfaoagh  the  regicides  came  to 
be  tried  immediately  on  the  restoration  of  the  King,  in  the  day* 
Bpring  of  his  authority,  and  before  high  prerogative  judges,  and 
iiuder  circumstanoes  when,  in  any  country  but  England,  their  trial 
would  have  been  a  mockery,  or  their  execution  have  been  awarded 
without  even  the  forms  of  trial ;  yet  in  England,  that  sacred  liberty, 
which  has  for  ever  adorned  the  constitution,  refused  to  sacrifice  to 
zeal  or  enthusiasm,  either  the  substance  or  the  forms  of  justice. 
Hear  what  the  Chief  Baron  pronounced  upon  that  occasion : 
"These  persons  are  to  be  proceeded  with  according  to  the  laws 
of  tlie  land,  and  I  shall  speak  nothing  to  you  but  what  are  iht 
teorda  of  the  law.  By  the  statute  of  Edward  the  Third,  it  is  made 
high  treason  to  compass  and  imagine  tlie  death  of  the  King ;  in  no 
case  else  imagination  or  compassing,  without  an  actual  effect,  is 
punishable  by  law/'  He  then  speaks  of  the  sacred  life  of  the 
King,  and  speaking  of  the  treason,  says  :  *'  The  treason  consists  in 
tl)e  wicked  imagination  which  is  not  apparent;  but  when  this 
poison  swells  out  of  the  heart,  and  breaks  forth  into  action,  in  that 
case  it  is  high  treason.  Tlien  tvhat  is  an  overt  act  of  an  imagina- 
turn,  or  compasdnff  of  the  King's  death  t  Truly,  it  is  anything 
which  shows  what  the  imaginaiion  of  the  heart  in." 

Indeed,  gentlemen,  the  proposition  is  so  clear  that  one  gets  con- 
founded in  the  argument  from  the  very  simplicity  of  it;  but  still  I 
stand  in  a  situation  which  I  am  determined  at  all  events  to  fulfil 
to  the  utmost,  and  I  shall  therefore  not  leave  the  matter  upon  these 
authorities,  but  will  bring  it  down  to  our  own  times,  repeating  my 
challenge  to  have  produced  one  single  authority  in  contradiction. 
Lord  Coke,  in  his  third  Institute,  page  11  and  12,  says: — "The 
indictment  must  charge  that  the  prisoner  traitorously  compassed 
and  imagined  the  death  and  destruction  of  the  King."  He  snys 
loo,  "  There  must  be  a  compassing  or  imagination ;  for  an  act 
without  compassing,  intent,  or  imagination,  is  not  within  the  act, 
as  appeareth  by  the  express  letter  thereof.  Et  actus  nonfacit  reum 
nisi  mens  sit  rea."  Nothing  in  language  can  more  clearly  illus« 
trate  my  proposition.  The  indictment,  like  every  other  indictment, 
must  charge  distinctly  and  specifically  the  crime ;  that  charge  must 
therefore  be  in  the  very  words  of  the  statute  which  creates  the 
crime,  the  crime  created  by  the  statute  not  being  the  perpetration 
of  any  act,  but  being,  in  the  rigorous  severity  of  the  law,  the  very 
contemplation,  intention,  and  contrivance  of  a  purpose  directed  to 
an  act;  that  contemplation,  purpose,  and  contrivance,  must  be 
found  to  exist,  without  which,  says  Lord  Coke,  there  can  be  no 
compassing,  and  as  the  intention  of  the  mind  cannot  be  investigated 
without  the  investigation  of  conduct,  the  overt  act  is  required  by 
the  statute,  and  must  be  laid  in  the  indictment  and  proved.  It 
follows  from  this  deduction,  that  upon  the  clear  principles  of  the 
English  law,  every  act  may  be  laid  as  an  overt  act  of  compassing  the 
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King's  death,  which  may  be  reasonably  considered  to  be  relevant  and 
competent  to  manifest  that  intention ;  for  were  it  otherwise,  it  would 
be  shutting  out  from  the  view  of  the  jury  certain  conduct  of  the  pri- 
soner which  might,  according  to  circumstances,  lead  to  manifest  the 
criminal  intention  of  his  mind ;  and  as  more  than  one  overt  act  may 
be  laid,  and  even  overt  acts  of  different  kinds,  though  not  in  them- 
selves substantively  treason,  the  judges  appear  to  be  justified  in  law, 
when  they  ruled  them  to  be  overt  acts  of  compassing  the  death  of  the 
King;  because  they  are  such  acts  as  before  the  statute  of  Kioi; 
William,  which  required  that  the  indictment  should  charge  all 
overt  acts,  would  have  been  held  to  be  relevant  proof ;  of  which 
relevancy  of  proof  the  judges  are  to  judge  as  matter  of  law;  and 
therefore  being  relevant  proof,  must  also  be  relevant  matter  of 
charge,  because  nothing  can  be  relevantly  charged  which  may  not 
also  be  relevantly  admitted  to  proof.  These  observations  explain 
to  the  meanest  capacity  in  what  sense  Lord  Coke  must  be  under- 
stood, when  he  says,  in  the  very  same  page,  that  ''  A  preparation 
to  depose  the  King,  and  to  take  the  King  by  force  and  strong 
hand,  until  he  has  yielded  to  certain  demands,  is  a  sufficient  overt 
act  to  ^oim  the  compassing  of  the  King  s  death/'  He  does  not 
8fly,  AS  A  PROPOSITION  OF  LAW,  that  he  who  prepares  to  seize  the 
King  compasseth  his  death,  but  that  a  preparation  to  seize  him  is 
a  sufficient  overt  act  to  pbove  the  compassing ;  and  he  directly 
gives  the  reason,  *'  becauseof  the  strong  tendency  it  has  to  that  end/' 
This  latter  sentence  destroys  all  ambiguity.  I  agree  perfectly  with 
Lord  Coke,  and  I  think  every  judge  would  so  decide,  upon  the 
general  principles  of  law  and  evidence,  without  any  resort  to  his 
authority  for  it ;  and  for  this  plain  and  obvious  reason  : — The 
judges  who  are  by  law  to  decide  upon  the  relevancy  or  competency 
of  the  proof,  in  every  matter  criminal  and  civil,  have  immemorially 
sanctioned  the  indispensable  necessity  of  charging  the  traitorous 
intention  as  the  crime,  before  it  was  required  by  the  statute  of 
King  William.  As  the  crime  is  in  its  nature  invisible  and  in- 
scrutable, until  manifested  by  such  conduct  as  in  the  eye  of  reason 
is  indicative  of  the  intention  which  constitutes  the  crime,  no  overt 
act  is  therefore  held  to  be  sufficient  to  give  jurisdiction,  even  to  a 
jury,  to  draw  the  inference  in  fact  of  the  traitorous  purpose,  but 
such  acts  from  whence  it  may  be  reasonably  inferred  ;  and  there- 
fore as  the  restraint  and  imprisonment  of  a  prince  has  a  greater 
tendency  to  his  destruction  than  in  the  case  of  a  private  man,  suck 
conspiracies  are  admitted  to  be  laid  as  overt  acts,  upon  this  prin- 
ciple :  that  if  a  man  does  an  act  from  whence  either  an  inevitable 
or  a  mainly  probable  consequence  may  be  expected  to  follow,  much 
more  if  he  persists  deliberately  in  a  course  of  conduct,  leading  cer- 
tainly or  probably  to  any  given  consequence,  it  is  reasonable  to 
believe  that  he  foresaw  such  consequence,  and  by  pursuing  bis 
purpose  with  that  foreknowledge,  the  intention  to  produce  the  con- 
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Reqnence  may  be  fairly  imputed.  Bui  then  all  this  is  matter  of 
faciforthejuryfi^om  the  evidence^  not  master  of  law  for  the  Court; 
further  than  it  is  the  privilege  and  duty  of  the  Judge  to  direct  the 
attention  of  the  jury  to  the  evidence,  and  to  state  the  law  as  it  may 
result  from  the  different  views  the  jury  may  entertain  of  the  facts  ; 
and  if  such  acts  conld  not  be  laid  as  overt  acts,  they  could  not  be 
offered  in  evidence ;  and  if  they  could  not  be  offered  in  evidence, 
the  mind  of  the  prisoner,  which  it  was  the  object  of  the  trial  to  lay 
open  as  a  cine  to  his  intention,  would  be  shut  up  and  concealed 
from  the  jury,  whenever  the  death  of  the  Sovereign  was  sought  by 
circuitous  bat  obvious  means,  instead  of  by  a  direct  and  murderous 
machination.  But  when  they  are  thus  submitted,  as  matter  of 
charge  and  evidence  to  prove  the  traitorous  purpose  which  is  the 
crime,  the  security  of  the  King  and  of  the  subject  is  equally  provided 
for ;  all  the  matter  which  has  a  relevancy  to  the  crime  is  chargeable 
and  provable,  not  substantively  to  raise  from  their  establishment  a 
hgal  inference,  but  to  raise  a  presumption  in  fact,  capable  of 
being  weighed  by  the  jury  with  all  the  circumstances  of  the  trans» 
action,  as  offered  to  the  Crown  and  the  prisoner;  their  province 
being  finally  to  say,  not  what  was  the  possible  or  the  probable 
consequence  of  the  overt  act  laid  in  the  indictment,  but  whether  it 
has  brought  them  to  a  safe  and  conscientious  judgment  of  the 
guilt  of  the  prisoner,  t.6.,  of  his  guilt  ii>  compassing  the  death  of 
the  King,  which  is  the  treason  charged  in  the  indictment.  Lord 
Hale  is,  if  possible,  more  direct  and  explicit  upon  the  subject ;  he 
rays,  page  107,  "  The  words  *  compass  or  imagine '  are  of  a  great 
latitude ;  they  refer  to  the  purpose  or  design  of  the  mind  or  mil, 
though  the  purpose  or  design  takes  not  effect ;  but  compassing  or 
imagining,  singly  of  itself,  is  an  internal  act,  and  without  some- 
thing to  manifest  it,  could  not  possibly  fall  under  any  judicial 
cognisance  but  of  God  alone,  and  therefore  this  statute  requires 
such  an  overt  act  as  may  render  the  compassing  or  imagining 
capable  of  a  trial  and  sentence  by  human  judicatures."  Now,  can 
any  man  possibly  derive  from  such  a  writing  (proceeding  too  from 
an  author  of  the  character  of  Lord  Hale),  that  an  overt  act  of 
compassing  might  in  his  judgment  be  an  act  committed  inadvert- 
ently without  the  intention  ?  Can  any  man  gather  from  it  t^mt  a 
man,  by  falling  into  bad  company,  can  be  drawn  in  to  be  guilty  of 
this  species  of  treason  by  rash  conduct,  while  the  love  of  his  Sove- 
reign was  glowing  in  his  bosom  ?  Can  there  be  any  particular 
acts  which  can  entitle  a  Judge  or  counsel  to  pronounce  as  a  matter 
of  law,  what  another  man  intends?  or  that  what  a  man  intends  is 
not  a  matter  of  fact  ?  Is  there  any  man  that  will  meet  the  matter 
iairly,  and  advance  and  support  that  naked  proposition  ?  At  all 
events,  it  is  certainly  not  a  proposition  to  be  dealt  with  publicly, 
because  the  man  whose  mind  is  capable  even  of  conceiving  it, 
should  be  treasured  up  in  a  museum,  and  exhibited  there  as  a 
curiosity  for  money. 
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Gentleman,  all  I  am  asking,  however,  fi-om  my  argument — and 
I  defy  any  power  of  reason  npon  earth  to  move  me  from  it — is  thin : 
that  the  prisoner,  being  charged  with  iidendvng  the  King's  deatJi, 
TOU  are  to  find  whether  this  charge  be  founded  or  unfounded ;  and 
that,  therefore,  put  upon  the  record  what  else  you  will,  prove  what 
you  will,  read  these  books  over  and  over  again,  and  let  us  stand 
here  a  year  and  a  day  in  discoursing  concerning  them, — still  the 
question  must  return  at  last  to  what  you  and  tou  only  can  resolve, 
Is  lie  guilty  of  that  base,  detestable  intention  to  destroy  the  King  I 
Not  whether  you  incline  to  believe  that  be  is  guilty;  not  whether 
you  suspect,  nor  whether  it  be  probable  ;  not  whether  he  may  lie 
GUILTY ;  no,  but  that  pbovably  hs  is  guilty.  If  you  can  say  this 
ui)on  the  evidence,  it  is  your  duty  to  say  so,  and  you  may,  with  a 
tranquil  conscience,  return  to  your  families,  though  by  your  judg- 
ment the  unhappy  object  of  it  must  return  no  more  to  hia  Alai^  I 
gentlemen,  wbat  do  I  say?  he  has  no  family  to  return  to;  the 
affectionate  partner  of  his  life  has  already  fallen  a  victim  to  the 
surprise  and  horror  whichattended  the  scene  now  transacting.  But 
let  that  melancholy  reflection  pass — it  should  not,  perhaps,  have 
been  introduced — it  certainly  ought  to  have  no  effect  upon  you  who 
are  to  judge  upon  your  oaths.  I  do  not  stand  here  to  desire  you  to 
commit  perjury  from  compassion ;  but  at  the  same  time  my  earnest- 
ness may  be  forgiven,  since  it  proceeds  from  a  weakness  common 
to  us  alL  I  claim  no  merit  with  the  prisoner  for  my  zeal ;  it  pro- 
cee()s  from  a  selfish  principle  inherent  in  the  human  heart  I  am 
counsel,  gentlemen,  for  myself.  In  every  word  I  utter  I  feel  that 
I  am  pleading  for  the  safety  of  my  own  life,  for  the  lives  of  my 
children  after  me,  for  the  happiness  of  my  country,  and  for  the 
universal  condition  of  civil  society. throughout  the  world. 

But  let  us  return  to  the  subject,  and  pursue  the  doctrine  of  Lord 
Hale  upon  the  true  interpretation  of  the  term  overt  act,  as  applic- 
able to  this  branch  of  treason.  Lord  Hale  says,  and  I  do  beseech 
most  earnestly  the  attention  of  the  Court  and  jury  to  this  passage, 
*'  If  men  conspire  the  death  of  the  King,  and  thereupon  provide 
weapons  or  send  letters,  this  is  an  overt  act  within  the  statute." 
Take  this  to  pieces,  and  what  does  it  amount  to  ? — '*  If  men  con- 
spire the  death  of  the  King,"  that  is  the  first  thing,  vis.,  the  intent 
tion,  *'  and  thereupon,"  that  is,  in  pursuance  of  that  wicked  inten- 
tion, "  provide  weapons  or  send  letters  for  the  execution  thereof/' 
i.e.,  for  the  execution  of  that  destruction  of  the  King  which  they 
Imve  meditated, ''  this  is  an  overt  act  within  the  statuta"  Surely 
the  meaning  of  all  this  is  self-evident  If  the  intention  be  against 
the  King's  life,  though  the  conspiracy  does  not  immediately  and 
directly  point  to  his  death,  yet  still  the  overt  act  will  be  sufficient 
if  it  be  something  which  has  so  direct  a  tendency  to  that  end  as  to 
be  competent  rational  evidence  of  the  intention  to  obtain  it  But 
the  iafitaucefs  given  by  Lord  Hale  himself  furnish  the  best  ilius- 
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tmtlon :  "  If  men  conspire  to  imprison  the  King  by  force  and  a 
strong  hand  until  be  has  yielded  to  certain  demands,  and  for  that 
purpose  gather  company  or  write  letters^  that  is  an  overt  act  to 
prove  the  compassing  the  King's  death,  as  it  was  hehl  in  Lord 
Cobham's  case  by  all  the  judges."  In  this  sentence  Lord  Hale 
does  not  depart  from  that  precision  which  so  eminently  distinguishes 
all  his  writings  ;  he  does  not  say,  that  if  men  conspire  to  imprison 
the  King  until  he  yields  to  certain  demands,  and  for  that  purpose 
to  do  so  and  so,  this  is  high  treason — ^no,  nor  even  an  overt  act  of 
liigh  treason,  though  he  might  in  legal  language  correctly  have 
said  so ;  but  to  prevent  the  ]>ossibility  of  confounding  the  treason 
with  matter  which  may  be  legally  charged  as  relevant  to  the  proof 
of  lit  he  follows  Lord  Coke's  expression  in  the  third  Institute,  and 
8>iy8,  This  is  an  overt  act  to  prove  the  compassing  of  the  King's 
death ;  and  as  if  by  this  mode  of  expression  he  had  not  done  enough 
U)  keep  the  ideas  asunder,  and  from  abundant  regard  for  the  rights 
and  liberties  of  the  subject,  he  immediately  adds,  "  But  then  there 
must  be  an  overt  act  to  prove  that  conspiracy ;  and  then  that  overt 
act  \jo prove  such  design,  is  an  overt  act  to  prove  the  compassing 
of  the  death  of  the  King."  The  language  of  this  sentence  labours 
in  the  ear  from  the  excessive  caution  of  the  writer  ;  afraid  that  his 
reader  should  jump  too  fast  to  his  conclusion  upon  a  subject  of 
such  awful  moment,  he  pulls  him  back  after  he  has  read  that  a 
conspiracy  to  imprison  the  King  is  an  overt  act  to  prove  the  com- 
(mssing  of  his  death,  and  says  to  him,  But  recollect  that  there  must 
be  an  overt  act  to  proV£,  in  the  first  place,  that  conspiracy  to  im- 
prison the  King,  and  even  then  that  intention  to  imprison  him  so 
manifested  by  the  overt  act,  is  but  in  its  turn  an  ovei't  act  to  pbove 
the  compassing  or  intention  to  destroy  the  King.  Nor  does  the 
great  and  benevolent  Hale  rest  even  here,  but  after  this  almost 
tedious  perspicuity,  he  begins  the  next  sentence  with  this  fresh 
caution  and  limitation,  "  But  then  this  must  be  intended  of  a  con- 
spiracy,/orcti!^  to  detain  and  imprison  the  King.''  What  then  is 
a  conspiracy  forcibly  to  imprison  the  King  ? — surely  it  can  require 
no  explanation  :  it  can  only  be  a  direct  machination  to  seize  and 
detain  his  P£RS0N  by  rebellious  force.  Will  this  expression  be  satis-^ 
fied  by  a  conspiracy  to  seize  speculatively  upon  his  authority  by  the 
publication  of  pamphlets,  which,  by  the  inculcatioa  of  republican 
principles,  may  in  the  eventual  circulation  of  a  course  of  years» 
perha{)s  in  a  course  of  centuries,  in  this  King's  time,  or  in  the  time 
of  a  remote  successor,  debauch  men's  minds  from  the  English  con- 
stitution, and,  by  the  destruction  of  monarchy,  involve  the  life  of 
the  monarch  ?  Will  any  man  say  that  this  is  what  the  law  means 
by  a  conspiracy  against  the  King's  government,  supposing  even 
that  a  conspiracy  against  his  government  were  synonymous  with  a 
design  upon  his  life  ?  Can  any  case  be  produced  where  a  person 
lias  been  found  guilty  of  high  treason,  under  this  branch  of  the 
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statute,  where  no  war  has  been  actually  levied,  unless  where  the 
conspiracy  has  been  a  forcible  invasion  of  the  King's  personal 
liberty  or  security?  I  do  not  mean  to  say  that  a  conspiracy  to 
levy  war  may  not,  in  many  instances,  be  hiid  as  an  overt  act  of 
compassing  the  King's  death,  because  the  war  may  be  mediately 
or  immediately  pointed  distinctly  to  his  destruction  or  captivity  ; 
and  as  Lord  Hale  truly  says,  **  Small  is  the  distance  between  the 
prisons  and  graves  of  princes."  But  multiply  the  instances  as  yoii 
will,  still  the  principle  presents  itself.  The  truth  of  this  very 
maxim,  built  upon  experience,  renders  an  overt  act  of  this  descrip- 
tion rational  and  competent  evidence  to  be  left  to  a  jury  of  a  design 
figainstthe  King's  life  ;  but  it  does  not,  therefore,  change  the  nature 
of  the  crime,  nor  warrant  any  Court  to  declare  the  overt  act  to  be 
legally  and  conclusively  indicative  of  the  traitorous  intention  ;  he- 
cause,  if  this  be  once  admitted  to  be  law,  and  the  jury  are  bound 
to  find  the  treason  upon  their  belief  of  the  existence  of  the  overt 
act,  the  trial  by  the  country  is  at  an  end,  and  the  judges  are  armed 
with  an  arbitrary  uncontrollable  dominion  over  the  lives  and 
liberties  of  the  nation. 

Gentlemen,  I  will  now  proceed  to  show  you  that  the  doctrines 
which  I  am  insisting  on  have  been  held  by  all  the  great  judges  of 
this  country,  in  even  the  worst  of  times,  and  that  they  are,  besides, 
not  at  all  peculiar  to  the  case  of  high  treason,  but  pervade  the 
whole  system  of  the  criminal  law.  Mr.  Justice  Forster,  so  justly 
celebrated  for  his  writings,  lays  down  the  rule  thus : — It  may  be 
laid  down  as  a  general  rule,  that ''  indictments  founded  upon  penal 
statutes,  KSFECiALLY  THE  MOST  PENAL,  TtiTist  puTsue  the  Statute  so 
as  to  bring  the  party  within  it"  And  this  general  rule  is  so 
expressly  allowed  to  have  place  in  high  treason,  that  it  is  admitted 
on  all  hands  that  an  indictment  would  be  radically  and  incurably 
bad,  unless  it  charged  the  compassing  of  the  King's  death  as  the 
leading  and  fundamental  averment,  and  unless  it  formally  charged 
the  overt  act  to  be  committed  in  order  to  effectuate  the  traitorous 
piu'pose.  Nobody  ever  denied  this  proposition ;  and  the  present 
indictment  is  framed  accordingly.  Now  it  is  needless  to  say 
that  if  the  benignity  of  the  general  law  requires  this  precision 
in  the  indictment,  the  proof  must  be  correspondingly  precise,  for 
otherwise  the  subject  would  derive  no  benefit  from  the  strictness  of 
the  indictment ;  the  strictness  of  which  can  have  no  other  mean- 
ing in  law  or  common  sense  than  the  protection  of  the  prisoner ; 
for  if,  though  the  indictment  must  directly  charge  a  breach  of  the 
very  letter  of  the  statute,  the  prisoner  could  nevertheless  be  con- 
victed by  evidence  not  amounting  to  a  breach  of  the  letter,  then 
the  strictness  of  the  indictment  would  not  only  be  no  protection  to 
the  prisoner,  but  a  direct  violation  of  the  first  principles  of  justice, 
criminal  and  civil,  which  call  universally  for  the  proof  of  all  mate- 
rial averments  in  every  legal  proceeding.    But  Mr.  Justice  Forster 
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expressly  adverts  fo  the  necessary  severity  of  proof  as  well  as  of 
charge;  for  lie  says,  that  "although  a  case  is  brought  within  the 
TtQ&on  of  n  penal  statute,  and  within  the  mischief  to  be  prevented, 
yet,  if  it  does  not  come  witliin  the  unequivocal  letter,  '  the  benignity 
of  the  law  interposetb.' "  If  the  law  then  be  thus  severe  in  the 
interpretation  of  every  penal  proceeding,  even  down  to  an  action 
for  the  killing  of  a  hare  or  a  partridge,  are  its  constructions  only 
I0  be  enlarged  and  extended  as  to  the  statute  of  high  treason, 
although  the  single  object  of  passing  it  was  to  guard  against 
coustructions  ? 

Gentlemen,  the  reason  of  the  thing  is  so  palpably  and  invincibly 
in  favour  of  tliis  analogy,  that  it  never  met  with  a  direct  opposition. 
Tlie  Attorney-General  himself  distinctly  admits  it  in  one  part  of 
his  address  to  you,  though  he  seems  to  deny  it  in  another.  I  hope 
tliat  when  I  state  one  part  of  his  speech  to  be  in  diametrical 
opposition  to  another,  he  will  not  suppose  that  I  attribute  the 
inconsistency  to  any  defect,  either  in  his  understanding  or  his 
heart ;  far  from  it — ^they  arise,  I  am  convinced,  from  some  of  the 
authorities  not  being  sufficiently  understood. 

In  the  beginning  of  his  speech  he  admits  that  the  evidence  must 
be  satisfactory  and  convincing  as  to  the  intention  ;  but  in  the  latter 
part,  he  seems,  as  it  were,  to  take  off  the  effect  of  that  admission. 
I  wish  to  give  you  the  very  words.  I  took  them  down  at  the  time ; 
and  if  I  do  not  state  them  correctly  I  desire  to  be  corrected.  "  I 
most  distinctly  disavow,"  said  my  honourable  friend,  ''every  case 
of  construction.  I  most  distinctly  disavow  any  like  case  of  treason 
not  within  the  letter  of  the  statute.  I  most  distinctly  disavow 
cumulative  treason.  I  most  distinctly  disavow  enhauciug  guilt  by 
parity  of  reason.  The  question  undoubtedly  is,  whether  the  proof 
be  full  and  satisfactory  to  your  reasons  and  consciences  that  the 
prisoner  is  guilty  of  the  treason  of  compassing  the  King's  death." 
Gentlemen,  I  hope  that  this  will  always  with  equal  honom*  be  ad- 
mitted. Now  let  us  see  how  the  rest  of  the  learned  gentleman's 
speech  falls  in  with  this. — For  he  goes  on  to  say,  that  it  is  by  no 
means  necessary  that  the  distinct,  specific  intention  should  pre- 
exist the  overt  act.  **  If  the  overt  act,"  says  he,  "be  deliberately 
committed,  it  is  a  compassing."  But  how  so,  if  the  intention  be 
admitted  to  be  the  treason?  What  benefit  is  obtained  by  the 
rigorous  demand  of  the  statute,  that  the  compassing  of  the  King  s 
death  shall  be  charged  by  the  indictment  as  the  crime,  if  a  crime 
different,  or  short  of  it,  can  be  substituted  for  it  in  the  proof  ? 
And  how  can  the  statute  of  Bichard  the  Second  be  said  to  be  re- 
pealed, which  made  it  high  treason  to  compass  to  depose  the  King, 
independently  of  intention  upon  his  life,  if  the  law  shall  declare, 
notwithstanding  the  repeal,  that  they  are  synonymous  terms,  and 
that  the  one  conclusively  involves  the  other  1 

Gentlemen,  if  we  examine  the  most  prominent  cases  which  have 
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come  In  judgment  before  judges  of  the  most  unquestionable  autlio* 
rity,  and  after  the  constitution  had  become  fixed,  you  will  find  every- 
thing that  I  have  been  saying  to  you  justified  and  confirmed. 

The  first  great  state  trial  after  the  Bevolution  was  the  case  of  Sir 
John  Freind,  a  conspirator  in  the  assassination  plot  Sir  Jobti 
Freind  was  indicted  for  compassing  and  imagining  the  death  of 
King  William ;  and  the  overt  acts  charged,  and  principally  relied 
on,  were,  first,  the  sending  Mr.  Charnock  into  France  to  King 
James,  to  desire  him  to  persuade  the  French  King  to  send  forces 
over  to  Great  Britain,  to  levy  war  against  and  to  depose  the  King, 
and  that  Mr.  Charnock  was  actually  sent;  and,  secondly,  the  pre- 
{)aring  men  to  be  levied  to  form  a  corps  to  assist  in  the  restoration 
of  the  Pretender,  and  the  expulsion  of  King  William,  of  whicli 
Sir  John  Freind  was  to  be  colonel. — In  this  case,  if  the  proofs 
were  not  to  be  wholly  discredited,  and  the  overt  acts  were  conse- 
quently established,  ihey  went  rationally  to  convince  the  mind  of 
every  man  of  the  pre-existing  intention  to  destroy  the  King.  The 
conspiracy  was  not  to  do  an  act  which,  though  it  might  lead  even- 
tually and  speculatively  to  the  King's  death,  might  not  be  foreseen 
or  designed  by  those  who  conspired  together : — the  conspiracy  was 
not  directed  to  an  event  probably  leading  to  anolher  and  a  different 
one,  and  from  the  happening  of  which  second  a  third  still  different 
might  be  engendered,  which  third  might  again  lead  in  its  conse- 
quences to  a  fourth  state  of  things,  which  might,  in  the  revolution 
of  events,  bring  on  the  death  of  the  King,  though  never  compassed 
or  imagined  : — Freind's  conspiracy,  on  the  contrary,  bad  for  its 
direct  and  immediate  object  the  restoration  of  the  Pretender  to  tlie 
throne  by  the  junction  of  foreign  and  rebellious  force.  In  my 
opinion  (and  I  am  not  more  disposed  than  others  to  push  things 
l>eyond  their  mark  in  the  administration  of  criminal  justice),  Sir 
John  Freind,  if  the  evidence  against  him  found  credit  with  the 
jury,  could  have  no  possible  defence;  since  the  evidence  went 
directly  to  prove  the  despatch  of  Charnock  to  France,  under  his 
direction,  to  invite  the  French  King  to  bring  over  the  Pretender 
into  England,  and  to  place  him  on  the  throne.  The  intention, 
therefore,  of  Sir  John  Freind  to  cut  off  King  William,  was  a  clear 
inference  from  the  overt  act  in  question ;  not  an  inference  of  hxQ 
for  the  Court,  but  ot/act  for  the  jury,  under  the  guidance  of  plain 
common  sense ;  because  the  consequence  of  the  Pretender  s  re- 
gaining the  throne  must  have  been  the  attainder  of  King  Wil- 
liam by  Act  of  Parliament  Some  gentlemen  seem  to  look  as 
if  they  thought  not — but  I  should  be  glad  to  hear  the  position 
contradicted.  I  repeat,  that  if  the  Pretender  had  been  restored  as 
King  of  Cngland,  the  legal  consequence  would  have  been  that  King 
William  would  have  been  a  traitor  and  an  usurper,  and  subject  as 
such  to  be  tried  at  the  Old  Bailey,  or  wherever  else  the  King,  who 
|ook  his  place,  thought  fit  to  bring  him  to  judgment    From  these 
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premisefi,  therefore,  there  could  be  do  difficulty  of  inferring  the 
ioteDtion;  and  therefore  if  ever  a  case  existed  where,  from  the 
clearness  of  the  inference,  the  province  of  the  jury  might  have 
been  overlooked,  and  the  overt  act  confounded  with  the  treason, 
it  was  in  the  instance  of  Freind ;  but  so  far  was  this  from  being  the 
case,  that  you  will  find,  on  the  contrary,  everything  I  have  been 
saving  to  you  since  I  began  to  address  you,  summed  up  and  con- 
firmed by  that  most  eminent  magistrate  Lord  Chief-Justice  Holt, 
who  presided  upon  that  trial. 

He  begins  thus : — "  Gentlemen  of  the  Jury,  look  ye,  the  treason 
that  is  mentioned  in  the  indictment  is  conspiring,  compassing,  and 
imagining  the  death  of  the  King.  To  prove  the  conspiracy  and 
design  of  the  King  s  death,  two  principal  overt  acts  are  insisted 
OD."  He  does  not  consider  the  overt  act  of  conspiracy  and  consul- 
tation to  be  the  treason,  but  evidence  (as  it  undoubtedly  was  in 
that  case)  to  prove  the  compassing  the  death.  The  Ohief-Justice 
tlien  states  the  two  overt  acts  above-mentioned,  and  sums  up  the 
evidence  for  and  against  the  prisoner,  and  leaves  the  intention  to 
the  jury  a«  Tnatter  of/acL  For  it  is  not  till  afterwards  that  he 
comes  to  answer  the  prisoner's  objection  in  point  of  law,  as  the 
Chief- Justice  in  terms  puts  it— *' There  is  another  thing,''  said 
Lord  Chief- Justice  Holt,  **  he  did  insist  upon,  and  that  is  matter 
of  law.  The  statute  25th  Edward  the  Third  was  read,  which  is  the 
great  statute  about  treasons,  and  that  does  contain  divers  species  of 
treason,  and  declares  what  shall  be  treason :  one  treason  is  the 
compassing  and  imagining  the  death  of  the  King ;  another  is  the, 
levying  war.  Now,  says  he  "  (i.e.,  Freind),  "  liere  is  no  war  actu- 
ally levied ;  and  a  bare  conspiracy  to  levy  war  doed  not  come  within 
the  law  against  treason."  To  pause  hei-e  a  little :  Freind's  argu- 
ment was  this — Whatever  my  intentions  might  be — whatever  my 
object  of  levying  war  might  have  been — ^whatever  might  have  been 
my  design  to  levy  it — ^iiowever  the  destruction  of  the  King  might 
hare  been  effected  by  my  conspiracy,  if  it  had  gone  on — and  how- 
ever it  might  have  been  my  intention  tliat  it  should, — it  is  not 
treason  within  the  25th  Edward  the  Third.  To  which  Holt  replied, 
a  little  incorrectly  in  language  but  right  in  substance — "  Now  for 
that  I  must  tell  you,  if  there  be  only  a  conspiracy  to  levy  war,  it  is 
^ol  treason : "  i.e.,  it  is  not  a  substantive  treason :  it  is  not  a  treason; 
in  the  abstract.  ''  But  if  the  design  and  conspiracy  be  either  to 
kill  the  King,  or  to  depose  him,  or  imprison  him,  or  put  any  force 
or  restraint  upon  him,"  i.e.,  personal  restraint  by  force,  ''  and  the 
way  of  effecting  these  purposes  is  by  levying  a  war  ;  there  the  con- 
spiracy and  consultation  to  levy  war  for  that  purpose  is  high  treason, 
though  no  war  be  levied :  for  such  consultation  and  conspiracy  is 
m  overt  act  proving  the  compassing  the  death  of  the  King."  But 
what  sort  of  war  is  it  the  bare  conspiracy  to  levy  which  is  an  overt 
act  to  prove  a  design  against  the  King's  life,  though  no  war  be> 
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actually  levied?  Gentlemen,  Lord  Holt  himself  illustrates  this 
matter  so  clearly,  that  if  I  had  anything  at  stake  short  of  the 
honour  and  life  of  the  prisoner,  I  might  sit  down  as  soon  as  I  bad 
read  it : — for  if  one  did  not  know  it  to  be  an  extract  from  an  ancient 
trial,  one  would  say  it  was  admirably  and  accurately  written  for  the 
present  pur{)08e.  It  is  a  sort  of  prophetic  bird's-eye  view  of  what 
we  are  engaged  in  at  this  moment : — "  There  may  be  war  levied 
(continues  Lord  Holt  in  Freind's  case)  without  any  design  upon  the 
King's  person,  which,  if  dcttuzUy  levied,  is  high  treason,  thougli 
purposing  and  designing  such  a  levying  of  war  is  not  so.  As,  for 
example,  if  persons  do  assemble  themselves,  and  act  with  force, 
in  opposition  to  some  law,  and  hope  thereby  to  get  it  repealed; 
this  is  a  levying  war,  and  treason,  thoitgh  the  purposing  and  de- 
signing of  it  is  not  80,  So  when  they  endeavour,  in  great  numbers, 
with  force  to  make  reformation  of  their  own  heads,  without  pursuinp^ 
the  methods  of  the  law,  that  is  a  levying  war,  hut  ike  purpose  and 
designing  is  not  so.  But  if  there  be,  as  I  told  you,  a  purpose  and 
design  to  destroy  the  King  and**  (not  or  to  depose  him,  but  and  to 
depose  him)  "  to  depose  him  from  his  throne,  which  is  proposed  and 
designed  to  be  effected  by  war  that  is  to  be  levied  ;  such  a  conspi- 
racy and  consultation  to  levy  war  for  the  bringing  this  to  pass " 
(t.6.,  for  bringing  the  King's  death  to  pass),  **  is  an  overt  act  of  high 
treason.  So  that,  gentlemen,  as  to  that  objection  which  he  makes, 
IN  POINT  OF  LAW,  it  is  of  uo  force,  if  there  be  evidence  sufficient  to  con- 
ri nee  you  that  he  did  conspire  to  levy  war  for  such  an  end."  And  he 
concludes  by  again  leaving  the  intention  expressly  to  the  jury. 

It  is  THE  END  THEREFORE  FOR  WHICH  the  War  is  to  be  levied,  and 
not  the  conspiracy  to  do  any  act  which  the  law  considers  as  a  levy- 
ing of  war,  that  constitutes  an  overt  act  of  treason  against  the  King's 
life.  The  most  rebellious  movements  towards  a  reform  in  govern- 
ment, not  directed  against  the  King's  person,  will  not,  according  to 
Lord  Holt,  support  the  charge  before  you. — I  might  surround  the 
House  of  C!ommons  with  fifty  thousand  men,  for  the  express  pur- 
pose of  forcing  them,  by  duress,  to  repeal  any  law  that  is  offensive 
to  me,  or  to  pass  a  bill  for  altering  elections,  without  being  a  pos- 
sible object  of  this  prosecution. — Under  the  other  branch  of  the 
statute,  I  might  indeed  be  convicted  of  levying  war,  but  not  of 
compassing  the  King's  death ;  and  if  I  only  conspired  and  medi- 
tated this  rising  to  repeal  laws  by  rebellion,  I  could  be  convicted  of 
nothing  but  a  high  misdemeanour. — I  would  give  my  friends 
the  case  upon  a  special  verdict,  and  let  them  hang  me  if  they  could. 
— How  much  more  might  I  give  it  them  if  the  conspiracy  imputed 
was  not  to  effect  a  reform  by  violence,  but,  as  in  the  case  before  us, 
by  pamphlets  and  speeches,  which  might  produce  universal  suffrage, 
which  universal  suffrage  might  eat  out  and  destroy  aristocracy, 
which  destruction  might  lead  to  the  fall  of  Monarchy,  and  in  the 
end,  to  the  death  of  the  King. — ^(^entlemen,  if  the  cause  were  not 
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too  serious,  I  should  liken  it  to  the  play  with  which  we  amuse  our 
children :  This  is  the  cow  with  the  crumpledy  horn,  which  gored 
the  dog,  that  worried  the  cat,  that  ate  the  rat,  ^.,  ending  in  the 
house  which  Jack  built. 

I  do  therefore  maintain,  upon  the  express  authority  of  Lord  Holt, 
that,  to  convict  a  prisoner,  charged  with  this  treason,  it  is  absolutely 
necessary  that  you  should  be  satisfied  of  his  i'nJbeniicvi  against  the 
King's  life  as  charged  in  the  indicimenf,  and  that  no  design  against 
the  King's  government  will  even  be  a  legal  overt  act  to  be  left  to  a 
jury  as  the  evidence  of  such  an  intention  (much  less  the  substantive 
and  consummate  treason),  unless  the  conspiracy  be  directly  pointed 
tigftinst  the  person  of  the  King.  The  case  of  Lord  Greorge  Gh>rdon 
is  opposed  to  this  as  a  high  and  modern  decision ;  and  the  Attorney- 
Greueral  descended  indeed  to  a  very  humble  and  lowly  authority, 
when  he  sought  to  maintain  his  argument  by  my  own  speech,  as 
counsel  for  that  unfortunate  person.  The  passage  of  it  alluded  to 
lies  at  this  moment  before  me  ;  and  I  shall  repeat  it,  and  re-main- 
tain it  to-day. — But  let  it  first  be  recollected  that  Lord  George 
Gordon  was  not  indicted  for  compassing  or  imagining  the  King's 
death,  under  the  first  branch  of  the  statute,  but  for  levying  war 
under  the  second.  It  never  indeed  entered  into  the  conception  of  any 
man  living,  that  such  an  indictment  could  have  been  maintained,  or 
attempted  against  him :  I  appeal  to  one  of  your  Lordships  now 
present,  for  whose  learning  and  capacity  I  have  the  greatest  and 
highest  respect,  and  who  sat  u|)on  that  trial,  that  it  was  not  in- 
siiiuated  from  the  Bar,  much  less  adjudged  by  the  Court,  that  the 
evidence  had  any  bearing  upon  the  first  branch  of  treason,  I  know 
that  I  may  safely  appeal  to  Mr.  Justice  BuUer  for  the  truth  of  this 
assertion ;  and  nothing  surely  in  the  passage  from  my  address  to 
^0  jniy*  has  the  remotest  allusion  to  assimilate  a  conspiracy  against 
the  King's  government  (collateral  to  his  (lerson)  with  a  treason 
against  his  life.  My  words  were,  "  To  compass,  or  imagine  the 
decUh  of  the  King  ;  such  imagination,  or  purpose  of  the  mind,  visible 
only  to  its  great  Author,  being  manifested  by  some  open  act ;  an 
iustitution  obviously  directed,  not  only  to  the  security  of  his  natural 
person,  but  to  the  stability  of  the  Government;  the  life  of  the 
Prince  being  so  interwoven  with  the  constitution  of  the  State,  that 
an  attempt  to  destroy  the  one,  is  justly  held  to  be  a  rebellious 
conspiracy  against  the  other."  * 

What  is  this  but  to  say  that  the  King's  sacred  life  is  guarded 
by  higher  sanctions  than  the  ordinary  laws,  because  of  its  more 
inseparable  connection  with  the  public  security,  and  that  an  attempt 
to  destroy  it  is  therefore  made  treason  against  the  State  ?  But  the 
Attorney-Cxeneral  is,  I  am  sure,  too  correct  in  his  logic  to  say,  that 
the  converse  of  the  proposition  is  therefore  maintained,  and  that  au 
attack  upon  the  King's  authority,  without  design  upon  his  i)ersou, 

*  See  the  Speech  for  Lord  Qeorge  Gordon,  p.  53. 
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18  affirmed  by  the  same  expression  to  be  treason  against  his  life. 
His  correct  and  enlarged  mind  is  incapable  of  such  confusion  of 
ideas. 

But  it  is  time  to  quit  what  fell  from  roe  upon  this  occasion,  in 
order  to  examine  the  judgment  of  the  Court,  and  to  clothe  myself 
with  the  authority  of  that  great  and  venerable  magistrate,  whose 
memory  will  always  be  dear  to  me,  not  only  from  the  great  services 
he  rendered  to  his  country  in  the  admiuislfation  of  her  justice,  but 
on  account  of  the  personal  regard  and  reverence  I  had  for  him  when 
living. 

Lord  Mansfield,  in  delivering  the  law  to  the  jury  upon  Lord 
George  Gordon's  trial  (I  api)eal  to  the  trial  itself,  and  to  Mr.  Justice 
BuUer,  now  present,  who  agreed  in  the  judgment),  expi'essly  dis* 
tinguished  between  the  safety  provided  for  the  King's  naJbarol  ipfT- 
son,  by  the  first  branch  of  the  statute,  and  the  security  of  his 
executive  power  under  the  second.  That  great  Judge  never  had 
an  idea  that  the  natural  person  of  the  King,  and  the  majesty  of 
the  King,  were  the  same  thing,  nor  that  the  treasons  agaiust 
them  were  synonymous :  he  knew,  on  the  contrary,  for  he  knew  all 
that  was  to  be  known,  that  as  aiAstantive  crinies  they  never  had 
l>een  blended.  I  will  read  his  own  words :—"  There  are  two  kinds 
of  levying  war  : — one  against  the  person  of  the  King ;  to  imprison, 
to  dethrone,  or  to  kill  him  ;  or  to  make  him  change  measures,  or 
remove  counsellors  : — ^the  other,  which  is  said  to  be  levied  againBt 
the  majesty  of  the  King,  or  in  other  words,  against  him  in  his  regal 
capacity  ;  as  when  a  multitude  rise  and  assemble  to  attain  by  force 
and  violence  any  object  of  a  general  public  nature ;  that  is  levying 
war  against  the  majesty  of  the  King  ;  and  most  reasonably  so  held, 
because  it  tends  to  dissolve  all  the  bonds  of  society,  to  destroy  pro- 
perty, and  to  overturn  government ;  and,  by  force  of  arms,  to 
restrain  the  King  from  reigning  according  to  law."  But  then 
observe,  gentlemen,  the  war  must  be  actually  levied;  and  here 
again  I  appeal  to  Mr.  Justice  BuUer,  for  the  words  of  Lord  Mann- 
field,  expressly  referring  for  what  he  said  to  the  authority  of  Lonl 
Holt,  in  Sir  John  Freind's  case,  already  cited:  "Loixl  Chief- 
Justice  Holt,  in  Sir  John  Freind's  case,  says: — If  persons  do 
assemble  themselves  and  act  with  force,  in  opposition  to  some  law 
which  they  think  inconvenient,  and  hoi)e  thereby  to  get  it  repealed, 
this  is  a  levying  war  and  treason.  In  the  present  case  it  don't 
rest  upon  an  implication  that  they  hoped  by  opposition  to  a  law  to 
get  it  repealed;  but  the  prosecution  procee<ls  upon  the  direct 
ground,  that  the  object  was,  by  force  and  violence,  to  compel  the 
legislature  to  repeal  a  law ;  and  therefore,  without  any  doubt,  I 
tell  you  the  joint  opinion  of  us  all,  that,  if  this  multitude  assembled 
toith  intent,  by  acts  of  force  and  violence,  to  compel  the  Legislature 
to  repeal  a  law,  it  is  high  treason."  Let  these  words  of  Lord 
Mansfield  be  taken  down,  and  then  show  me  the  man,  let  his  rank 
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and  capacity  be  what  they  may,  who  can  remove  me  from  the 
foHiidatioD  on  which  I  stand,  when  I  maintain  that  a  conspiracy  to 
levy  war  for  the  objects  of  reformation,  is  not  only  not  the  high 
treason  charged  by  this  indictment,  when  not  directly  pointed 
against  the  King's  person,  but  that  even  the  actual  levying  it  would 
not  amount  to  the  constitution  of  the  crime.  But  this  is  the  least 
material  {>art  of  Lord  Mansfield's  judgment,  as  applicable  to  the 
present  question  ;  for  he  expressly  considers  thb  intsntion  of  the 
])ri8oner^  whatever  be  tlie  act  of  treason  alleged  against  him,  to  be 
all  in  alL  So  far  from  holding  the  probable  or  even  inevitable  con- 
seqnence  of  the  thing  done  as  constituting  the  quality  of  the  act, 
he  pi-onounces  them  to  be  nothing  as  separated  from  the  cHminal 
design  to  produce  them.  Lord  George  Gordon  assembled  an  im- 
mense multitude  around  the  House  of  Commons,  a  system  so 
opposite  to  that  of  the  persons  accused  before  this  commission,  that 
it  ap|)ear8  from  the  evidence  they  would  not  even  allow  a  man  to 
come  amongst  them,  because  he  had  been  Lord  George's  attorney. 
The  Lords  and  Commons  were  absolutely  blockaded  in  the  chambers 
of  Parliament ;  and  if  control  was  the  intention  of  the  prisoner,  it 
must  be  wholly  immaterial  what  were  the  deliberations  that  were 
to  be  controlled ;  whether  it  was  the  continuance  of  Boman  Catho- 
lics under  penal  laws,  the  repeal  of  the  Septennial  Act,  or  a  total 
change  of  the  structure  of  the  House  of  Commons,  that  was  the 
object  of  violence ; — ^the  attack  upon  the  legislature  of  the  country 
would  have  been  the  same.  That  the  multitude  were  actually 
assembled  round  the  Houses,  and  brought  there  by  the  prisoner, 
it  was  impossible  for  me  as  his  counsel  even  to  think  of  denying, 
nor  that  their  tumultuous  proceedings  were  not  in  effect  produc- 
tive of  great  intimidation,  and  even  danger,  to  the  Lords  and  Com- 
mons, in  the  exercise  of  their  authority : — neither  did  I  venture  to 
question  the  law,  that  the  assembling  the  multitude ybr  that  pur- 
pose, was  levying  war  within  the  statute.  Upon  these  facts,  there- 
fore, applied  to  the  doctrines  we  have  heard  upon  this  trial,  thei-e 
would  have  been  nothing  in  Lord  George  Gordon's  case  to  try ;  he 
must  have  been  instantly,  without  controversy,  convicted.  But 
Lord  Mansfield  did  not  say  to  the  jury  (according  to  the  doctrines 
that  have  been  broached  here),  that  if  they  found  the  multitude 
assembled  by  the  prisoner,  were  in  fact  palpably  intimidating  and 
controlling  the  Parliament  in  the  exercise  of  their  functions,  he 
was  guilty  of  high  treason,  whatever  his  intentions  might  have  been. 
He  did  not  tell  them  that  the  inevitable  consequence  of  assembling 
a  hundi-ed  thousand  people  round  the  Legislature,  being  a  control 
on  their  proceedings,  was  therefore  a  levying  war ;  though  collected 
from  folly  and  rashness,  without  the  intention  of  violence  or  control. 
If  this  had  been  the  doctrine  of  Lord  Mansfield,  there  would  (as  I 
said  before)  have  been  nothing  to  try ;  for  I  admitted  in  terms^ 
that  his  conduct  was  the  extremity  of  rashness,  and  totally  incon- 
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sistent  with  his  rank  in  the  countiy,  and  his  station  as  a  member 
of  the  House  of  Commons.  But  the  venerable  magistrate  never  for 
a  nK)ment  lost  sight  of  the  grand  ruling  principle  of  criminal 
justice,  that  crimes  can  have  no  seat  but  in  the  mind  ;  and  upon 
the  prisoner's  intention,  and  upon  his  intention  aione,  he  expressly 
left  the  whole  matter  to  the  jury,  with  the  following  dh-ections, 
which  I  shall  read  verbatim  from  the  trial : — "  Havuig  premised 
these  several  propositions  and  principles,  the  subject-matter  for 
your  consideration  naturally  resolves  itself  into  two  points : 

''First,  Whether  this  multitude  did  assemble  and  commit  acts  of 
violence,  with  intent  to  terrify  and  compel  the  legislature  to  i*epeal 
the  act  called  Sir  George  Saviie's.  If  upon  this  point  your  opiniou 
should  be  in  the  negative,  that  makes  an  end  of  the  whole,  and  the 
prisoner  ought  to  be  acquitted ;  but  if  your  opinion  should  be, 
that  the  intent  of  this  multitude,  and  the  violence  they  committed, 
was  to  force  a  repeal,  there  arises  a  second  point — 

"  Whether  the  prisoner  at  the  bar  incited,  encouraged,  promoted, 
or  assisted  in  raising  this  insurrection,  and  the  terror  they  carried 
with  them,  with  the  intent  of  forcing  a  repeal  of  this  law. 

"Upon  these  two  points,  which  you  will  call  your  attention 
to,  depends  the  fate  of  this  trial ;  for  if  either  the  multitude  had 
no  such  intent,  or  supposing  they  had,  if  the  prisoner  was  no 
cause,  did  not  excite  and  took  no  part  in  conducting,  counselling, 
or  fomenting  the  insurrection,  the  prisoner  ought  to  be  acquittecl: 
and  there  is  no  pretence  that  he  personally  concurred  in  any  act  of 
violence." 

I  therefore  consider  the  case  of  Lord  G(eorge  Gordon  as  a  direct 
authority  in  my  favour. 

To  show  that  a  conspiracy  to  depose  the  King,  independently  of 
ulterior  intention  against  his  life,  is  high  treason  within  the  statute, 
the  Attorney-General  next  supposes  that  traitors  had  conspii^ed  to 
depose  King  William,  but  still  to  preserve  him  as  stadtholder  in 
Holland,  and  asks  whether  that  conspiracy  would  not  be  a  compass- 
ing his  death :  to  that  question  I  answer,  that  it  would  not  have 
been  a  compassing  the  death  of  King  William,  provided  the  con- 
spirators could  have  convinced  the  jury  that  their  firm  and  lorn 
fde  intention  was  to  proceed  no  further,  and  that,  under  that  belief 
and  impression,  the  jury  (as  they  lawfully  might)  had  negatived 
by  their  finding  the  fact  of  the  intention  against  the  King's  natural 
existence.  I  have  no  doubt  at  all  that  upon  such  a  finding  no 
judgment  of  treason  could  be  pronounced:  but  the  difficulty  would 
be  to  meet  with  a  jury  who,  upon  the  bare  evidence  of  such  a  con- 
spiracy, would  find  such  a  verdict.  There  might  be  possible 
circumstances  to  justify  such  a  negative  of  the  intention,  but  they 
must  come  from  the  prisoner.  In  such  a  case  the  Crown  would 
rest  upon  the  conspiracy  to  depose,  which  would  be  prima  fadt 
and  cogent  evidence  of  the  compassing,  and  leave  the  liard  task  of 
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rebutting  ife  on  the  defendants — I  say  the  hard  task,  because  the 
case  put  is  of  a  direct  rebellious  force,  acting  against  the  King; 
not  onlj  abrogating  his  authority,  but  imprisoning  and  expelling 
his  i)er6on  from  the  kingdom.  I  am  not  seeking  to  abuse  the 
reasons  and  consciences  of  juries  in  the  examination  of  facts,  but 
am  only  resisting  the  confounding  them  with  arbitrary  propositions 
of  law. 

Grentlemen,  I  hope  I  have  now  a  right  to  consider  that  the  exist* 
ence  of  the  high  treason  charge<l  against  the  unfortunate  man 
before  you  is  a  matter  of  fact  for  your  consideration  upon  the 
evidence.  To  establish  this  point  has  been  the  8C0{)e  of  all  that 
yoa  have  been  listening  to,  with  so  much  indulgence  and  patience. 
It  was  my  intention  to  have  further  supported  myself  by  a  great 
many  authorities  which  I  have  been  laboriously  extracting  from  the 
different  books  of  the  law ;  but  I  find  I  must  pause  here,  lest  I 
consume  my  strength  in  this  preliminary  part  of  the  case,  and  leave 
the  rest  defective. 

Gentlemen,  the  persons  named  in  the  indictment  are  charged 
wiih  a  conspiracy  to  subvert  the  rule,  order,  and  government  of 
tills  country ;  and  it  is  material  that  yon  should  observe  most  par- 
ticularly the  means  by  which  it  alleges  this  purpose  was  to  be 
accomplished.  The  charge  is  not  of  a  conspiracy  to  hold  the  con- 
vention in  Scotland,  which  was  actually  held  there;  nor  of  the 
part  they  took  in  its  actual  proceedings;  but  the  overt  act,  to  which 
all  tlie  others  are  subsidiary  and  subordinate,  is  a  supposed  con- 
fipirncy  io  hold  a  convention  in  Ungland,  which  never,  in  fact,  was 
lield ;  and  consequently,  all  the  vast  load  of  matter  which  it  has 
l)een  decided  you  should  hear,  that  does  not  imipediately  connect 
itself  with  the  charge  in  question,  is  only  laid  before  you  (as  the 
Court  has  repeatedly  expressed  it)  to  prove  that  in  point  of  fact 
such  proceedings  were  had,  the  quality  of  which  is  for  your  judg- 
ment ;  and  as  far,  nnd  as  far  only,  as  they  can  be  connected  willi 
the  prisoner,  and  the  act  which  he  stands  charged  with,  to  be  left 
to  you  as  evidence  of  the  intention  with  which  the  holding  of  the 
second  convention  was  projected. 

This  intention  is  therefore  the  whole  cause — for  the  charge  is 
not  the  agreement  to  hold  a  convention,  which  it  is  notorious,  self- 
evident,  and  even  admitted  that  they  intended  to  hold  ;  but  the 
agreement  to  hold  it^or  the  purpose  alleged,  of  assuming  all  the 
auOwrity  of  the  State,  and  in  fulfilment  of  the  main  intention 
against  iJie  life  of  the  King.  Unless,  therefore,  you  can  collect  this 
double  intention  from  the  evidence  before  you,  the  indictment  is  not 
maintained. 

Gentlemen,  the  charge  being  of  a  conspiracy  which,  if  made  out 
in  point  of  fact,  involved  beyond  all  controversy,  and  within  the 
certain  knowledge  of  the  conspirators,  the  lives  of  every  soul  that 
was  engaged  in  it ;  the  first  observation  which  I  shall  make  to  you 
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(because  in  reason  it  ou<;^1it  to  precede  all  others)  is,  that  every  act 
(lone  by  the  prisoners,  and  every  sentence  written  by  them,  in  the 
remotest  degree  connected  with  the  charge,  or  offered  in  evidence 
1o  support  it,  were  done  and  written  in  the  public  face  of  the  world — 
the  transactions  which  constitute  the  wliole  body  of  the  proof  were  not 
those  of  a  day,  but  in  regular  series  for  two  years  together ;  they 
were  not  the  i>eculiar  transaction  of  the  prisoners,  but  of  immense 
bodies  of  the  King's  subjects  in  various  parts  of  the  kingdom, 
assembled  without  the  smallest  reserve,  and  giving  to  the  public, 
through  the  channel  of  the  daily  newspapers,  a  minute  and  regulnr 
journal  of  their  whole  proceedings.  Not  a  syllable  have  we  heard 
read  in  the  week's  imprisonment  we  have  suffered  that  we  had  not, 
all  of  UR,  read  for  months  and  months  before  the  prosecution  was 
heard  of ;  and  which,  if  we  are  not  sufficiently  satiated,  we  may 
read  again  upon  the  file  of  every  coffee-house  in  the  kingdom.  It  is 
admitted  distinctly  by  the  Crown  that  a  reform  in  the  House  of  Com- 
mons is  the  ostensible  pur{K)se  of  all  the  proceedings  laid  before  yon  ; 
and  that  the  attainment  of  that  object  only  is  the  grammatical 
sense  of  the  great  body  of  the  written  evidence.  It  reetB,  therefore, 
with  tlie  Crown  to  show  by  legal  proof  that  this  ostbnsiblb  pur- 
])08e,  and  the  whole  mass  of  correspondence  upon  the  table,  was 
only  a  cloak  to  conceal  a  bidden  machination,  to  subvert  by  force 
the  entire  authorities  of  the  kingdom,  and  to  assume  them  to  them- 
selves. Whether  a  reform  of  Parliament  be  a  wise  or  an  unwise 
expedient ;  whether,  if  it  were  accomplished,  it  would  ultimately 
l>e  attended  with  benefits  or  dangers  to  the  country,  I  will  not 
undertake  to  investigate,  and  for  this  plain  reason :  because  it  is 
wholly  foreign  to  the  subject  before  us.  But  when  we  are  tryiij<; 
the  integrity  of  men's  intentions,  and  are  examining  whether  their 
complaints  of  defects  in  the  representation  of  the  House  of  Com- 
mons be  hand  fide^  or  only  a  mere  stalking-horse  for  treason  and 
rebellion,  it  becomes  a  most  essential  inquiry  whether  they  be  the 
first  who  have  uttered  these  complaints;  whether  they  have  taken 
up  notions  for  the  first  time  which  never  occurred  to  others  ;  and 
whether  in  seeking  to  interfere  practically  in  an  alteration  of  the 
constitution,  they  have  manifested,  by  the  novelty  of  their  conduct, 
a  spirit  inconsistent  with  affection  for  the  Government,  and  subver- 
sive of  its  authority.  Gentlemen,  I  confess  for  one  (for  I  think 
the  safest  way  of  defending  a  person  for  his  life  before  an  en- 
lightened tribunal  is  to  defend  him  ingenuously) — I  confess  for 
one,  that  if  the  defects  in  the  constitution  of  Parliament,  which  are 
the  subject  of  the  writings,  and  the  foundation  of  all  the  pio- 
ceedings  l)efore  you,  had  never  occuri-ed  to  other  persons  at  other 
times,  or  if  not  new,  they  had  only  existed  in  the  history  of  former 
conspiracies,  I  should  be  afraid  you  would  suspect,  at  least,  that 
the  authors  of  them  were  plotters  of  mischief.  In  such  a  case  I 
should  naturally  expect  that  you  would  ask  yourselves  this  question 
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—Why  should  it  occur  to  tlie  prisoner  at  the  bar,  and  to  a  few 
others  in  the  year  1794,  immediately  after  an  important  revolution 
ill  another  country,  to  find  fault,  on  a  sudden,  with  a  constitution 
which  had  endured  for  ages  without  tlie  imputation  of  defect,  and 
which  DO  good  subject  had  ever  thought  of  touching  with  the  busy 
liaod  of  reformation  ?  I  candidly  admit  that  such  a  question 
would  occur  to  the  mind  of  every  reasonable  man,  and  could  admit 
no  favourable  answer.  But  surely  this  admission  entitles  me,  on 
the  other  Iiand,  to  the  concession  that  if,  in  comparing  tlieir 
writings  and  examining  their  conduct  with  the  writings  and  con- 
duct of  the  best  and  most  unsuspected  persons  in  the  l>est  and 
most  unsuspected  times,  we  find  them  treading  in  the  paths  which 
have  distinguished  their  highest  superiors ;  if  we  find  them  only 
exposing  the  same  defects,  and  pursuing  the  same  or  similar  courses 
for  their  removal— it  would  be  the  height  of  wickedness  and  in- 
justice to  torture  expressions,  and  pervert  conduct,  into  treason  and 
rebellion,  which  had  recently  lifted  up  others  to  the  love  of  the 
nation,  to  the  confidence  of  the  sovereign,  and  to  all  the  honoms 
of  the  State.  The  natural  justness  of  this  reasoning  is  so  obvious 
that  we  have  only  to  examine  the  fact;  and  considering  under 
what  auspices  the  prisoners  are  brought  before  you,  it  may  be  fit 
that  I  should  set  out  with  reminding  you  that  the  gieat  Etirl  of 
Chatham  began  and  established  the  fame  and  glory  of  his  life  upon 
the  very  cause  ^vhich  my  unfortunate  clients  were  engaged  in,  and 
that  he  left  it  as  an  inheritance  to  the  present  Minister  of  the 
Crown,  as  the  foundation  of  his  fame  and  glory  after  him  ;  and  his 
iHmeand  glory  were  accordingly  raised  upon  it;  and  if  the  Crown's 
evidence  had  been  carried  as  far  back  as  it  might  have  been  (for 
the  iDKtitution  of  only  one  of  the  two  London  Societies  is  before 
us),  you  would  have  found  that  the  Constitutional  Society  owed  its 
enrliest  credit  with  the  country,  if  not  its  very  birth,  to  the  labour 
uf  the  present  Minister,  and  its  professed  principles  to  his  Grace 
the  Duke  of  Bichmond,  high  also  in  His  Majesty's  present  Councils, 
whose  plan  of  reform  has  been  clearly  established  by  the  whole 
l>oily  of  the  written  evidence,  and  by  every  witness  examined  for 
tlie  Crown,  to  have  been  the  type  and  model  of  all  the  societies 
in  theBup|)OBed  conspiracy,  and  unifonnly  acted  upon  in  form  and 
in  substance  by  the  prisoner  before  you,  up  to  the  very  period  of 
Ills  confinement. 

Gentlemen,  the  Duke  of  Bichmond  s  plan  was  universal  suffrage 
And  annual  Parliaments ;  and  urged  too  with  a  boldness,  which, 
when  the  comparison  comes  to  be  ma<le,  will  leave  in  the  back- 
ground the  strongest  figures  in  the  writings  on  the  table.  I  do 
nut  say  this  sarcastically  ;  I  mean  to  s{)eak  with  the  greatest  respect 
of  his  Grace,  both  with  regard  to  the  wisdom  and  integrity  of  his 
conduct;  for  although  I  have  always  thought  in  politics  with  the 
illustrious  person  whose  letter  was  read  to  you;  although  I  think, 
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with  Mr.  Fox,  that  annual  Parliaments  and  universal  suffrage 
would  be  nothing  like  an  improvement  in  the  constitution  ;  yet  I 
confess  that  I  find  it  easier  to  say  so  than  to  answer  the  Duke  of 
Bichmoud's  arguments  on  the  subject;  and  I  must  say,  besides, 
speaking  of  his  Grace  from  a  long  personal  knowledge,  which  began 
when  I  was  counsel  for  his  relation,  Lord  Keppel,  that  independ- 
ently of  his  illustrious  rank,  which  secures  him  against  the  imputa- 
tion of  trifling  with  its  existence,  he  is  a  person  of  an  enlarged 
understanding,  of  extensive  reading,  and  of  much  reflection ;  and 
that  his  book  cannot  therefore  be  considered  as  the  effusion  of 
rashness  and  folly,  but  as  the  well-weighed,  though  perha|m 
erroneouB,  conclusions  drawn  from  the  actual  condition  of  our 
affairs — viz.,  that  without  a  s{)eedy  and  essential  reform  in  Parlia- 
ment (and  there  my  opinion  goes  along  with  him),  the  very  being 
of  the  country,  as  a  great  nation,  would  be  lost  This  plan  of  the 
Duke  of  Bichmond  was  the  grand  mainspring  of  eveiy  proceeding 
we  have  to  deal  with.  Ton  have  had  a  great  number  of  loose  con- 
versations reported  from  societies, on  which  no  reliance  can  be  had; 
sometimes  they  have  been  garbled  by  spies,  sometimes  misrepre- 
sented by  ignorance,  and  even  if  correct,  have  frequently  been  tlie 
extravagances  of  unknown  individuals,  not  even  uttered  in  the 
presence  of  the  prisoner,  and  totally  unconnected  with  any  design  ; 
for  whenever  their  proceedings  are  apfiealed  to,  and  their  real 
object  examined,  by  living  members  of  them,  brought  before  you 
by  the  Crown,  to  testify  them  under  the  most  solemn  obligations  of 
truth,  they  appear  to  have  been  following,  in  form  and  in  substance, 
the  plans  adopted  within  our  memories,  not  only  by  the  Duke  of 
Bichmond,  but  by  hundreds  of  the  most  eminent  men  in  the 
kingdom.  The  Duke  of  Bichmond  formerly  published  his  plan  of 
reform  in  the  year  1780,  in  a  letter  to  Lieutenant-Colonel  Sharman, 
who  was  at  that  time  practically  employed  upon  the  same  object 
in  Ireland ;  and  this  is  a  most  material  part  of  the  case  ;  because 
you  are  desired  to  believe  that  the  terms  convention  and  delegates, 
and  the  holding  the  one,  and  sending  the  other,  were  all  collected 
from  what  had  recently  happened  in  France,  and  were  meant  as 
the  formal  introduction  of  her  republican  constitution.  But  they 
who  desire  you  to  believe  all  this,  do  not  believe  it  themselves ; 
because  they  know  certainly,  and  it  has  indeed  already  been 
proved  by  their  own  witnesses,  that  conventions  of  reformers  were 
held  in  Ireland,  and  delegates  regularly  sent  to  them,  whilst  Fnuice 
was  under  the  dominion  of  her  ancient  government.  They  knew 
full  well  that  Colonel  Sharman,  to  whom  the  Dukes  letter  was 
addressed,  was  at  that  very  moment  supjiorting  a  convention  in 
Ireland  at  the  head  of  ten  thousand  men  in  arms  for  the  defence  of 
their  country,  without  any  commission  from  the  King,  any  more 
than  poor  Franklow  had,  who  is  now  in  Newgate,  for  regimenting 
sixty.     These  volunteers  asserted  and  saved  the  liberties  of  Ireland ; 
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nud  tlie  King  would,  at  this  day,  have  had  no  more  subjects  in 
Ireland  than  he  now  has  in  America,  if  they  had  been  treated  as 
traitors  to  the  Government.  It  was  never  imputed  to  Colonel 
Sharman  and  the  volunteers,  that  they  were  in  rebellion,  yet  tiiey 
had  arms  in  their  hands,  which  the  prisoners  never  dreamed  of 
havin<^;  whilst  a  grand  general  convention  was  actually  sitting 
under  their  auspices  at  the  Boyal  Exchange  of  Dublin,  attended  by 
regular  delegates  from  all  the  counties  in  Ireland.  And  who  were 
these  delegates  ?  I  will  presently  tear  off  their  names  from  this 
paper  and  hand  it  to  you.  They  were  the  greatest,  the  best,  and 
))roudest  names  in  Ireland;  men  who  had  tiie  wisdom  to  reflect 
(before  it  was  too  late  for  reflection),  that  greatness  is  not  to  be 
Hiipported  by  tilting  at  inferiors,  till,  by  the  separation  of  the 
liigher  from  the  lower  orders  of  mankind,  every  distinction  is 
swept  away  in  the  tempest  of  revolution,  but  in  the  happy 
liarmonisation  of  the  whole  community ;  by  conferring  upon  the 
people  their  rights;  sure  of  receiving  the  auspicious  return  of 
affection,  and  of  ensuring  the  stability  of  the  Government  which  is 
erected  upon  that  just  and  natural  basis.  Gentlemen,  they  who 
))at  this  tortured  construction  on  conventions  and  delegates,  know 
also  that  repeated  meetings  of  reforming  societies,  both  in  England 
and  Soptland,  had  assumed  about  the  same  time  the  style  of 
conventions,  and  had  been  attended  by  regular  delegates  long 
before  the  phrase  had,  or  could  have,  any  existence  in  France; 
and  that  upon  the  very  model  of  these  former  associations  a 
formal  convention  was  actually  sitting  at  Edinburgh,  with  the 
Lord  Chief  Baron  of  Scotland  in  the  chair,  for  promoting  a  reform 
in  Parliament,  at  the  very  moment  the  Scotch  convention,  following 
its  example,  assumed  that  title. 

To  return  to  this  letter  of  the  Duke  of  Bichmond.  It  was 
written  to  Colonel  Sharman,  in  answer  to  a  letter  to  his  Grace, 
desiring  to  know  his  plan  of  i-eform,  which  he  accordingly  com* 
mnnicated  by  the  letter  which  is  in  evidence ;  and  which  plan  was 
neither  moi-e  nor  less  than  that  adopted  by  the  prisoners  of  sur- 
rounding Parliament  (unwilling  to  reform  its  own  corruptions), 
NOT  by  armed  men  or  by  importunate  multitudes,  but  by  the  still 
nud  universal  voice  of  a  whole  people  claiming  their  known  and 
UNALiSNABLB  RIGHTS.  This  is  SO  precisely  the  plan  of  the  Duke  of 
Bichmond,  that  I  have  almost  borrowed  his  expressions.  His 
Grace  says,  '*  The  lesser  reform  has  been  attempted  with  every 
possible  advantage  in  its  favour ;  not  only  from  the  zealous  support 
of  the  advocates  JFor  a  more  effectual  one,  but  from  the  assistance 
of  men  of  great  weight,  both  in  and  out  of  power.  But  with  all 
these  temperaments  and  helps  it  has  failed.  Not  one  proselyte  has 
been  gained  from  corruption,  nor  has  the  least  ray  of  hope  been 
held  out  from  any  quarter,  that  the  House  of  Commons  was 
inclined  to  adopt  any  other  mode  of  reform.    The  weight  of 


382  SPEECH  FOR  THOMAS  HARD  Y. 

corrnplion  Iirb  crushed  this  more  gentle,  as  it  would  have  defeated 
any  more  efficacious,  plan  in  the  same  circumstaDaes.  From  thiit 
quarter,  therefore,  I  have  nothing  to  hope.  It  is  from  the  people 
AT  LAKGS  THAT  I  EXPECT  ANY  GOOD  ;  and  I  am  Convinced  that  the 
only  way  to  make  them  feel  that  they  are  really  concerned  in  the 
business  is  to  contend  for  their/tiS,  c2ear,aiu2  indisputable  rights  of 
universal  representation"  Now,  how  does  this  doctrine  apply  to  the 
defence  of  the  prisoner  ?  I  maintain  that  it  has  the  most  decisive 
application  ;  l)ecause  this  book  has  been  put  into  the  hands  of  the 
Crown  witnesses,  who  have,  one  and  all  of  them,  recognised  it,  and 
declared  it  to  have  been  bandjide  the  plan  which  they  pnrsued. 

But  are  the  Crown's  witnesses  worthy  of  credit  ?  If  they  are  not, 
let  us  return  home,  since  there  is  no  evidence  at  all,  and  the  cause 
is  over.  All  the  guilt,  if  any  there  be,  proceeds  from  their 
testimony.  If  they  are  not  to  be  believed,  they  have  proved  nothing, 
Bince  the  Crown  cannot  force  U()on  you  that  part  of  the  evidence 
which  suits  its  purpose,  and  ask  you  to  reject  the  other  which  does 
not.  The  witnesses  are  either  entirely  credible,  or  undeserving 
of  all  credit,  and  I  have  no  interest  in  the  alternative.  This  is 
precisely  the  state  of  the  cause.  For  with  regard  to  all  the 
evidence  that  is  written,  let  it  never  be  forgotten  that  it  is  not  upon 
me  to  defend  my  clients  against  it,  but  for  the  Crown  to  extract  from 
it  the  materials  of  accusation.  They  do  not  contend  that  the  treason 
is  upon  the  surface  of  it,  but  in  the  latent  intention  ;  which  inten- 
tion  must  therefore  be  supported  by  extrinsic  proof;  but  which  is 
nevertheless  directly  negatived  and  beat  down  by  every  witness  they 
have  called,  leaving  them  nothing  but  commentaries  and  criticismii 
against  both  fact  and  language,  to  which,  for  the  present,  I  shall 
content  myself  with  replying  in  the  authoritative  language  of  the 
Court,  in  the  earliest  stage  of  their  proceedings. 

"  If  there  be  groimd  to  consider  the  professed  purpose  of  any  of 
these  associations,  a  reform  in  Parliament,  as  mere  colour,  and  an 
a  pretext  held  out  in  order  to  cover  dee()er  designs — designs  against 
the  whole  constitution  and  government  of  the  country ;  the  case  of 
those  embarked  in  such  desicras  is  that  which  I  have  ali-eadv 
considered.  Whether  this  l)e  so  or  not»  is  mere  matter  of  fact ;  as 
to  which  I  shall  only  remind  you  that  an  inquiry  into  a  charge  of 
this  nature,  which  undertakes  to  make  out  that  the  ostensible 
purpose  is  a  mere  veil,  under  which  is  concealed  a  traitorotis 
conspiracy,  requires  cool  and  deliberate  examination,  and  the  most 
attentive  consideration,  and  that  the  result  should  be  perfectly  clear 
and  satisfactory.  In  the  affairs  of  common  life,  no  man  is  justified 
in  imputing  to  another  a  meaning  contraiy  to  what  he  himself 
expresses,  but  upon  the  fullest  evidence."  To  this  (though  it 
requires  nothing  to  support  it,  either  in  reason  or  authority)! 
desire  to  add  the  direction  of  Lord  Chief-Justice  Holt  to  the  jury, 
on  the  trial  of  Sir  John  Perkyns  : — 
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"  Gentlemen,  it  is  Dot  fit  tliat  there  should  be  any  strained  or 
forced  construction  put  upon  a  mnu's  actions  when  he  is  tried  for 
Iiis  hfa  You  ought  to  have  a  full  and  satisfactory  evidence  that 
he  is  guilty,  before  you  pronounce  him  so." 

In  this  assimilation  of  the  writings  of  the  societies  to  the  writings 
of  the  Duke  of  Richmond  and  others,  I  do  not  forget  that  it  has 
been  truly  said  by  the  Lord  Chief- Justice  in  the  course  of  this  very 
cause,  that  ten  or  twenty  men's  committing  crimes,  furnishes  no 
defence  for  other  men  in  committing  them.  Certainly  it  does  not ; 
and  I  fly  to  no  such  sanctuary  ;  but  in  trying  the  prisoner's  inten- 
tioDs,  and  the  intentions  of  those  with  whom  he  associated  and 
acted,  if  I  can  show  tliem  to  be  only  insisting  upon  the  same 
principles  that  have  distinguished  the  most  eminent  men  for 
wisdom  and  virtue  in  the  country,  it  will  not  be  very  easy  to 
declaim  or  argue  them  into  the  pains  of  death,  whilst  our  bosoms 
are  glowing  with  admiration  at  the  works  of  those  very  persons 
who  would  condemn  them. 

Gentlemen,  it  has  been  too  much  the  fashion  of  late  to  overlook 
the  genuine  source  of  all  human  authority,  but  more  especially 
totally  to  forget  the  character  of  the  British  House  of  Commons  as 
n  representative  of  the  people ; — wliether  this  has  arisen  from  that 
assembly's  having  itself  forgotten  it,  would  be  indecent  for  me  to 
inquire  into  or  to  insinuate ; — but  I  shall  preface  the  authorities 
which  I  mean  to  collect  in  support  of  the  prisoner,  with  the  opinion 
on  that  subject  of  a  truly  celebrated  writer,  whom  I  wish  to  speak 
of  with  great  respect :  1  should,  indeed,  be  ashamed,  particularly 
at  this  moment,  to  name  him  invidiously,  whilst  he  is  bending 
beneath  the  pressure  of  a  domestic  misfortune,  which  no  man  out 
of  his  own  family  laments  more  sincerely  than  I  do.* — No  difference 
of  opinion  can  ever  make  me  forget  to  acknowledge  the  sublimity 
of  his  genius,  the  vast  reach  of  his  understanding,  and  his  universal 
Hoqnaintance  with  the  histories  and  constitutions  of  nations;  I  also 
disavow  the  introduction  of  the  writings,  with  the  view  of  involving 
the  author  in  any  apparent  inconsistencies,  which  would  tend, 
indeed,  to  defeat  rather  than  to  advance  my  purpose. — I  stand  here 
to-day  to  claim  at  your  hands,  a  fair  and  charitable  interpretation 
of  human  conduct,  and  I  shall  not  set  out  with  giving  an  example 
of  uncharitableness. — A  man  may  have  reason  to  change  his 
opinions,  or  perhaps  the  defect  may  be  in  myself,  who  collect  that 
they  are  changed;  I  leave  it  to  God  to  judge  of  the  heart — my 
wish  is,  that  Christian  charity  may  prevail ; — that  the  public  har- 
mony, which  has  been  lost,  may  be  restored ; — that  all  England 
may  reunite  in  the  bonds  of  love  and  affection ; — ^and  that,  when 
the  Court  is  broken  up  by  the  acquittal  of  the  prisoners,  all  heart- 
Imrnings  and  animosities  may  cease; — that,  whilst  yet  we  work 
iu  the  light,  we  may  try  how  we  can  save  our  country  by  a  common 

*  Mr.  Darku*fl  son  was  then  dyiug. 
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effort ;  and  tlint,  instead  of  shamelessly  setting  one-Iialf  of  society 
against  the  other  by  the  force  of  armed  associations,  and  the  terroi-s 
of  courts  of  justice,  our  spirits  and  our  strength  may  be  combitied 
in  the  glorious  cause  of  our  country. — By  this,  I  do  not  mean  in  the 
cause  of  the  present  war,  which  I  protest  against  as  unjust,  cahimi- 
tons,  and  destructive ;  but  this  is  not  the  place  for  such  a  subject^ 
I  only  advert  to  it  to  prevent  mistake  or  misrepresentation. 

The  history  and  character  of  the  English  House  of  Commons  was 
formerly  thus  described  by  Mr.  Burke :  "  The  House  of  Commons 
was  supposed  originally  to  be  no 'part  of  the  atandttig  government  of 
this  country,  but  was  considered  as  a  control  issuing  immediately 
from  the  people,  and  speedily  to  be  resolved  into  the  mass  from 
whence  it  arose:  in  this  respect  it  was  in  the  higher  part  of  govern- 
ment what  juries  are  in  the  lower.  The  capacity  of  a  magistiule 
being  transitory,  and  that  of  a  citizen  permanent,  the  latter  capacity, 
it  was  hopeil,  would  of  course  preponderate  in  all  discussions,  not 
only  between  the  {)eople  and  the  standing  authority  of  the  Crown, 
but  between  the  people  and  the  fleeting  authority  of  the  House  of 
Commons  itself.  It  was  hoped,  that,  being  of  a  middle  nature,  be- 
tween subject  and  government,  they  would  feel  with  a  more  tender 
and  a  nearer  interest,  everything  that  concerned  the  people,  than 
the  other  remoter  and  more  permanent  parts  of  legislature. 

'*  Whatever  alterations  time  and  the  necessaiy  accommodation  of 
business  may  have  introduced,  this  character  can  never  be  sustained, 
imless  the  House  of  Commons  shall  l)e  made  to  bear  some  stamp 
of  the  actual  disposition  of  the  people  at  large :  it  would  (among 
public  misfortunes)  be  an  evil  more  natural  and  tolerable,  that  the 
House  of  Commons  should  be  infected  with  every  epidemical  frenzy 
of  the  people,  as  this  would  indicate  some  consanguinity,  sonae 
nympathy  of  nature  with  their  constituents,  than  that  they  shonld, 
in  all  cases,  be  wholly  untouched  by  the  opinions  and  feelings  of 
the  people  out  of  doors.  By  this  want  of  sympathy,  they  would 
cease  to  be  a  House  of  Commons. 

**  The  virtue,  spirit,  and  essence  of  a  House  of  Commons  consist 
in  its  being  the  express  image  of  the  feelings  of  the  nation.  It  was 
not  instituted  to  be  a  control  upon  the  people,  as  of  late  it  has  been 
taught,  by  a  doctrine  of  the  most  pernicious  tendency,  but  as  a 
control  ybr  the  people." 

He  then  goes  on  to  say,  that  to  give  a  technical  shape,  a  colour, 
dress,  and  duration  to  i>opular  opinion,  is  the  true  office  of  a  Hoa<e 
of  Commons. — Mr.  Burke  is  unquestionably  correct: — the  control 
UPON  the  people  is  the  King's  Majesty,  and  the  hereditary  privileges 
of  the  Peers ; — the  balance  of  the  state  is  the  control  for  the  people 
upon  both,  in  the  existence  of  the  House  of  Commons ; — but  how  can 
that  control  exist  for  the  people,  unless  they  have  the  actual  election 
of  the  House  of  Commons,  which,  it  is  most  notorious,  they  have  not? 
— I  hold  in  my  hand  a  state  of  the  representation  which,  if  the  thing 
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were  not  otherwise  notorious,  I  would  prove  to  have  been  lately 
offered  in  proof  to  the  House  of  Commons,  by  an  honourable  friend 
of  mine  now  present,  whose  motion  I  had  the  honour  to  second,  where 
it  appeared  that  I2,cxx>  people  return  near  a  majority  of  the  House 
of  Commons,  and  those  again,  under  the  control  of  about  200.  But 
though  these  facts  were  admitted,  all  redress  and  even  discussion 
was  refused. — ^What  ought  to  be  said  of  a  House  of  Commons  that 
so  conducts  itself,  it  is  not  for  me  to  pronounce ;  I  will  appeal,  there- 
fore, to  Mr.  Burke,  who  says,  **  that  a  House  of  Commons,  which  in 
all  disputes  between  the  people  and  administration  presumes  against 
the  people,  which  punishes  their  disorders,  but  refuses  even  to  in- 
quire into  their  provocations,  is  an  unnatural,  monstrous  state  of 
things  in  the  constitution." 

But  this  is  nothing :  Mr.  Burke  goes  on  afterwards  to  give  a  more 
full  description  of  Parliament,  and  in  stronger  laqguage  (let  the 
Solicitor-Gleneral  take  it  down  for  his  reply)  than  any  that  has 
been  employed  by  those  who  are  to  be  tried  at  present  as  con- 
spirators against  its  existence.  I  read  the  passage,  to  warn  you 
against  considering  hard  words  against  the  House  of  Commons  as 
decisive  evidence  of  treason  against  the  King.  The  passage  is  in  a 
well-known  work,  called,  '*  Thoughts  on  the  Causes  of  the  present 
Discontents ; "  and  such  discontents  will  always  be  present  whilst 
their  causes  continue.  The  word  present  will  apply  just  as  well 
now,  and  much  better  than  to  the  times  when  the  honourable 
gentleman  wrote  his  book  ;  for  we  are  now  in  the  heart  and  bowels 
of  another  war,  and  groaning  under  its  additional  burdens.  I  shall 
therefore  leave  it  to  the  learned  gentleman,  who  is  to  reply,  to  show 
us  what  has  happened  since  our  author  wrote,  which  renders  the 
Parliament  less  liable  to  the  same  observations  now. 

"  It  must  be  always  the  wish  of  an  unconstitutional  statesman, 
that  a  House  of  Commons,  who  are  entirely  dependent  upon  him, 
should  have  every  right  of  the  people  entirely  dependent  upon  their 
pleasure.  For  it  was  soon  discovered  that  the  forms  of  a  free,  and 
the  ends  of  an  arbitrary  government,  were  things  not  altogether 
incompatible. 

"  The  power  of  the  Crown,  almost  dead  and  rotten  as  prerogative, 
has  grown  up  anew,  with  much  more  strength  and  far  less  odium, 
under  the  name  of  influence.  An  influence  which  operated  with- 
out noise  and  violence ;  which  converted  the  very  antagonist  into 
the  instrument  of  power ;  which  contained  in  itself  a  pei*petual 
principle  of  growth  and  renovation ;  and  which  the  distresses  and 
the  prosperity  of  the  country  equally  tended  to  augment,  was  an 
admirable  substitute  for  a  prerogative,  that,  being  only  the  offspring 
of  antiquated  prejudices,  had  moulded  in  its  original  stamina  irre- 
sistible principles  of  decay  and  dissolution." 

What  is  this  but  saying  that  the  House  of  Commons  is  a  settled 
and  scandalous  abuse  fastened  upon  the  people,  instead  of  being  ap 
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antagonist  power /or  their  protection ;  an  odious  instrument  of  power 
in  the  hands  of  the  Crown,  instead  of  a  popular  balance  against  \i? 
Did  Mr.  Burke  mean  that  the  prerogative  of  the  Grown,  properly 
understood  and  exercised,  was  an  antiquated  prejudice?  Certainly 
not ;  because  his  attachment  to  a  properly-balanced  monarchy  is 
notorious.  Why  then  is  it  to  be  fastened  upon  the  prisoners,  that 
they  stigmatise  monarchy,  when  they  also  exclaim  (mli/  against  its 
corruptions  ?  In  the  same  manner,  when  he  speaks  of  the  abuses 
of  Parliament,  would  it  be  fair  to  Mr.  Burke  to  argue,  from  the 
strict  legal  meaning  of  the  expression,  that  he  included,  in  the 
censure  on  Parliament,  the  King's  person,  or  majesty,  which  is  part 
of  the  Parliament?  In  examining  the  work  of  an  author  you 
must  collect  the  sense  of  his  expressions  from  the  subject  he  is  dis- 
cussing; and  if  he  is  writing  of  the  House  of  Commons  as  it  a&ects 
the  structure  and  efficacy  of  the  Government,  you  ought  to  under- 
stand the  word  Parliament  so  as  to  meet  the  sense  and  obvioiiR 
meaning  of  the  writer.  Why,  then,  is  this  common  justice  rehised 
to  others  ?  Why  is  the  word  Parliament  to  be  taken  in  its  strictest 
and  least  obvious  sense  against  a  poor  shoemaker,  or  any  plain 
tradesman  at  a  Sheffield  club,  while  it  is  interpreted  in  its  popular, 
though  less  correct  acceptation,  in  the  works  of  the  most  distin- 
guished scholar  of  the  age  ?  Add  to  this,  that  the  cases  are  not  nt 
all  similar :  for  Mr.  Burke  uses  the  word  Parliament  tliroughout, 
when  he  is  speaking  of  the  House  of  Commons ;  without  any  con- 
comitant words  which  convey  an  explanation,  but  the  sense  of  his 
subject ;  whereas  Parliament  is  fastened  upon  the  prisoner  as  mean- 
ing something  beyond  the  House  of  Commons,  when  it  can  have 
no  possible  meaning  beyond  it ;  since,  from  the  beginning  to  tiie 
end,  it  is  joined  with  the  words  representation  of  the  people — the 
representation  of  the  people  in  Parliament  I — Does  not  this  most 
palpably  mean  the  House  of  Commons,  when  we  know  that  the 
people  have  no  representation  in  either  of  the  other  branches  of  the 
Government  ? 

A  letter  has  been  read  in  evidence  from  Mr.  Hardy  to  Mr.  Fox, 
where  he  says  their  object  was  universal  representation.  Did  Mr. 
Fox  suppose,  when  he  received  this  letter,  that  it  was  from  a  nest 
of  republicans,  clamouring  publicly  for  an  universal  representative 
constitution  like  that  of  France  ?  If  he  had,  would  he  have  sent  the 
answer  he  did,  and  agreed  to  present  their  petition?  They  wrote 
also  to  the  Society  of  the  Friends  of  the  People,  and  invited  theiu 
to  send  delegates  to  the  convention.  The  Attorney-General,  who 
has  made  honourable  and  candid  mention  of  that  body,  will  not 
suppose  that  it  would  have  contented  itself  with  refusing  the  invi- 
tation in  terms  of  cordiality  and  regard,  if  with  all  the  knowledge 
they  had  of  their  transactions,  they  had  conceived  themselves  to 
have  been  invited  to  the  formation  of  a  body  which  was  to  over- 
rule and  extinguish  all  the  authorities  of  the  State ;  yet,  upon  the 
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perversion  of  these  two  terms,  Parliament  and  Convention,  against 
tiieir  natural  interpretation,  against  a  similar  use  of  them  by 
others,  and  against  the  solemn  explanation  of  them  by  the  Crown's 
own  witnesses,  this  whole  fabric  of  terror  and  accusation  stands  for 
its  support.  Letters,  it  seems,  written  to  other  people,  are  to  be 
better  understood  by  the  gentlemen  round  this  table,  wlio  never 
saw  them  till  months  after  they  were  written,  than  by  those  to 
whom  they  were  addressed  and  sent ;  and  no  right  interpretation, 
forsooth,  is  to  be  expected  from  writings  when  pursued  in  their 
regular  series,  but  they  are  to  be  made  distinct  by  binding  them 
lip  in  a  large  volume,  alongside  of  others  totally  unconnected  with 
them,  and  the  very  existence  of  whose  authors  was  unknown  to 
one  another. 

I  will  now,  gentlemen,  resume  the  reading  of  another  part  of 
Mr.  Burke,  and  a  pretty  account  it  is  of  this  same  Parliament : 
"  They  who  will  not  conform  their  conduct  to  the  public  good,  and 
cannot  support  it  by  the  prerogative  of  the  Crown,  have  adopted  a 
new  plan.  They  have  totally  abandoned  the  shattered  and  old- 
fashioned  fortress  of  prerogative,  and  made  a  lodgment  in  the 
stronghold  of  Parliament  itself.  If  they  have  any  evil  design  to 
which  there  is  no  ordinary  legal  power  commensurate,  they  bring  it 
into  Parliament.  There  the  whole  is  executed  from  the  beginning 
to  the  end  ;  and  the  power  of  obtaining  their  object  absolute ;  and 
the  safety  in  the  proceeding  perfect ;  no  rules  to  confine,  nor  after- 
reckonings  to  terrify.  For  Parliament  cannot,  with  any  great 
propriety,  punish  others  for  things  in  which  they  themselves  have 
been  accomplices.  Thus  its  control  upon  the  executory  power 
is  lost." 

This  is  a  proposition  universal.  It  is  not  that  the  popular  con- 
trol was  lost  under  this  or  that  administration,  but,  generally,  that 
the  people  have  no  control  in  the  House  of  Commons.  Let  any 
man  stand  up  and  say  that  he  disbelieves  this  to  t)e  the  case ;  I 
believe  he  would  find  nobody  to  believe  him.  Mr.  Burke  pursues 
the  subject  thus :  ''  The  distempers  of  monarchy  were  the  great 
snbjects  of  apprehension  and  redress  in  the  last  century — in  this 
the  distempers  of  Parliament."  Here  the  word  Parliament,  and 
the  abuses  belonging  to  it,  are  put  in  express  opposition  to  the 
monarchy,  and  cannot  therefore  comprehend  it ;  the  distempers  of 
Parliament,  then,  are  objects  of  serious  apprehension  and  redress. 
What  distempers  ?  Not  of  this  or  that  year,  but  the  habitual  dis- 
tempers of  Parliament ;  and  then  follows  the  nature  of  the  remedy, 
which  shows  that  the  prisoners  are  not  singular  in  thinking  that 
it  is  by  THE  VOICE  of  the  people  only  that  Parliament  can  be  cor- 
rected. "  It  is  not  in  Parliament  alone,"  says  Mr.  Burke,  "  thart; 
the  remedy  for  parliamentary  disorders  can  be  completed,  and  hardly 
indeed  can  it  begin  there.  Until  a  confidence  in  Government  is 
re-established,  the  people  ought  to  be  excited  to  a  more  strict  and 
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detailed  attention  to  the  conduct  of  their  representatives.  Stan- 
dards for  judging  more  systematically  upon  their  conduct  ought  to 
be  settled  in  the  meetings  of  counties  and  corporations,  and  frequent 
and  correct  lists  of  the  voters  in  all  important  questions  ought  to 
be  procured.    By  such  means  something  may  be  done/' 

It  was  the  same  sense  of  the  impossibility  of  a  reform  in  Parlia- 
ment, without  a  general  expression  of  the  wishes  of  the  people, 
that  dictated  the  Duke  of  Bichmond's  letter ;  all  the  petitions  in 
1780  had  been  rejected  by  Parliament;  this  made  the  Duke  of 
Bichmond  exclaim,  that  from  that  quarter  no  redress  was  to  be  ex- 
pected, and  that  from  the  people  alone  he  expected  any  good ;  and 
he  therefore  expressly  invited  them  to  claim  and  to  assert  an  equal 
representation  as  their  indubitable  and  unalienable  birthright — 
how  to  assert  their  rights  when  Parliament  had  already  refused 
them  without  even  the  hope,  as  the  Duke  expressed  it,  of  listening 
to  them  any  more  ?  Could  the  people's  rights,  under  such  circum- 
stances, be  asserted  without  rebellion  ?  Certainly  they  might ;  for 
rebellion  is,  whisn  bands  of  men  within  a  State  oppose  themselves, 
by  violence,  to  the  general  will,  as  expressed  or  implied  by  the 

J)ublic  authority;  but  the  sense  of  a  whole  'people,  peaceably  col- 
•cted,  and  operating  by  its  natural  and  certain  effect  upon  the 
public  councils,  is  not  rebellion,  but  is  paramount  to,  and  the 
parent  of,  authority  itself. 

Gentlemen,  I  am  neither  vindicating  nor  speaking  the  language 
of  inflammation  or  discontent  I  shall  speak  nothing  that  can 
disturb  the  order  of  the  State ;  I  am  full  of  devotion  to  its  dignity 
and  tranquillity,  and  would  not  for  worlds  let  fall  an  expression  in 
this  or  in  any  other  place  that  could  lead  to  disturbance  or  dis- 
order ;  but  for  that  very  reason  I  speak  with  firmness  of  the  rights 
OF  THE  PEOPLE,  and  am  anxious  for  the  redress  of  their  complaints, 
because  I  believe  a  system  of  attention  to  them  to  be  a  far  better 
security  and  establishment  of  every  part  of  the  Government,  than 
those  that  are  employed  to  preserve  them.  The  State  and  Govern- 
ment of  a  country  rest  for  their  support  on  the  great  body  of  the 
people,  and  I  hope  never  to  hear  it  repeated,  in  any  court  of  jus- 
tice, that  peaceably  to  convene  the  people  upon  the  subject  of  their 
own  privileges  can  lead  to  the  destruction  of  the  King.  They  are 
the  King's  worst  enemies  who  hold  this  language.  It  is  a  most 
dangerous  principle  that  the  Crown  is  in  jeopardy  if  the  people  are 
acquainted  with  their  rights,  and  that  the  collecting  them  together 
to  consider  of  them,  leads  inevitably  to  the  destruction  of  the 
sovereign.  Do  these  gentlemen  mean  to  say  that  the  King  sits 
upon  his  throne  without  the  consent,  and  in  defiance  of  the  wishes, 
of  the  great  body  of  his  people,  and  that  he  is  kept  upon  it  by  a 
few  individuals  who  call  themselves  his  friends,  in  exclusion  of  the 
rest  of  his  subjects  ?  Has  the  King's  inheritance  no  deeper  or 
.  wider  roots  than  this  ?    Yes,  gentlemen^  it  has ;  it  stands  upon  the 
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love  of  the  people,  who  consider  their  own  inheritance  to  be  sup- 
ported by  the  King's  constitutional  authority.  This  is  the  true 
prop  of  the  throne,  and  the  love  of  every  people  upon  earth  will  for 
ever  uphold  a  Government  founded  as  ours  is  upon  reason  and  con- 
Bent,  as  long  as  Government  shall  be  itself  attentive  to  the  general 
interests  which  are  the  foundations  and  the  ends  of  all  human 
authority.  Let  us  banish  then  these  unworthy  and  impolitic  fears 
of  an  unrestrained  and  an  enlightened  people ;  let  us  not  tremble 
at  the  rights  of  man,  but,  by  giving  to  men  their  rights,  secure 
their  affections,  and,  through  their  affections,  their  obedience ;  let 
us  not  broach  the  dangerous  doctrine,  that  the  rights  of  kings  and 
of  men  are  incompatible.  Our  Government  at  the  Bevolution 
began  upon  their  harmonious  incorporation,  and  Mr.  Locke  de- 
fended King  William's  title  upon  no  other  principle  than  the 
rights  of  man.  It  is  from  the  revered  work  of  Mr.  Locke,  and  not 
from  the  Bevolution  in  France,  that  one  of  the  papers  in  the  evi- 
dence, the  most  stigmatised,  most  obviously  flowed ;  for  it  is 
proved  that  Mr.  Yorke  held  in  his  hand  '*  Mr.  Locke  upon  Govern- 
ment," when  he  delivered  his  speech  on  the  Castle  Hill  at  Sheffield, 
and  that  he  expatiated  largely  upon  it.  Well,  indeed,  might  the 
witness  say  he  expatiated  largely,  for  there  are  many  well-selected 
passages  taken  verbatim  from  the  book ;  and  here,  in  justice  to  Mr. 
White,  let  me  notice  the  fair  and  honourable  manner  in  which,  in 
the  absence  of  the  clerk,  he  read  this  extraordinary  performance. 
He  delivered  it  not  merely  with  distinctness,  but  in  a  manner 
80  impressive,  that  I  believe  every  man  in  court  was  affected 
by  it 

Qentlemen,  I  am  not  driven  to  defend  every  expression ;  some 
of  them  are  improper  undoubtedly,  rash  and  inflammatory,  but  I 
see  nothing  in  the  whole  taken  together,  even  if  it  were  connected 
with  the  prisoner,  that  goes  at  all  to  an  evil  purpose  in  the  writer. 
Bat  Mr.  Attorney-General  has  remarked  upon  this  proceeding  nt 
Sheffield  (aoid  whatever  falls  from  a  person  of  his  rank  and  just 
estimation  deserves  great  attention),  he  has  remarked  that  it  is 
quite  apparent  they  had  resolved  not  to  petition.  They  had  cer- 
tainly resolved  not  at  tTvat  season  to  petition,  and  that  seems  the 
ntmost  which  can  be  maintained  from  the  evidence.  But  supposing 
they  had  negatived  the  measure  altogether,  is  there  no  way  by  which 
the  people  may  actively  associate  for  the  purposes  of  a  reform  in 
Parliament,  but  to  consider  of  a  petition  to  the  House  of  Com- 
mons ?  Might  they  not  legally  assemble  to  consider  the  state  of 
their  liberties,  and  the  conduct  of  their  representatives  ?  Might 
they  not  legally  form  conventions  or  meetings  (for  the  name  is  just 
nothing),  to  adjust  a  plan  of  rational  union  for  a  wise  choice  of 
representatives  when  Parliament  should  be  dissolved?  May  not 
the  people  meet  to  consider  their  interests  preparatory  to,  and  in- 
dependently of,  a  petition  for  any  specific  object?    My  friend 
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seems  to  consider  the  House  of  Commons  as  a  substantive  and 
permanent  part  of  the  constitution ;  he  seems  to  for;2;et  that  the 
Parliament  dies  a  natural  death;  that  the  people  then  re-enter 
into  their  rights,  and  that  the  exercise  of  them  is  the  most  import- 
ant duty  that  can  belong  to  social  man.  How  are  such  duties  to 
be  exercised  with  effect,  on  momentous  occasions,  but  by  conceil 
and  communion  ?  May  not  the  people  assembled  in  their  elective 
districts  resolve  to  trust  no  longer  those  by  whom  they  have  been 
betrayed  ?  May  they  not  resolve  to  vote  for  no  man  who  contri- 
buted by  his  voice  to  this  calamitous  war,  which  has  thrown  sucii 
grievous  and  unnecessary  burdens  upon  them  ?  May  they  not  say, 
**  We  will  not  vote  for  those  who  denv  we  are  their  constituents, 
nor  for  those  who  question  our  clear  and  natural  right  to  be 
equally  represented  ? "  Since  it  is  illegal  to  carry  up  f>etition8, 
and  unwise  to  transact  any  public  business  attended  by  multitudes, 
because  it  tends  to  tumidt  and  disorder,  may  they  not,  for  that 
very  reason,  de[>ute,  as  they  have  done,  the  most  trusty  of  their 
societies  to  meet  with  one  another  to  consider,  without  the  specific 
object  of  petitions,  how  they  may  claim,  by  means  which  are  con- 
stitutional, their  imprescriptible  rights  ?  And  here  I  must  advert 
to  an  argument  employed  by  the  Attorney-General,  that  the  views 
of  the  societies  towards  universal  sufifnige,  carried  in  themselves 
(however  sought  to  be  effected)  an  implied  force  upon  Parliament; 
for  that,  sup|>osing  by  invading  it  with  the  vast  pressure,  not  of  the 
public  arm,  but  of  the  public  sentiment  of  the  nation,  the  influence 
of  which  upon  that  assembly  is  admitted  ought  to  be  weighty,  it 
could  have  prevailed  upon  the  Commons  to  carry  up  a  bill  to  the 
King  for  universal  representation  and  annual  Parliaments,  His 
Majesty  was  boimd  to  reject  it ;  and  could  not,  without  a  breach  of 
liis  coronation  oath,  consent  to  pass  it  into  an  act ; — I  cannot  con- 
ceive where  my  friend  met  with  this  law,  or  what  he  can  possibly 
mean  by  asserting  that  the  King  cannot  consistently  with  his  coro- 
nation oath  oonsent  to  any  law  that  can  be  stated  or  imagined, 
presented  to  him  as  the  act  of  the  two  Houses  of  Parliament: — 
lie  could  not  indeed  consent  to  a  bill  sent  up  to  him  framed  by  a 
convention  of  delegates  assuming  legislative  functions;  and  if  my 
friend  could  have  proved  that  the  societies,  sitting  as  a  parliament, 
had  sent  up  such  a  bill  to  His  Majesty,  I  should  liave  thought  tlie 
])ri8oner,  as  a  member  of  such  a  parliament,  was  at  least  in  a  dif- 
ferent situation  from  that  in  which  he  stands  at  present :  but  as  this 
is  not  one  of  the  chimeras  whose  existence  is  contended  for,  I  return 
back  to  ask  upon  what  authority  it  is  maintained  that  universal 
representations  and  annual  Parliaments  could  not  be  consented  to 
by  the  King,  in  conformity  to  the  wishes  of  the  other  branches  of 
the  Legislature.  On  the  contrary,  one  of  the  greatest  men  that  this 
country  ever  saw  considered  universal  representation  to  be  such  an 
inherent  part  of  the  constitution,  as  that  the  King  himself  might 
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grflnt  it  by  his  prerogative,  even  without  the  Lords  and  Commons ; 
and  I  have  never  heard  the  position  denied  upon  any  other  footing 
than  the  Union  with  Scotland.  But,  be  that  as  it  may,  it  is  enough 
for  my  purpose  that  the  maxim  that  the  King  might  grant  uni- 
yersal  representation,  as  a  right  before  inhei*ent  in  the  whole  people 
to  be  represented,  stands,  upon  the  authority  of  Mr.  Locke,  the  man, 
next  to  Sir  Isaac  Newton,  of  the  greatest  strength  of  understanding 
that  England,  perhaps,  ever  had ;  high,  too,  in  the  favour  of  King 
William,  and  enjoying  one  of  the  most  exalted  offices  in  the  State. 
Mr.  Locke  says,  book  2d,  ch.  13,  sect.  157,  158 — ^"Things  of  this 
world  are  in  so  constant  a  flux  that  nothing  remains  long  in  the 
same  state.  Thus  people,  riches,  trade,  power,  change  their  sta- 
tions, flourishing,  mighty  cities  come  to  ruin,  and  prove  in  time 
neglected,  desolate  corners,  whilst  other  imfrequented  places  grow 
into  populous  countries,  filled  with  wealth  and  inhabitants.  But 
things  not  always  changing  equally,  and  private  interest  often  keep* 
iug  up  customs  and  privileges  when  the  reasons  of  them  are  ceased, 
it  often  comes  to  pass  that  in  governments  where  part  of  the  legis- 
lative consists  of  representatives  chosen  by  the  people,  that  in  course 
of  time  this  representation  becomes  very  uneqtuil  and  dispropor- 
tionate to  the  reasons  it  was  at  first  established  upon.  To  what 
gross  absurdities  the  following  of  custom  when  reason  has  left  it 
may  lead,  we  may  be  satisfied  when  we  see  the  bare  name  of  a 
town,  of  which  there  remains  not  so  much  as  the  ruins,  where 
scarce  so  much  housing  as  a  sheepcote,  or  more  inhabitants  than  a 
sliepherd,  is  to  be  found,  sends  as  many  representatives  to  the  grand 
assembly  of  law-makers  as  a  whole  county,  numerous  in  people  and 
powerful  in  riches.  This  strangers  stand  amazed  at,  and  every  one 
must  confess  needs  a  remedy." 

" Saltuf  poptdi  suprema  lex  is  certainly  so  just  and  fundamental 
a  rnle,  that  he  who  sincerely  follows  it  cannot  dangerously  err.  If, 
therefore,  the  executive,  who  has  the  power  of  convoking  the  legis- 
lative, observing  rather  the  true  proportion  than  fashion  of  repre- 
ssntation,  regulates,  not  by  old  custom  but  true  reason,  the  number" 
of  members  in  all  places  that  have  a  right  to  be  distinctly  repre- 
sented, which  no  part  of  the  people,  however  incorporated,  can 
pretend  to,  but  in  proportion  to  the  assistance  which  it  affords  to 
the  public,  it  cannot  be  judged  to  have  set  up  a  new  legislative,  but 
to  have  restored  the  old  and  true  one,  and  to  have  rectified  the  dis- 
orders which  succession  of  time  had  insensibly  as  well  as  inevitably 
introduced  ;  for  it  being  the  interest  as  well  as  intention  of  the 
people  to  have  a  fair  and  equal  representative,  whoever  brings  it 
nearest  to  that  is  an  undoubted  friend  to,  and  establisher  of  the 
Government,  and  cannot  miss  the  consent  and  approbation  of  the 
community ;  prerogative  being  nothing  but  a  power  in  the  hands 
of  the  prince  to  provide  for  the  public  good  in  such  cases,  which 
depending  upon  unforeseen  and  uncertain  occurrences,  certain  and 
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unalterable  laws  could  not  safely  direct ;  whatsoever  shall  be  done 
manifestly  for  the  good  of  the  people,  and  the  establishing  of  the 
Government  upon  its  true  foundations  is,  and  always  will  be,  just 
prerogative.  Whatsoever  cannot  but  be  acknowledged  to  be  of 
advantage  to  the  society  and  people  in  general,  upon  just  and 
lasting  measures,  will  always  when  done  justify  itself;  and  when- 
ever the  {)eople  shall  choose  their  repres&atxdivea  tfpon  just  and  un- 
deniably equal  measures,  suitable  to  the  original  frame  of  the  Go- 
vernment, it  cannot  be  doubted  to  be  the  will  and  act  of  the  society, 
whoever  permitted  or  caused  them  so  to  do."  But  as  the  very  idea  of 
universal  suffrage  seems  now  to  be  considered  not  only  to  be  danger- 
ous to,  but  absolutely  destructive  of,  monarchy,  you  certainly  ought 
to  be  reminded  that  the  book  which  I  have  been  reading,  and  which 
my  friend  kindly  gives  me  a  note  to  remind  you  of,  was  written  by 
its  immortal  author  in  defence  of  King  William's  title  to  the  crown ; 
and  when  Dr.  Sacheverel  ventured  to  broach  those  doctrines  of 

t>ower  and  non-resistance  which,  under  the  same  establishments, 
lave  now  become  so  unaccountably  popular,  he  was  impeached  by 
the  people's  representatives  for  denying  their  rights,  which  had  been 
asserted  and  established  at  the  glorious  era  of  the  Bevolution. 

Gentlemen,  if  I  were  to  go  through  all  the  matter  which  I  have 
collected  upon  this  subject,  or  which  obtrudes  itself  upon  my  mind, 
from  common  reading  in  a  thousand  directions,  my  strength  would 
fail  long  before  my  duty  was  fulfilled ;  I  had  very  little  when  I 
came  into  court,  and  I  have  abundantly  less  already ;  I  must,  there- 
fore, manage  what  remains  to  the  best  advantage.  I  proceed, 
therefore,  to  take  a  view  of  such  parts  of  the  evidence  as  appear  to 
me  to  be  the  most  material  for  the  proper  understanding  of  the 
case.  I  have  had  no  opportunity  of  considering  it  but  in  the  inter- 
val which  the  indulgence  of  the  Court,  and  your  own,  has  afforded 
me,  and  that  has  been  but  for  a  very  few  hours  this  morning ;  but 
it  occurred  to  me  that  the  best  use  I  could  make  of  the  time  given 
to  me  was  (if  possible)  to  disembroil  this  chaos — to  throw  out  of 
view  everything  irrelevant,  which  only  tended  to  bring  chaos  back 
again — to  take  what  remained  in  order  of  time — to  select  certain 
stages  and  resting-places — to  review  the  effect  of  the  tmnsactions, 
as  brought  before  us,  and  then  to  see  how  the  written  evidence 
is  explained  by  the  testimony  of  the  witnesses  who  have  been 
examined. 

The  origin  of  the  Constitutional  Society  not  having  been  laid  in 
evidence  before  you,  the  first  thing  both  in  point  of  date,  and  m 
applying  to  show  the  objects  of  the  different  bodies,  is  the  original 
address  and  resolution  of  the  Cori-esponding  Society  on  its  first 
institution,  and  when  it  first  began  to  correspond  with  the  other, 
which  had  formerly  ranked  amongst  its  members  so  many  illus- 
trious persons ;  and  before  we  look  to  the  matter  of  this  institution, 
let  us  recollect  that  the  objects  of  it  were  given  without  reserve  to 
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the  public,  as  containiDg  the  principles  of  the  association;  and  I 
mny  liegia  with  demanding  whether  tlie  annals  of  this  country,  or 
indeed  the  universal  history  of  mankind,  afiford  an  instance  of  a 
plot  and  conspiracy  voluntarily  given  up  in  its  very  infancy  to 
Government  and  the  whole  public,  and  of  which,  to  avoid  the  very 
tbiog  that  has  happened,  the  arraignment  of  conduct  at  a  future 
period,  and  the  imputation  of  secrecy  where  no  secret  was  intended, 
a  regular  notice  by  letter  was  left  with  the  Secretary  of  State,  and 
a  receipt  taken  at  the  public  office  as  a  proof  of  the  publicity  of 
their  proceeding,  and  the  sense  they  entertained  of  their  innocence. 
For  the  views  and  objects  of  the  Society  we  must  look  to  the  insti- 
tution itself,  which  you  are,  indeed,  desired  to  look  at  by  the  Crown  ; 
for  their  intentions  are  not  considered  as  deceptions  in  this  instance, 
but  as  plainly  revealed  by  the  very  writing  itself. 

Gentlemen,  there  was  a  sort  of  silence  in  the  Court — I  do  not 
say  an  affected  one,  for  I  mean  no  possible  offence  to  any  one,  but 
there  seemed  to  be  an  effect  expected  from  beginning,  not  with  the 
address  itself,  but  with  the  very  bold  motto  to  it,  though  in  verse : 

**  Unbleflt  by  virtne,  Government  a  league 
Becomes,  a  circling  junto  of  the  great 
To  rob  by  law  ;  Religion  mild,  a  yoke 
To  tame  the  stooping  soul,  a  trick  of  state 
To  mask  their  rapine,  and  to  share  the  prey. 
Without  it,  what  are  senates  but  a  face 
Of  consultation  deep  and  reason  free. 
While  the  determined  voice  and  heart  are  sold  f 
What,  boasted  freedom,  but  a  sounding  name  f 
And  what  election,  but  a  market  vile 
Of  slaves  self- bartered  \  ** 

I  almost  fancy  I  heard  them  say  to  me :  What  think  you  of  that 
to  set  out  with  ?  Show  me  the  parallel  of  that.  Gentlemen,  I  am 
sorrj,  for  the  credit  of  the  age  we  Jive  in,  to  answer  that  it  is  diffi- 
cult to  find  the  parallel ;  because  the  age  affords  no  such  poet  as 
he  who  wrote  it : — these  are  the  words  of  Thomson ; — and  it  is  under 
the  banners  of  his  proverbial  benevolence  that  these  men  are  supposed 
to  be  engaging  in  plans  of  anarchy  and  murder;  under  the  banners 
of  that  great  and  good  man,  whose  figure  you  may  still  see  in  the 
venerable  shades  of  Hagley,  placed  there  by  the  virtuous,  accom- 
plished, and  public-spirited  Lyttelton  :  the  very  poem,  too,  written 
uader  the  auspices  of  His  Majesty's  royal  father,  when  heir-ap- 
parent  to  the  crown  of  Great  Britain,  nay,  within  the  very  walls  of 
Carlton  House,  which  afforded  an  asylum  to  matchless  worth  and 
frenius  in  the  person  of  this  great  poet :  it  was  under  the  roof  of  a 
Prince  op  Walks  that  the  poem  of  "  Liberty  "  was  written ; — and 
what  better  return  could  be  given  to  a  prince  for  his  protection 
than  to  blazon  in  immortal  numbers  the  only  sure  title  to  the  crown 
he  was  to  wear — the  freedom  of  the  people  of  Great  Britain  ? 
Aud  it  is  to  be  assumed,  forsooth,  in  the  year  1794,  that  the  uufor* 
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tunate  prisoner  bePore  you  was  plotting  treason  and  rebellion, 
1>ecau8e,  with  a  taste  and  feeling  beyond  his  humble  station,  liis 
first  proceeding  was  ushered  into  view  under  the  hallowed  sanctioa 
of  this  admirable  person,  the  friend  and  the  defender  of  the  British 
constitution  ;  whose  countrymen  are  preparing  at  this  moment 
(may  my  name  descend  amongst  them  to  the  latest  posterity !)  to 
do  honour  to  his  immorUil  memory.  Pardon  me,  gentlemen,  for 
ill  is  desultory  digression — I  must  express  myself  as  the  current  of 
my  mind  will  carry  me. 

If  we  look  at  the  whole  of  the  institution  itself,  it  exactly  corre- 
F{>onds  with  the  plan  of  the  Duke  of  Richmond,  as  expressed  in  the 
letters  to  Colonel  Sharman,  and  to  the  High  Sheriff  of  Sussex  ;  tins 
plan  they  propose  to  follow,  in  a  public  address  to  the  nation,  and 
all  their  resolutions  are  framed  for  its  accomplishment;  and  I 
desire  to  know  in  what  they  have  departed  from  either,  and  wlint 
they  have  done  which  has  not  been  done  before,  without  blame  or 
censure,  in  the  pursuance  of  the  same  object.  I  am  not  speaking 
of  the  libels  they  may  have  written,  which  the  law  is  open  to 
punish,  but  what  part  of  their  conduct  has,  as  applicable  to  the 
subject  in  question,  been  unprecedented.  I  have,  at  this  moment, 
in  my  eye,  an  honourable  friend  of  mine,  and  a  distinguished 
luember  of  the  House  of  Commons,  who,  in  my  own  remembrance, 
1  believe  in  1 780,  sat  publicly  at  Guildhall,  with  many  others, 
some  of  them  magistrates  of  the  city,  as  a  convention  of  delegates, 
for  the  same  objects ;  and,  what  is  still  more  in  point,  just  before 
the  convention  hegan  to  meet  at  Edinburgh,  whose  proceedings 
have  been  so  much  relied  on,  there  was  a  convention  regularly  as- 
sembled, attended  by  the  delegates  from  all  the  counties  of 
Scotland,  for  the  express  and  avowed  purpose  of  altering  the 
constitution  of  Parliament ;  not  by  rebellion,  but  by  the  same 
means  employed  by  the  prisoner.  The  Lord  Chief  Baron  of  Scot- 
land sat  in  the  chair,  and  was  assisted  by  some  of  the  first  men  in 
that  country,  and,  amongst  others,  by  an  honoumble  person  to 
whom  I  am  nearly  allied,  who  is  at  the  very  head  of  the  Bar  in 
Scotland,  and  most  avowedly  attached  to  the  law  and  the  constitu- 
tion.* These  gentlemen,  whose  good  intentions  never  fell  into 
suspicion,  hnd  presented  a  petition  for  the  alteration  of  election 
laws,  which  the  House  of  Commons  had  rejected,  and  on  the  spur 
of  that  very  rejection  they  met  in  a  convention  at  Edinburgh  in 
1793;  and  the  style  of  their  first  meeting  was,  "  A  convention  of 
delegates,  chosen  from  the  counties  of  Scotland,  ybr  altering  and 
amending  the  latos  concerning  dectiona  " — ^not  for  considering  how 
they  might  be  best  amended^-not  for  petitioning  Parliament  to 
amend  them  ;  but  for  altering  and  amending  the  election  laws. 
These  meetings  were  regularly  published,  and  I  will  prove,  that 

*  The  Hon.  Henrj  Erskine,  Mr.  Erskine's  brother,  then  Dean  of  the  Faculij  of 
Advocates,  at  Edinburgh, 


SPEECH  FOR  THOMAS  HARDY.  395 

Iheir  first  resolution^  as  I  liave  read  it  to  yoii»  was  brought  up  to 
London,  and  delivered  to  the  editor  of  the  Morning  Chronicle  by 
Sir  Thomas  Dundas,  lately  created  a  peer  of  Great  Britain,  and 
paid  for  by  him  as  a  public  advertisement  Now,  suppose  any 
men  had  imputed  treason  or  sedition  to  these  honourable  persons, 
what  would  have  been  the  consequence  ?  They  would  have  been 
ooDsidered  as  infamous  libellers  and  tradiicers,  and  deservedly 
hooted  out  of  civilised  life.  Why  then  are  different  constructions  to 
be  put  upon  similar  transactions  ?  Why  is  everything  to  be  lield 
wfBAhmdfde  when  the  example  is  set,  and  maid  fide  when  it  is 
followed?  Why  have  I  not  as  good  a  claim  to  take  credit  for 
honest  purpose  in  the  {)00r  man  I  am  defending,  against  whom  not 
a  contumelious  expression  has  been  proved,  as  when  we  find  the 
same  expressions  in  the  mouths  of  the  Duke  of  Richmond  or  Mr. 
Burke  ?  I  ask  nothing  more  from  this  observation,  than  that  a 
sober  judgment  may  be  pronounced  from  the  quality  of  the  acts 
which  can  be  fairly  established:  each  individual  standing  respon- 
sible only  for  his  own  conduct,  instead  of  having  our  imaginations 
tainted  with  cant  phrases,  and  a  farrago  of  writings  and  speeches, 
for  which  the  prisoner  is  not  responsible,  and  for  which  the  authors, 
if  they  be  criminal,  are  liable  to  be  brought  to  justice. 

But  it  will  be  said,  gentlemen,  that  all  the  constitutional 
privileges  of  the  people  are  conceded  ;  that  their  existence  was 
never  denied  or  invaded ;  and  that  their  right  to  petition  and  to 
meet  for  the  expression  of  their  complaints,  founded  or  unfounded, 
\va8  never  called  in  question ;  these,  it  will  be  said,  are  the  rights 
of  subjects ;  but  that  the  rights  of  man  are  what  alarms  them  : 
every  man  is  considered  as  a  traitor  who  talks  about  the  rights  of 
man ;  but  this  bugbear  stands  upon  the  same  perveraion  with  its 
fellows. 

The  rights  of  man  are  the  foundation  of  all  government,  and  to 
%€ure  them  is  the  only  reason  of  men's  submitting  to  be  governed  ; 
it  shall  not  be  fastened  upon  the  unfortunate  prisoner  at  the  bar, 
nor  npon  any  other  man,  that  because  these  natural  rights  were 
asserted  in  France,  by  the  destruction  of  a  Government  which 
oppressed  and  subverted  them,  a  process  happily  effected  here  by 
rIow  and  imperceptible  improvements,  that  therefore  they  can  only 
be  80  asserted  in  England,  where  the  Government,  through  a  grada- 
tion of  improvement,  is  well  calculated  to  protect  them.  We  are, 
fortunately,  not  driven  in  this  country  to  the  terrible  alternatives 
which  were  the  unhappy  lot  of  France,  because  we  have  had  a 
happier  destiny  in  the  forms  of  a  free  constitution  :  this  indeed  is 
tlie  express  language  of  many  of  the  papers  before  you,  that  have 
been  complained  of;  particularly  in  one  alluded  to  by  the 
Attorney-General,  as  having  been  written  by  a  gentleman  with 
whom  I  am  particularly  acquainted ;  and  though  in  that  spirited 
composition  there  are,  i)erhaps,  some  expressions  proceeding  from 


396  SPEECH  FOR  THOMAS  HARDY. 

warmth  which  he  may  not  desire  me  critically  to  justify,  yet  I  will 
venture  to  affirm,  from  my  own  personal  knowledge,  that  there  is 
not  a  man  in  court  more  honestly  public*spirited  and  zealously 
devoted  to  the  constitution  of  King,  Lords,  and  Commons,  than  tbe 
honourable  gentleman  I  allude  to  (Felix  Vaughan,  Esq.,  barrister- 
at-law).  It  is  the  phrase,  therefore,  and  not  the  sentiment  expressed 
by  it,  that  can  alone  give  justifiable  offence ; — it  is,  it  seems,  a  new 
phrase  commencing  in  revolutions,  and  never  used  before  in  dis- 
cussing the  rights  of  British  subjects,  and  therefore  can  only  be 
applied  in  the  sense  of  those  who  framed  it ;  but  this  is  so  far  from 
being  the  truth,  that  the  very  phrase  sticks  in  my  memory,  from  tbe 
memorable  application  of  it  to  the  rights  of  subjects,  under  this  and 
every  other  establishment,  by  a  gentleman  whom  you  will  not  sus- 
{)ect  of  using  it  in  any  other  sense.  The  rights  of  man  were 
considered  by  Mr.  Burke,  at  the  time  that  the  great  uproar  was 
made  upon  a  supposed  invasion  of  the  East  India  Company's 
charter,  to  be  the  foundation  of,  and  paramount  to  all  the  laws 
and  ordinances  of  a  State  :  the  Ministry,  you  may  remember,  were 
turned  out  for  Mr.  Fox's  India  Bill,  which  their  opponents  termed 
an  attack  upon  the  chartered  rights  of  man,  or  in  other  words,  upon 
the  abuses  supported  by  a  monopoly  in  trade.  Hear  the  sentimeDts 
of  Mr.  Burke,  when  the  natural  and  chartered  rights  of  men  are 
brought  into  contest.  Mr.  Burke,  in  his  speech  in  the  Honse  of 
Commons,  expressed  himself  thus :  "  The  fii*st  objection  is,  that  tbe 
bill  is  an  attack  on  the  chartered  rights  of  men.  As  to  tbis 
objection,  I  must  observe  that  the  phrase  iof  '  the  chartered  rigbls 
ofmeUy  is  full  of  affectation  ;  and  very  unusual  in  the  discussion  of 
privileges  conferred  by  charters  of  the  present  description.  But 
it  is  not  difficult  to  discover  what  end  that  ambiguous  mode  of 
expression,  so  often  reiterated,  is  meant  to  answer. 

''  The  rights  of  rnen,  that  is  to  say,  the  natural  rights  of  man- 
kind, are  indeed  sacred  things;  and  if  any  public  measure  is 
proved  mischievously  to  affect  them,  the  objection  ought  to  be  fatal 
to  that  measure,  even  if  no  charter  at  all  could  be  set  up  agaiast 
it.  And  if  these  natural  rights  are  further  affirmed  and  declared 
by  express  covenants,  clearly  defined  and  secured  against  chicane, 
power,  and  authority,  by  written  instruments  and  positive  engage- 
ments, they  are  in  a  still  better  condition  ;  they  then  partake  not 
only  of  the  sanctity  of  the  object  so  secured,  but  of  that  solemn 
public  faith  itself,  which  secures  an  object  of  such  importance 
Indeed,  this  formal  recognition,  by  the  sovereign  power,  of  an 
original  right  in  the  subject,  can  never  be  subverted,  but  by  rooting 
up  the  holding  radical  principles  of  government,  and  even  of  society 
itself." 

The  Duke  of  Bichmond  also,  in  his  public  letter  to  the  High 
Sheriff  of  Sussex,  rests  the  rights  of  the  people  of  England  upon 
the  same  horrible  and  damnable  principle  of  the  rights  of  man. 
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Let  genllemeo,  therefore,  take  care  they  do  not  pnll  down  the  very 
authority  which  .they  come  liere  to  support ;  let  them  remember, 
that  His  Majesty's  family  was  called  to  the  throne  upon  the  very 
principle  that  the  ancient  kings  of  this  country  had  violated  these 
sacred  trusts ;  let  them  recollect  too  in  what  the  violation  was 
charged  to  exist ;  it  was  charged  by  the  Bill  of  Bights  to  exist  in 
cruel  and  infamous  trials ;  in  the  packing  of  juries ;  and  in  dis- 
arming the  people,  whose  arms  are  their  nualienable  refuge  against 
oppression.     But  did  the  people  of  England  assemble  to  make  this 
declaration  ?    No ! — ^because  it  was  unnecessary.    The  sense  of  the 
people,  against  a  corrupt  and  scandalous  Government,  dissolved  it, 
by  almost  the  ordinary  forms  by  which  the  old  Government  itself 
was  administered.    King  William  sent  his  writs  to  those  who  had 
Rat  in  the  former  Parliament :  but  will  any  man,  therefore,  tell  me 
that  that  Parliament  reorganised  the  Government  without  the  will 
of  the  people  ?  and  that  it  was  not  their  consent  which  entailed  on 
King  William  a  particular  inheritance,  to  be  enjoyed  under  the 
dominion  of  the  law  ?     Gentlemen,  it  was  the  denial  of  these  prin- 
ciples, asserted  at  the  Bevolution  in  England,  that  brought  forward 
the  author  of  "  The  Bights  of  Man,"  and  stirred  up  this  controversy 
which  has  given  such  alarm  to  Government :   but  for  this  the 
literary  labours  of  Mr.  Paine  had  closed.    He  asserts  it  himself  in 
his  book,  and  everybody  knows  it.    It  was  not  the  French  Bevolu- 
tion, hut  Mr.  Burke's  reflections  upon  it,  followed  up  by  another 
work  on  the  same  subject^  as  it  regarded  things  in  England,  which 
brought  forward  Mr.  Paine,  and  which  rendered  his  works  so  much 
the  object  of  attention  in  this  country.    Mr.  Burke  denied  positively 
the  very  foundation  upon  which  the  Bevolution  of  1688  must  stand 
for  its  support,  viz.,  the  right  of  the  people  to  change  their  Govern- 
ment ;  and  he  asserted,  in  the  teeth  of  His  Majesty's  title  to  the 
crown,  that  no  such  right  in  the  people  existed ;  this  is  the  true 
history  of  the  second  part  of  "  The  Bights  of  Man.''    The  first  part 
had  little  more  aspect  to  this  country  than  to  Japan ;  it  asserted 
the  right  of  the  people  of  France  to  act  as  they  had  acted,  but  there 
was  little  which  pointed  to  it  as  an  example  for  England.    There 
had  been  a  despotic  authority  in  France  which  the  people  had 
thrown  down,  and  Mr.  Burke  seemed  to  question  their  right  to  do 
so :  Mr.  Paine  maintained  the  contrary  in  his  answer ;  and  having 
imbibed  the  principles  of   republican   government,  during  the 
American  Bevolution,  he  mixed  with  the  controversy  many  coarse 
and  harsh  remarks  upon  monarchy  as  established,  even  in  England, 
or  in  any  possible  form.    But  this  was  collateral  to  the  great 
object  of  his  work,  which  was  to  maintain  the  right  of  the  people 
to  choose  their  Government ;  this  was  the  right  which  was  ques- 
tioned, and  the  assertion  of  it  was  most  interesting  to  many  who 
were  most  strenuously  attached  to  the  English  Government.    For 
men  may  assert  the  right  of  every  people  to  choose  their  Govern- 
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ment  witlK)iit  seeking  to  destroy  tlieir  own.  This  ncconntB  for 
muny  expressions  imputed  to  the  unfortunate  prisoners,  which  I 
have  often  uttered  myself,  and  shall  continue  to  utter  every  day  of 
ray  life,  and  call  upon  the  spies  of  Grovernment  to  record  them. 
/  will  Hay  anywhere,  without  fear,  nay,  I  will  say  here,  where  I 
stand,  that  an  attempt  to  interfere,  by  despotic  combination  and 
^  violence,  with  any  Government  which  a  people  choose  to  give  to 
themselves,  whether  it  be  gdod  or  evil,  is  an  oppression  and  subver- 
sion oftlie  natural  and  unalienaMe  rights  of  man ;  and  though  the 
Government  of  this  country  should  countenance  such  a  system,  it 
tvotdd  not  only  be  still  legal  for  me  to  eaypress  my  detestation  of  it, 
as  I  here  deliberately  express  it,  but  it  would  become  my  interest 
and  my  duty.  For,  if  combinations  of  despotism  can  a^ccomplish 
such  a  purpose,  who  shall  teU  me,  what  other  nation  shall  not  be 
the  prey  of  their  ambition  ?  UiK)n  the  veiy  principle  of  denying 
to  a  people  the  right  of  governing  themselves,  how  are  we  to  resist 
the  French,  should  they  attempt  by  violence  to  fasten  their  govern- 
ment upon  us  ?  Or  what  inducement  would  there  be  for  resistance 
to  preserve  laws,  which  are  not,  it  seems,  our  own,  but  which  are 
unalterably  imposed  upon  us?  The  very  argunient  strikes,  as 
with  a  palsy,  the  arm  and  vigour  of  the  nation.  I  hold  dear  the 
privileges  I  am  contending  for,  not  as  privileges  hostile  to  the  con> 
stitution,  but  as  necessary  for  its  preservation ;  and  if  the  French 
were  to  intrude  by  force  upon  the  Government  of  our  own  free 
choice,  I  should  leave  these  papers,  and  return  to  a  profession  that, 
perhaps,  I  better  understand. 

The  next  evidence  relied  on,  after  the  institution  of  the  Cor- 
responding Society,  is  a  letter  written  to  them  from  Norwich,  dated 
the  nth  of  November  1792,  with  the  answer,  dated  the  26th 
of  the  same  month  : — it  is  asserted,  that  this  correspondence  shows, 
the^  aimed  at  nothing  less  than  the  total  destruction  of  the 
monarchy,  and  that  they,  therefore,  veil  their  intention  under 
covert  and  ambiguous  language.  I  think,  on  the  other  hand,  and 
I  shall  continue  to  think  so  as  long  as  I  am  capable  of  thought, 
that  it  was  impossible  for  words  to  convey  more  clearly  the  explicit 
avowal  of  their  original  plan  for  a  constitutional  reform  in  the 
House  of  Commons.  This  letter  from  Norwich,  after  congratulat- 
ing the  Corresponding  Society  on  its  institution,  asks  several 
questions  arising  out  of  the  proceedings  of  other  societies  in  different 
parts  of  the  kingdom,  which  they  profess  not  thoroughly  to  under- 
stand. 

The  Sheffield  people  (they  observe)  seemed  at  firet  determined 
to  support  the  Duke  of  Richmond's  plan  only,  but  that  they  had 
afterwards  observed  a  disposition  in  them  to  a  more  moderate  plan 
of  reform  proposed  by  the  Friends  of  the  People  in  London ;  whilst 
the  Manchester  people,  by  addressing  Mr.  Paine  (whom  the  Norwich 
people  had  not  addressed),  seemed  to  be  intent  on  republican  princi- 
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pies  only.  They  therefore  put  a  question,  not  at  all  of  distrust,  or 
saspicioD,  but  lirndfide,  if  ever  there  was  good  faith  between  men, 
whether  the  Corresi)ondinpr  Society  meant  to  be  satisfied  with  the 
plan  of  the  Duke  of  Bichmond  ?  or,  whether  it  was  their  private 
design  to  rip  up  monarchy  by  tlie  roots,  and  place  democracy  in  its 
stead?  Now  hear  the  answer,  from  whence  it  is  inferred  that  this 
last  is  their  intention:  they  begin  their  answer  with  recapitulating 
tlie  demand  of  their  corre8{)Oiident,  as  regularly  as  a  tradesman 
who  has  had  an  order  for  goods  recapitulates  the  order,  that  there 
may  be  no  ambiguity  in  the  reference  or  application  of  the  reply, 
and  then  tliey  say,  as  to  the  objects  they  Iiave  in  view  they  refer 
them  to  their  addresses.  '*  Tou  will  thereby  see  that  they  mean  to 
disseminate  political  knowledge,  and  thereby  engage  the  judicious 
part  of  the  nation  to  demand  the  beoovery  of  their  lost  rights  in 
ANNUAL  Parliaments ;  the  members  of  these  Parliaments  owing 
their  election  to  unbought  suffrages."  They  then  desire  them  to  be 
careful  to  avoid  all  dispute,  and  say  to  them,  Put  monarchy, 
democracy,  and  even  religion,  quite  aside ;  and  ''  Let  your  en- 
deavours go  to  increase  the  numbers  of  those  who  desire  a  full  and 
equal  representation  of  the  people,  and  leave  to  a  Parliament,  so 
chosen,  to  reform  all  existing  abuses ;  and  if  they  don't  answer,  at 
the  year's  end,  you  may  choose  others  in  their  stead."  The  Attor- 
uey-6eneral  says  this  is  lamely  expressed ; — I,  on  the  other  hand, 
Kay  that  it  is  not  only  not  lamely  expressed,  but  anxiously  worded 
to  put  an  end  to  dangerous  speculations.  Leave  all  theories  undis- 
cussed ;  do  not  perplex  yourselves  with  abstract  questions  of  govern- 
ment; endeavour  practically  to  get  honest  representatives, — and 
if  they  deceive  you — then,  what  ? — bring  on  a  revolution  ?  No  ! 
Choose  others  in  their  stead.  They  refer  also  to  their  addiesn, 
which  lay  before  their  correspondent,  which  address  expresses  itself 
thus :  "  Laying  aside  all  claim  to  originality,  we  claim  no  other 
merit  than  that  of  reconsidering  and  verifying  what  has  already 
1)660  nrged  in  our  common  cause  by  the  Duke  of  Bichmond  and 
Mr.  Pitt,  and  their  then  honest  party." 

When  the  language  of  the  letter,  which  is  branded  as  ambiguous, 
thus  stares  them  in  the  face  as  an  undeniable  answer  to  the  charge, 
they  then  have  recourse  to  the  old  refuge  of  malajidea;  all  this 
they  say  is  but  a  cover  for  hidden  treason.  But  I  ask  you,  gentle- 
men, in  the  name  of  Gt)d,  and  as  fair  and  honest  men,  what  reason 
Qpon  earth  there  is  to  suppose  that  the  writers  of  this  letter  did 
not  mean  what  they  expressed  ?  Are  you  to  presume  in  a  court 
of  justice,  and  upon  a  trial  for  life,  that  men  write  with  duplicity 
in  their  most  confidential  correspondence,  even  to  those  with  whom 
they  are  confederated  ?  Let  it  be  recollected  also,  that  if  this  cor- 
respondence was  calculated  for  deception,  the  deception  must  have 
heen  understood  and  agreed  upon  by  all  parties  concerned;  for  other- 
wise you  liave  a  conspiracy  amongst  persons  who  are  at  cross  purposes 
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with  one  another:  consequently  the  conspiracy,  if  this  be  a  branch 
of  it,  is  a  conspiracy  of  thousands  and  ten  thousands,  from  one  end 
of  the  kingdom  to  the  other,  who  are  all  guilty,  if  any  of  the 
prisoners  are  guilty : — ^upwards  of  forty  thousand  persons,  upon  the 
lowest  calculation,  must  alike  be  liable  to  the  pains  and  penalties 
of  the  law,  and  hold  their  lives  as  tenants  at  will  of  the  Ministers 
of  the  Crown.  In  whatever  aspect,  therefore,  this  prosecution  is 
regarded,  new  difficulties  and  new  uncertainties  and  terrors  sur- 
round it. 

The  next  thing  in  order  which  we  have  to  look  at,  is  the  conven- 
tion at  Edinburgh.  It  appears  that  a  letter  had  been  written  by 
Mr.  Skirving,  who  was  connected  with  reformers  in  Scotland  pro- 
ceeding avowedly  upon  the  Duke  of  Richmond's  plan,  proposing 
that  there  should  be  a  convention  from  the  societies  assembled  at 
Edinburgh.  Now  you  will  recollect,  in  the  opening,  that  the 
Attorney-Gleneral  considered  all  the  great  original  sin  of  this  con- 
spiracy and  treason  to  have  originated  with  the  societies  in  London 
— that  the  country  societies  were  only  tools  in  their  hands,  and  that 
the  Edinburgh  convention  was  the  commencement  of  their  projects ; 
and  yet  it  plainly  appears  that  this  convention  originated  from 
neither  of  tne  London  societies,  but  had  its  beginning  at  Edin- 
burgh, where,  just  before,  a  convention  had  been  sitting  for  the 
reform  in  Parliament,  attended  by  the  principal  persons  in  Scotland; 
and  surely,  without  adverting  to  the  nationality  so  peculiar  to  the 
people  of  that  country,  it  is  not  at  all  suspicious,  that  since  they 
were  to  hold  a  meeting  for  similar  objects,  they  should  make  use 
of  the  same  style  for  their  association ;  and  that  their  deputies 
should  be  called  delegates,  when  delegates  had  attended  the  other 
convention  from  all  the  counties,  and  whom  they  were  every  day 
looking  at  in  their  streets,  in  the  course  of  the  very  same  year  that 
Skirving  wrote  his  letter  on  the  subject  The  views  of  the  Corre- 
Hponding  Society,  as  they  regarded  this  convention,  and  consequently 
the  views  of  the  prisoner,  must  be  collected  from  the  written  in- 
structions to  the  delegates,  unless  they  can  be  falsified  by  matter 
which  is  collateral.  If  I  constitute  an  agent,  I  am  bound  by  what 
he  does,  but  always  with  this  limitation,  for  what  he  does  wiikin 
the  scope  ofhia  agency.  If  I  constitute  an  agent  to  buy  horses  for 
me,  and  he  commits  high  treason,  it  will  not,  I  hope,  be  argued 
that  I  am  to  be  hanged.  If  I  constitute  an  agent  for  any  business 
that  can  be  stated,  and  he  goes  beyond  his  instructions,  he  must 
answer  for  himself  beyond  their  limits  ;  for  beyond  them  he  is  not 
my  representative.  The  aots  done,  therefore,  at  the  Scotch  conven- 
tion, whatever  may  be  their  quality,  are  evidence  to  show,  that  in 
point  of  fact,  a  certain  number  of  people  got  together,  and  did  any- 
thing you  choose  to  call  illegal ;  but  as  far  as  it  concerns  me,  if  I 
am  not  present,  you  are  limited  by  my  instructions,  and  have  not 
advanced  a  single  step  upon  your  journey  to  convict  me :  the  instruc- 
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lions  to  Skirving  have  been  read,  and  speak  for  themselves;  they 
are  strictly  legal,  and  pursue  tlie  avowed  object  of  the  society ;  and 
it  will  be  for  the  Solicitor-Genernl  to  point  out,  in  his  reply,  any 
connter  or  secret  instructions,  or  any  collateral  conduct,  contra- 
dictory of  the  good  faith  with  which  they  were  written.  The  in- 
Mtructions  are  in  these  words — "The  delegates  are  instructed,  on 
the  part  of  this  Society,  to  assist  in  bringing  forward  and  support- 
ing any  consiiiuiioryal  measure  for  procuring  a  real  representation 
of  the  Commons  of  Great  Britain."  What  do  you  say,  gentlemen, 
to  this  language? — how  are  men  to  express  themselves  who 
desire  a  constitutional  reform  ?  The  object  and  the'mode  of  effect- 
ing it  were  equally  legal.  This  is  most  obvious  from  the  conduct 
of  the  Parliament  of  Ireland,  acting  under  directions  from  England ; 
they  passed  the  Convention  Bill,  and  made  it  only  a  misdemeanour, 
knowing  that,  by  the  law  as  it  stood,  it  was  no  misdemeanour  at  all. 
Whether  this  statement  may  meet  with  the  approbation  of  others, 
I  care  not ;  I  know  the  fact  to  be  so,  and  I  maintain  that  you  can- 
not prove  upon  the  convention  which  met  at  Edinburgh,  and 
which  is  charged  to-day  with  high'  treason,  one  thousandth  imrt  of 
what,  at  last,  worked  up  government  in  Ireland,  to  the  pitch  of 
voting  it  a  misdemeanour. 

Gentlemen,  I  am  not  vindicating  anything  that  can  promote  dis* 
order  in  the  country,  but  I  am  maintaining  tlmt  the  worst  possible 
disorder  that  can  fall  upon  a  eountry  is,  when  subjects  are  deprived 
of  the  sanction  of  clear  and  unambiguous  laws.  If  wrong  is  com- 
mitted, let  punishment  follow  according  to  the  measure  of  that 
wrong :  if  men  are  turbulent,  let  them  be  visited  by  the  laws 
ficcording  to  the  measure  of  their  turbulency :  if  they  write  libels 
upon  Government,  let  them  be  punished  according  to  the  quality 
of  those  libels;  but  you  must  not,  and  will  not,  because  the 
stability  of  the  monarchy  is  an  important  concern  to  the  nation, 
confound  the  nature  and  distinctions  of  crimes,  and  pronounce  that 
the  life  of  the  sovereign  has  been  invaded,  because  the  privileges 
of  the  people  have  been,  perhaps,  irregularly  and  hotly  asserted. 
You  will  not,  to  give  security  to  Government,  repeal  the  most 
sacred  laws  instituted  for  our  protection,  and  which  are,  indeed,  the 
only  consideration  for  our  submitting  at  all  to  Government.  If  the 
plain  letter  of  the  statute  of  Edward  the  Third  applies  to  the  con- 
dnct  of  the  prisoners,  let  it,  in  God's  name,  be  applied ;  but  let 
neither  their  conduct,  nor  the  law  that  is  to  judge  it,  be  toi*tured 
by  construction ;  nor  suffer  the  transaction,  from  whence  yon  are 
to  form  a  dispassionate  conclusion  of  intention,  to  be  magnified  by 
scandalous  epithets,  nor  overwhelmed  in  an  undistinguishable 
mass  of  matter,  in  which  you  may  be  lost  and  bewildered,  having 
missed  the  only  parts  which  could  have  furnished  a  clue  to  a  just 
or  rational  judgment. 

Gentlemen,  this  religious  regard  for  the  liberty  of  the  subject 
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against  constrnctiFe  treanon,  is  weH  illastrated  by  Dr.  Johnson,  the 
great  author  of  our  English  Dictionary,  a  man  renoarkable  for  his 
loYe  of  order,  and  for  high  principles  of  gOTemment,  but  who  had 
the  wisdom  to  know  tiiat  the  great  end  of  government,  in  all  its 
forms,  is  the  security  of  liberty  and  life  under  the  law.  This  man, 
of  masculine  mind,  though  disgusted  at  the  disorder  which  Lord 
George  Gordon  created,  felt  a  triumph  in  his  acquittal,  and  ex- 
claimed, as  we  learn  from  Mr.  Boswell,  "  I  hate  Lord  G.  Gordon, 
but  I  am  glad  he  was  not  convicted  of  this  constructive  treason  ; 
for,  though  I  hate  him,  I  love  my  country  and  myself."  This 
extraordinary  man,  no  doubt,  remembered,  with  Lord  Hale,  that, 
when  the  law  is  broken  down,  injustice  knows  no  bounds,  but  runs 
as  far  as  the  wit  and  invention  of  accusers,  or  the  detestation  of 
{lersons  accused,  will  carry  it  You  will  pardon  this  almost  i)er- 
l)etual  recurrence  to  these  considerations:  but  the  present  is  a 
season  when  I  have  a  right  to  call  upon  you  by  eveiylhing  sacred 
in  humanity  and  justice — by  every  principle  which  ought  to  influ- 
ence the  heart  of  man — ^to  consider  the  situation  in  which  I  stand 
before  you.  I  stand  here  for  a  poor,  unknown,  unprotected  iudi- 
vidual,  charged  with  a  design  to  subvert  the  Government  of  the 
country,  and  the  dearest  rights  of  its  inhabitants ;  a  charge  which 
has  collected  against  him  a  force  sufficient  to  crush  to  pieces  any 
private  man.  The  whole  weight  of  the  Crown  presses  upon  him ; 
Parliament  has  been  sitting  upon  ex  farU  evidence  for  months 
together ;  and  rank  and  property  is  associated,  from  one  end  of  the 
kingdom  to  the  other,  to  avei-t  the  supposed  consequences  of  the 
treason.  I  am  making  no  complaint  of  this ;  but  surely  it  is  an 
awful  summons  to  impartial  attention ;  surely  it  excuses  me  for 
so  often  ciilling  upon  your  integrity  and  firmness  to  do  equal  justice 
between  the  Crown,  so  supported,  and  an  unhappy  prisoner,  so  un- 
protected. 

Gentlemen,  I  declare  that  I  am  utterly  astonished,  on  looking  at 
the  clock,  to  find  how  long  I  have  been  speaking,  and  that,  agitated 
and  distressed  as  I  am,  I  have  yet  strength  enough  remaining  for 
the  remainder  of  my  duty.  At  every  peril  of  my  health  it  shall  be 
exerted :  for  although,  if  this  cause  should  miscarry,  I  know  I  shall 
have  justice  done  me  for  the  honesty  of  my  intentions;  yet  what  is 
that  to  the  public  and  posterity  ?  What  is  it  to  them,  when,  if 
upon  this  evidence  there  can  stand  a  conviction  for  high  treason,  it 
is  plain  that  no  man  can  be  said  to  have  a  life  which  is  his  own  ? 
For  how  can  he  possibly  know  by  what  engines  it  may  be  snared, 
or  from  what  unknown  sources  it  may  be  attacked  and  overpowered  ? 
Such  a  monstrous  precedent  would  be  as  ruinous  to  the  King  as  to 
his  subjects.  We  are  in  a  crisis  of  our  affairs,  which,  putting 
justice  out  of  the  question,  calls  in  sound  policy  for  the  gi-eatest 
prudence  and  moderation.  At  a  time  when  other  nations  are  dis- 
posed to  subvert  Qidr  establishmentei,  let  it  be  our  wisdom  to  make 
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the  subject  feel  the  practical  benefits  of  our  own, :  let  us  seek  to 
bring  good  out  of  evil.  The  distracted  inhabitants  of  the  world  will 
fly  to  us  for  sanctuary,  driven  out  of  their  countries  from  the 
dreadful  consequences  of  not  attending  to  seasonable  reforms  in 
government — victims  to  the  folly  of  suffering  corruptions  to  con- 
tinue till  the  whole  fabric  of  society  is  dissolved  and  tumbles  into 
rain.  Landing  upon  our  shores,  they  will  feel  the  blessing  of 
security,  and  they  will  discover  in  what  it  consists :  they  will  read 
this  trial,  and  their  hearts  will  palpitate  at  your  decision :  they  will 
gay  to  one  another,  and  their  voices  will  reach  to  the  ends  of  the 
eartbj  May  the  constitution  of  England  endure  for  ever  I — the 
sacred  and  yet  remaining  sanctuary  for  the  oppressed.  Here,  and 
here  only,  the  lot  of  man  is  cast  in  security :  what  though  authority, 
established  for  the  ends  of  justice,  may  lift  itself  up  against  it ; 
what  though  the  House  of  Commons  itself  should  make  an  ex  parte 
decluration  of  guilt ;  what  though  every  species  of  art  should  be 
employed  to  entangle  the  opinions  of  the  people,  which  in  other 
countries  would  be  inevitable  destruction  ;  yet  in  England,  in  en* 
lightened  England,  all  this  will  not  pluck  a  hair  from  the  head  of 
ioDOoence  ;  the  jury  will  still  look  steadfastly  to  the  law,  as  the 
great  polar  star  to  direct  them  in  their  course.  As  prudent  men 
tiiey  will  set  no  example  of  disorder,  nor  pronounce  a  verdict  of 
censure  on  authority,  or  of  approbation  or  disapprobation,  beyond 
their  judicial  province  ;  but,  on  the  other  hand,  they  will  make  no 
political  sacrifice,  but  deliver  a  plain,  honest  man  from  the  toils  of 
injustice.  When  your  verdict  is  pronounced,  this  will  be  the  judg- 
ment of  the  world  ;  and  if  any  amongst  ourselves  are  alienated  in 
their  affections  to  Government,  nothing  will  be  so  likely  to  reclaim 
them  :  they  will  say,  Whatever  we  have  lost  of  our  control  in  Par- 
liament, we  have  yet  a  sheet-anchor  remaining  to  hold  the  vessel  of 
the  State  amidst  contending  storms ;  we  have  still,  thank  God,  a 
Bound  administration  of  justice  secured  to  us,  in  the  independence 
of  the  judges,  in  the  rights  of  enlightened  juries,  and  in  the 
integrity  of  the  Bar, — ready  at  all  times,  and  upon  every  possible 
occasion,  whatever  may  be  the  consequences  to  themselves,  to  stand 
forward  in  defence  of  the* meanest  man  in  England,  when  brought 
for  judgment  before  the  laws  of  the  country. 

To  return  to  this  Scotch  convention.  Their  papers  were  all 
seized  by  Gbvemment  What  their  proceedings  were  they  best 
know :  we  can  only  see  what  parts  they  choose  to  show  us ;  but, 
from  what  we  have  seen,  does  any  man  seriously  believe  that  this 
meeting  at  Edinburgh  meant  to  assume  and  to  maintain  by  force 
all  the  functions  and  authorities  of  the  State?  Is  the  thing  within 
the  compass  of  human  belief?  If  a  man  were  offered  a  dukedom, 
and  twenty  thousand  pounds  a  year,  for  trying  to  believe  it,  he 
might  say  he  believed  it,  as  what  will  not  man  say  for  gold  and 
honours  ?  but  he  never  in  fact  could  believe  that  this  Edinburgh 
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meeting  was  a  Parliament  for  Great  Britain.  How  indeed  could  he, 
from  the  proceedings  of  a  few  peaceable,  unarmed  men,  discussing, 
in  a  constitutional  manner,  the  means  of  obtaining  a  reform  in  Par- 
liament, and  who,  to  maintain  the  club,  or  whatever  you  choose  to 
call  it,  collected  a  little  money  from  people  who  were  well  disposed 
to  the  cause ;  a  few  shillings  one  day,  and  perhaps  as  many  pence 
another  ?  I  think,  as  far  as  I  could  reckon  it  up,  when  the  report 
from  this  great  committee  of  supply  was  read  to  you,  I  counted 
that  there  had  been  raised,  in  the  first  session  of  this  Farliameut, 
fifteen  pounds,  from  which  indeed  you  must  deduct  two  bad  shil- 
lings, which  are  literally  noticed  in  the  account.  Is  it  to  be  en- 
dured, gentlemen,  that  men  should  gravely  say  that  this  body 
assumed  to  itself  the  offices  of  Parliament  P — that  a  few  harmless 
people,  who  sat,  as  they  profess,  to  obtain  a  full  representation  of 
the  people,  were  themselves,  even  in  their  own  imagination^  the 
complete  representation  which  they  sought  for  P  Why  should  they 
sit  from  day  to  day  to  consider  how  they  might  obtain  what  they 
had  already  got  P  If  their  object  was  an  universal  representation 
of  the  whole  people,  how  is  it  credible  they  could  suppose  that  uni- 
versal representation  to  exist  in  themselves — in  the  representatives 
of  a  few  societies  instituted  to  obtain  it  for  the  country  at  large  ? 
If  they  were  themselves  the  nation,  why  should  the  language  of 
every  resolution  be,  that  reason  ought  to  be  their  grand  engine  for 
the  accomplishment  of  their  object,  and  should  be  dii*ected  to  con- 
vince the  nation  to  speak  to  Parliament  in  a  voice  that  must  be 
lieard  P  The  proposition,  therefore,  is  too  gross  to  cram  down  the 
throats  of  the  English  people,  and  this  is  the  prisoner's  security. 
Here  again  he  feels  the  advantage  of  our  free  administration  of 
justice :  this  proposition,  on  which  so  much  depends,  is  not  to  be 
reasoned  upon  on  parchment,  to  be  delivered  privately  to  magis- 
trates for  private  judgment  No,  he  has  the  privilege  of  appealing 
aloud,  as  he  now  appeals  by  me,  to  an  enUghtened  assembly,  full  of 
eyes,  and  ears,  and  intelligence,  where  speaking  to  a  jury  is,  in  a 
manner,  speaking  to  a  nation  at  large,  and  flying  for  sanctuary  to 
its  universal  justice. 

Gentlemen,  the  very  work  of  Mr.  Paine,  under  the  banners  of 
which  this  supposed  rebellion  was  set  on  foot,  refutes  the  charge 
it  is  brought  forward  to  support ;  for  Mr.  Paine,  in  his  preface,  and 
throughout  his  whole  book,  reprobates  the  use  of  force  against  the 
most  evil  governments  ;  the  contrary  was  never  imputed  to  him. 
If  his  book  had  been  written  in  pursuance  of  the  design  of  force 
and  rebellion,  with  which  it  is  now  sought  to  be  connected,  he 
would,  like  the  prisoners,  have  been  charged  with  an  overt  act  of 
high  treason  ;  but  such  a  proceeding  was  never  thought  of.  Mr. 
Paine  was  indicted  for  a  misdemeanour,  and  the  misdemeanour 
was  argued  to  consist  not  in  the  falsehood  that  a  nation  has  no 
right  to  choose  or  alter  its  government,  but  in  seditiously  exciting 
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the  nation,  without  cause,  to  exercise  that  ri^ht.  A  learned  Lord 
(Lord  Chief-Baron  Macdonald),  now  on  this  Bench,  addressed  the 
jury  as  Attorney- General  upon  this  principle  ;  his  language  was 
this  :  The  question  is  not  what  the  people  have  a  right  to  do,  for 
the  people  are  undoubtedly  the  foundation  and  origin  of  all  govern- 
ment, but  the  charge  is,  for  seditiously  calling  upon  the  people, 
without  cause  or  reason,  to  exercise  a  right  which  would  be  sedi* 
tion,  supposing  the  right  to  be  in  them;  for  though  the  people 
might  have  a  right  to  do  the  thing  suggested,  and  though  they  are 
not  excited  to  the  doing  it  by  force  and  rebellion,  yet  as  the  sug- 
gestion goes  to  unsettle  the  State,  the  propagation  of  such  doctrine 
is  seditious.  There  is  no  other  way  undoubtedly  of  describing  that 
charge.  I  am  not  here  entering  into  the  application  of  it  to  Mr. 
Paine,  whose  counsel  I  was,  and  who  has  been  tried  already.  To 
say  that  the  people  have  a  right  to  change  their  Government,  is 
indeed  a  truism ;  everybody  knows  it,  and  they  exercised  the  right, 
otherwise  the  King  could  not  have  had  his  establishment  amongst 
u&  If,  therefore,  I  stir  up  individuals  to  oppose  by  force  the 
general  will,  seated  in  the  Government,  it  may  be  treason ;  but  to 
induce  changes  in  a  Government,  by  exposing  to  a  whole  nation  its 
errors  and  imperfections,  can  have  no  bearing  upon  such  an  offenge  ; 
the  utmost  which  can  be  made  of  it  is  a  misdemeanour,  and  that 
too  depending  wholly  upon  the  judgment  which  the  jury  may  form 
of  the  intention  of  the  writer.  The  courts  for  a  long  time  indeed 
assumed  to  themselves  the  province  of  deciding  upon  this  intention 
as  a  matter  of  law,  conclusively  inferring  it  from  the  act  of  publi- 
cation :  I  say  the  courts  assumed  it,  though  it  was  not  the  doctrine 
of  Lord  Mansfield,  but  handed  down  to  him  from  the  precedents  of 
judges  before  his  time.  But  even  in  that  case,  though  the  publica- 
tion was  the  crime,  not,  as  in  this  case,  the  intention,  and  though 
the  quality  of  the  thing  charged,  when  not  rebutted  by  evidence  for 
the  defendant,  had  so  long  been  considered  to  be  a  legal  inference, 
yet  the  Legislature,  to  support  the  province  of  the  jury,  and  in 
tenderness  for  liberty,  has  lately  altered  the  law  upon  this  important 
subject.  If,  therefore,  we  were  not  assembled,  as  we  are,  to  consider 
of  the  existence  of  high  treason  against  the  King's  life,  but  only  of 
a  misdemeanour  for  seditiously  disturbing  his  title  and  establisli- 
ment»  by  the  proceedings  for  a  reform  in  Parliament,  I  should  think 
the  Crown,  upon  the  very  principle  which,  under  the  libel  law,  must 
now  govern  such  a  trial,  quite  as  distant  from  its  mark ;  because 
in  my  opinion,  there  is  no  way  by  which  His  Majesty's  title  can 
more  firmly  be  secured,  or  by  which  (above  all,  in  our  times)  its 
permanency  can  be  better  established,  than  by  promoting  a  more 
full  and  equal  representation  of  the  people  by  peaceable  means ; 
and  by  what  other  means  has  it  been  sought,  in  this  instance,  to 
be  promoted  ? 
Gentlemen,  when  the  members  of  this  convention  were  seized, 
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(lid  they  attempt  resistance  ?  Did  they  insist  npon  their  privileges 
as  subjects  under  the  laws,  or  as  a  Parliament  enacting  laws  for 
others  ?  If  they  had  said  or  done  anything  to  give  colour  to  such 
an  idea,  there  needed  no  spies  to  convict  them  :  the  Crown  could 
have  given  ample  indemnity  for  evidence  from  amongst  themselves. 
The  societies  consisted  of  thousands  and  thousands  of  persons,  some 
of  whom,  upon  any  calculation  of  human  nature,  might  have  been 
produced :  the  delegates  who  attended  the  meetings  could  not  be 
supposed  to  have  met  with  a  different  intention  from  those  who 
sent  them  ;  and  if  the  answer  to  that  is,  that  the  constituents  are 
involved  in  the  guilt  of  their  representatives,  we  get  back  to  the 
monstrous  position  which  I  observed  you  before  to  shrink  back  from 
with  visible  horror  when  I  stated  it — namely,  the  involving  in  the 
fate  and  consequence  of  this  single  trial  eveiy  man  who  corre- 
sponded with  these  societies,  or  who  as  a  member  of  societies  in  any 
part  of  the  kingdom,  consented  to  the  meeting  which  was  assembled, 
or  which  was  in  prospect ;  but,  I  thank  God,  I  have  nothing  to  fear 
from  such  hydras,  when  I  see  before  me  such  just  and  honourable 
men  to  hold  the  balance  of  justice. 

Gentlemen,  the  dissolution  of  this  parliament  speaks  as  6tron<^ 
a  language  as  its  conduct  when  sitting.  How  was  it  dissolved  ? 
When  the  magistrates  entered,  Mr.  Skirving  was  in  the  chair, 
which  he  refused  to  leave ;  he  considered  and  asserted  his  conduct 
to  be  legal,  and  therefore  informed  the  magistrate  he  must  exercise 
his  authority,  that  the  dispersion  might  appear  to  be  involuntary, 
and  that  the  subject,  disturbed  in  his  rights,  might  be  entitled 
to  his  remedy.  The  magistrate  on  this  took  Mr.  Skirving  by 
the  shoulder,  who  immediately  obeyed ;  the  chair  was  quitted 
ill  a  moment,  and  this  great  parliament  broke  up.  What  was 
the  effect  of  all  this  proceeding  at  the  time,  when  whatever  be* 
longed  to  it  must  have  been  best  understood  P  Were  any  of  the 
parties  indicted  for  high  treason  ?  Were  they  indicted  even  for  a 
breach  of  the  peace  in  holding  the  convention  ?  None  of  these 
things.  The  law  of  Scotland,  arbitrary  as  it  is,  was  to  be  disturbed 
to  find  a  name  for  their  offence,  and  the  rules  of  trial  to  be  violated 
to  convict  them  ;  they  were  denied  their  challenges  to  their  jurors, 
imd  other  irregularities  were  introduced,  so  as  to  be  the  subject  of 
complaint  in  the  House  of  Commons.  Gentlemen,  in  what  I  am 
saying,  I  am  not  standing  up  to  vindicate  all  that  they  pub- 
lished during  these  proceedings,  more  especially  those  which  were 
written  in  consequence  of  the  trials  I  have  just  alluded  to ;  but 
allowance  must  be  made  for  a  state  of  heat  and  irritation.  They 
saw  men  whom  they  believed  to  be  persecuted  for  what  they  be- 
lieved to  be  innocent ;  they  saw  them  the  victims  of  sentences 
which  many  would  consider  as  equivalent  to,  if  not  worse  than, 
judgment  of  treason, — sentences  which,  at  all  events,  had  never 
existed   before,  and  such  as,  I  believe,  never  will  again  with 
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impunity.      But  since  I  am  on  the  subject  of  interUum,  I  shall 
conduct  myself  with  the  same  moderation  which  I  have  been  pre- 
scribing ;  I  will  cast  no  aspersions,  but  shall  content  myself  with 
lamenting  that  these  judgments  were  productive  of  consequences 
which  rarely  follow  from  authority  discreetly  exercised.    How  easy 
is  it  then  to  dispose  of  as  much  of  the  evidence  as  consumed  half 
a  day  in  the  anathemas  against  the  Scotch  judges !    It  appears 
that  they  came  to  various  resolutions  concerning  them  ;  some  good, 
some  bad,  and  all  of  them  irregular.    Amongst  others  they  com- 
pare them  to  Jefferies,  nnd  wish  that  they  who  imitate  his  example 
may  meet  his  fate.    What  then  ?     Irreverent  expressions  against 
judges  are  not  acts  of  high  treason  I    If  they  had  assembled  round 
the  Courts  of  Justiciary,  and  hanged  them  in  the  execution  of  their 
offices,  it  would  not  have  been  treason  within  the  statute.     I  am 
DO  advocate  for  disrespect  of  judges,  and  think  that  it  is  dangerous 
to  the  public  order ;  but,  putting  aside  the  insult  upon  the  judges 
now  in  authority,  the  reprobation  of  Jefferies  is  no  libel,  but  an 
awful  and  useful  memento  to  wicked  men.     Lord  Chief- Justice 
Jefferies  denied  the  privilege  of  English  law  to  an  innocent  man. 
He  refused  it  to  Sir  Thomas  Armstrong,  who  in  vain  pleaded,  in  bar 
of  his  outlawry,  that  he  was  out  of  the  realm  when  he  was  exacted 
—{an  objection  so  clear,  that  it  was  lately  taken  for  granted,  in  the 
case  of  Mr.  I*urefoy).    The  daughter  of  this  unfortunate  person,  a 
lady  of  honour  and  quality,  came  publicly  into  court  to  supplicate 
for  her  father ;  and  what  were  the  effects  of  her  supplications  and  of 
the  law  in  the  month  of  the  prisoner  ?    "  Sir  Thomas  Armstrong," 
said  Jefferies,  "you  may  amuse  yourself  ns  much  as  you  please 
with  the  idea  of  your  innocence,  but  you  are  to  be  hanged  next 
Friday/'  and  upon  the  natural  exclamation  of  a  daughter  at  this 
horrible  outrage  against  her  parent,  he  said,  "  Take  that  woman 
out  of  court,"  which  she  answered  by  a  prayer  that  God  Almighty's 
judgments  might  light  upon  him.     Gentlemen,  they  did  light  upon 
iiim ;  and  when  after  his  death,  which  speedily  followed  this  trans- 
action, the  matter  was  brought  before  the  House  of  Commons, 
under  that  glorious  revolution  which  is  asserted  throughout  the 
proceedings  before  you,  the  judgment  against  Sir  Thomas  Arm- 
Rtrong  was  declared  to  be  a  murder  under  colour  of  justice !     Sir 
Roberfc  Sawyer,  the  Attorney-General,  was  expelled  the  House  of 
Commons  for  his  misdemeanour  in  refusing  the  writ  of  error,  and 
the  executors  of  Jefferies  were  commanded  to  make  compensation 
to  the  widow  and  the  daughter  of  the  deceased.    These  are  great 
niODuments  of  justice ;  and  although  I  by  no  means  approve  of 
harsh  expressions  against  authority,  which  tend  to  weaken  the 
holdings  of  society,  yet  let  us  not  go  beyond  the  mark  in  our  re- 
straints, nor  suppose  that  men  are  dangerously  disaffected  to  the 
Government,  because  they  feel  a  sort  of  pride  and  exultation  in 
events  which  constitute  the  dignity  and  glory  of  their  country. 
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GentlemeD,  this  resentmeDt  against  the  proceedings  of  the  Courts 
in  Scotland  was  not  confined  to  tliose  who  were  the  objects  of  them 
— it  was  not  confined  even  to  the  friends  of  a  reform  in  Parh'ament. 
A  benevolent  public,  in  both  parts  of  the  island,  joined  them  in  the 
complaint,  and  a  gentleman  of  great  moderation,  and  a  most  in* 
veterate  enemy  to  parliamentary  reform,  as  thinking  it  not  au 
improvement  of  the  Government,  but  nevertheless  a  lover  of  hin 
country  and  its  insulted  justice,  made  the  convictions  of  the  dele- 
gates the  subject  of  a  public  inquiry.  I  speak  of  my  friend,  Mr. 
William  Adam,  who  brought  these  judgments  of  the  Scotch  judges 
before  the  House  of  Commons — ^arraigned  them  as  contrary  to  law, 
and  proposed  to  reverse  them  by  the  authority  of  Parliament  Let 
it  not,  then,  be  matter  of  wonder  that  these  poor  men  who  were  the 
immediate  victims  of  this  injustice,  and  who  saw  their  brethren 
expelled  from  their  country  by  an  unprecedented  and  questionable 
judgment,  should  feel  like  men  on  the  subject,  and  express  them- 
selves as  they  felt 

Gentlemen,  amidst  the  various  distresses  and  embarrassmenU 
which  attend  my  present  situation,  it  is  a  great  consolation  that  I 
have  marked  from  the  beginning  your  vigilant  attention  and  your 
capacity  to  understand  ;  it  is,  therefore,  with  the  utmost  confidence 
that  I  ask  you  a  few  plain  questions,  arising  out  of  the  whole  of 
these  Scotch  proceedings.  In  the  first  place  then,  do  you  believe 
it  to  be  possible  that,  if  these  men  had  really  projected  the  conven* 
tion  as  a  traitorous  usurpation  of  the  authorities  of  Parliament, 
they  would  have  invited  the  Friends  of  the  People,  in  Frith  Street^ 
to  assist  them,  when  they  knew  that  this  society  was  determined 
not  to  seek  the  reform  of  the  constitution  but  by  means  that  were 
constitutional,  and  from  whom  they  could  neither  hope  for  support 
nor  concealment  of  evil  purposes  ?  I  ask  you  next,  if  their  objects 
had  been  traitorous,  would  they  have  given  them,  without  disguise 
or  colour,  to  the  public  and  to  the  Government,  in  every  common 
newspaper?  And  yet  it  is  so  far  from  being  a  charge  against 
them,  that  they  concealed  their  objects  by  hypocrisy  or  guarded 
conduct,  that  I  have  been  driven  to  admit  the  justice  of  the  com- 
))Iaint  against  them  for  unnecessary  inflammation  and  exaggeration. 
I  ask  you  further,  whether,  if  the  proceedings  thus  published  and 
exaggerated,  had  appeared  to  Government,  who  knew  everything 
belonging  to  them,  in  the  light  they  i*epresent  them  to  you  today, 
they  could  possibly  have  slept  over  them  with  such  complete  in- 
difference and  silence  ?  For  it  is  notorious  that  after  this  convention 
had  been  held  at  Edinburgh,  after,  in  short,  everything  had  been 
said,  written,  and  transacted,  on  which  I  am  now  commenting,  and 
after  Mr.  Paine's  book  had  been  for  above  a  year  in  universal  circu- 
lation,— ay,  up  to  the  very  day  when  Mr.  Grey  gave  notice  in 
the  House  of  Commons  of  the  intention  of  the  Friends  of  the 
People  for  a  reform  in  Parliament,  there  was  not  even  a  single 
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iDilictment  on  the  file  for  a  misdemeanour ;  but  from  that  moment, 
when  it  was  seen  that  the  cause  was  not  beat  down  nor  abandoned, 
the  proclamalion  made  its  appearance,  and  all  the  proceedings  that 
followed  had  their  birth.  I  ask  you  histly,  gentlemen,  whether  it 
be  in  human  nature  that  a  few  unprotected  men,  conscious  in  tlieir 
own  minds  that  they  had  been  engaged  and  detected  in  a  detestable 
rebellion  to  cut  off  the  King,  to  destroy  the  administration  of  justice, 
and  to  subvert  the  whole  fabric  of  theGovernment,  should  turn  round 
iil)on  their  country  whose  ruin  they  had  ))rojected,  and  whose  most 
obvious  justice  attoched  on  them,  complaining,  forsooth,  that  their 
delegates,  taken  by  magistrates  in  the  very  act  of  high  treason,  had 
been  harshly  and  illegally  interrupted  in  a  meritorious  proceeding  ? 
Tbe  history  of  mankind  never  furnished  an  instance,  nor  ever  will, 
of  such  extravagant,  preposterous,  and  unnatiu*al  conduct  I  No, 
no,  gentlemen  ;  all  their  hot  blood  was  owing  to  their  firm  per- 
suasion, dictated  by  conscious  innocence,  that  the  conduct  of  their 
delegates  had  been  legal,  and  might  be  vindicated  against  the 
magistrates  who  obstructed  them.  In  that  they  might  be  mistaken. 
I  am  not  arguing  that  point  at  present ;  if  they  are  hereafter  in- 
dicted for  a  misdemeanour,  and  I  am  counsel  in  that  cause,  I  will 
then  tell  yon  what  I  think  of  it :  sufficient  for  the  day  is  the  good 
or  evil  of  it, — it  is  sufficient  for  the  present  one  that  the  legality  or 
illegality  of  the  business  has  no  relation  to  the  crime  that  is  imputed 
to  the  prisoner. 

The  next  matter  that  is  alleged  against  the  authors  of  the  Scotch 
convention  and  the  societies  which  supported  it,  is  their  having 
sent  addresses  of  friendship  to  the  convention  of  France.  These 
aildresses  are  considered  to  be  a  decisive  proof  of  republican  com- 
bination, verging  closely  in  themselves  upon  an  overt  act  of  treason. 
Gentlemen,  if  the  dates  of  these  addresses  are  at<tended  to,  which 
come  no  lower  down  than  November  1792,  we  have  only  to  lament 
that  they  are  but  the  acts  of  private  subjects,  and  that  they  weie 
not  sanctioned  by  the  State  itself.  The  French  nation,  about  that 
|)eriod,  under  their  new  constitution,  or  under  their  new  anarchy, 
call  it  which  you  will,  were  nevertheless  most  anxiously  desirous  of 
maintaining  {)eace  with  this  country.  But  the  King  was  advised 
to  withdraw  his  ambassador  from  France,  upon  the  approaching 
ctUastrophe  of  its  most  unfortunate  prince ;  an  event  which,  how- 
ever to  be  deplored,  was  no  justifiable  cause  of  offence  to  Great 
Britain.  France  desired  nothing  but  the  regeneration  of  her  own 
government ;  and  if  she  mistook  the  road  to  her  prosperity,  what  was 
that  to  us?  But  it  was  alleged  against  her  in  Parliament  that 
she  had  introduced  spies  amongst  us,  and  held  correspondence  with 
disaffected  persons  for  the  destruction  of  our  constitution.  This  was 
the  charge  of  our  Minister,  and  it  was,  therefore,  held  to  be  just 
and  necessary  for  the  safety  of  the  country  to  hold  France  at  arms 
length,  and  to  avoid  the  very  contagion  of  contact  with  her  at  the 
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risk  of  war.  Btit,  genilemeD,  this  clinrge  against  France  was 
thought  by  many  to  be  supported  by  no  better  proofs  than  those 
against  the  prisoner.  In  the  public  correspondence  of  the  am- 
bassador from  the  French  King,  and  upon  his  death,  as  Ministei- 
from  the  convention,  with  His  Majesty's  Secretary  of  State,  docu- 
ments, which  lie  upon  the  table  of  the  House  of  Commons,  and 
which  may  be  made  evidence  in  the  cause,  the  executive  council 
repelled  with  indignation  all  the  imputations,  which  to  this  veiy 
hour  are  held  out  as  the  vindications  of  quarrel.  "  If  there  be 
such  persons  in  England,"  says  Monsieur  Chauvelin,  "has  not 
England  laws  to  punish  them  ?  France  disavows  them — such  men 
are  not  Frenchmen."  The  same  correspondence  conveys  the  most 
solemn  assurances  of  friendship  down  to  the  very  end  of  the  year 
1792,  a  perio<l  subsequent  to  all  the  correspondence  and  addresses 
complained  of.  Whether  these  assurances  were  faithful  or  other- 
wise, whether  it  would  have  been  prudent  to  have  de{iended  on 
them  or  otherwise,  whether  the  war  was  advisable  or  unadvisiible, 
are  questions  over  which  we  have  no  jurisdiction.  I  only  desire  to 
bring  to  your  recollection  that  a  man  may  be  a  friend  to  tlie  y\^\\j& 
of  humanity,  and  to  the  imprescriptible  rights  of  social  man,  which 
is  now  a  term  of  derision  and  contempt — that  he  may  feel  to  tlie 
very  soul  for  a  nation  beset  by  the  sword  of  despots,  and  yet  be  a 
lover  of  his  own  country  and  its  constitution. 

Gentlemen,  the  same  celebrated  person  of  whom  I  have  bad 
occasion  to  speak  so  frequently,  is  the  best  and  brightest  illustration 
of  this  truth.  Mr.  Burke,  indeed,  went  a  great  deal  further  than 
requires  to  be  pressed  into  the  present  argument ;  for  he  maintained 
the  cause  of  justice  and  of  truth  against  all  the  ])erverted  authority 
and  rash  violence  of  his  country,  and  expressed  the  feelings  of  a 
Christian  and  a  patriot  in  the  very  heat  of  the  American  war,  boldly 
holding  forth  our  victories  as  defeats,  and  our  successes  as  oalaniities 
and  disgraces.  "  It  is  not  instantly,"  said  Mr.  Burke,  "  that  I  can 
be  brought  to  rejoice,  when  I  hear  of  the  slaughter  and  captivity  of 
long  lists  of  those  names  which  have  been  familiar  to  my  ears  from 
my  infancy,  and  to  rejoice  that  they  have  fallen  under  the  sword  of 
strangers,  whose  barbarous  appellations  I  scarcely  know  how  to 
))ronounce.  The  glory  acquired  at  the  White  Plains  by  Colonel 
Haille  has  no  charms  for  me ;  and  I  fairly  acknowledge  that  I 
have  not  yet  learned  to  delight  in  finding  Fori  Kniphausen  in  tlie 
heart  of  the  British  dominions."  If  this  had  been  said  or  written 
by  Mr.  Yorke  at  Sheffield,  or  by  any  other  member  of  these  societies, 
heated  with  wine  at  the  Globe  Tavern,  it  would  have  been  trum- 
peted forth  as  decisive  evidence  of  a  rebellious  spirit  rejoicing  in 
the  downfall  of  his  country ;  yet  the  great  author  whose  writings  I 
have  borrowed  from,  approved  himself  to  be  the  friend  of  this 
nation  at  that  calamitous  crisis,  and  had  it  pleasetl  Grod  to  open 
the  undersUuidings  of  our  rulers,  his  wisdom  might  have  averted 
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llie  storms  that  are  now  thickening  around  11&  We  must  not, 
tliei-efore,  be  too  severe  in  our  strictures  upon  the  opinions  and 
feelings  of  men  as  they  regard  such  mighty  public  questions.  The 
interests  of  a  nation  may  often  be  one  thing,  and  tlie  interests  of 
its  GK>vernment  another;  but  the  interests  of  those  who  hold 
government  for  the  hour  is  at  all  times  different  from  either.  At 
the  time  many  of  the  papers  before  you  were  circulated  on  the 
subject  of  the  war  with  France,  many  of  the  best  and  wisest  men 
in  this  kingdom  began  to  be  driven  by  our  situation  to  these 
melancholy  reflections,  and  thousands  of  persons,  the  most  firmly 
attached  to  the  principles  of  our  constitution,  and  who  never  were 
members  of  any  of  these  societies,  considered,  and  still  consider, 
Great  Britain  as  the  aggressor  against  France;  they  considered, 
and  still  consider,  that  she  had  a  right  to  choose  a  Government  for 
herself,  and  that  it  was  contrary  to  the  first  principles  of  justice, 
and  if  possible,  still  more  repugnant  to  the  genius  of  our  own  free 
constitution,  to  combine  with  despots  for  her  destruction  ;  and  who 
knows  but  that  the  external  pressure  upon  France  may  have  been 
the  cause  of  that  unheard-of  state  of  society  which  we  complain  of  ? 
Who  knows  but  that  driven  as  she  has  been  to  exertions  beyond 
the  ordinary  vigour  of  a  nation,  it  has  not  been  the  parent  of  that 
unnatural  and  giant  strength  which  threatens  the  authors  of  it 
with  perdition?  These  are  melancholy  considerations,  but  they 
may  reasonably,  and  at  all  events,  be  lawfully  entertained.  We 
owe  obedience  to  Government  in  our  actions,  but  surely  our 
opinions  are  free. 

Gentlemen,  pursuing  the  order  of  time,  we  are  arrived  at  length 
at  the  proposition  to  hold  another  convention^  tohich,  with  the  sup- 
port of  it  hy  force^  are  the  only  overt  acts  of  high  treason  charged 
upon  this  r€C07'd.  For  strange  as  it  may  appear,  there  is  no 
charge  whatever  before  you  of  any  one  of  those  acts  or  writings, 
the  evidence  of  which  consumed  so  many  days  in  reading,  and 
which  has  already  nearly  consumed  my  strength  in  only  passing 
tiiem  in  review  before  you.  If  every  line  and  letter  of  all  the 
writings  I  have  been  commenting  upon  were  admitted  to  be  traitor- 
ous machinations,  and  if  the  convention  in  Scotland  was  an  open 
rebellion,  it  is  conceded  to  be  foreign  to  the  present  purpose,  unless 
as  such  criminality  in  them  might  show  the  views  and  objects  of 
the  persons  engaged  in  them.  On  that  principle  only  the  court 
has  over  and  over  again  decided  the  evidence  of  them  to  be  admis- 
sible ;  and  on  the  same  principle  I  have  illustrated  them  in  their 
order  as  they  happened,  that  I  might  lead  the  prisoner  in  your  view 
up  to  the  very  point  and  moment  when  the  treason  is  supposed  to 
have  burst  forth  into  the  overt  act  for  which  he  is  arraigned  before 
you. 

The  transaction  respecting  this  second  convention,  which  con- 
stitutes the  principal,  or  more  pro[)erIy  the  only  overt  act  in  the 
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indictment,  lies  in  the  narrowest  compass,  and  is  clouded  with  no 
ambiguity.  I  admit  freely  every  act  which  is  imputed  to  the  pri- 
soner, and  listen  not  so  much  with  fear  as  with  curiosity  and 
wonder,  to  the  treason  sought  to  be  connected  with  it. 

You  will  recollect  that  the  first  motion  towards  the  holding  of  a 
second  convention  originated  in  a  letter  to  the  prisoner  from  a 
countiy  correspondent,  in  which  the  legality  of  the  former  wns 
vindicated,  and  its  dispersion  lamented.  This  letter  was  answered 
on  the  27th  of  March  1794,  and  was  read  to  you  in  the  Crown's 
evidence  in  these  words : — 

"Citizen, —  March  27,  1794. 

"  I  am  directed  by  the  London  Corresponding  Society  to  trans- 
mit the  following  resolutions  to  the  Society  for  Constitutional  In- 
formation, and  to  request  the  sentiments  of  that  society  respecting 
the  important  measures  which  the  present  juncture  of  afitairs  seems 
to  require. 

''  The  London  Corresponding  Society  conceives  that  the  moment 
is  arrived  when  a  full  and  explicit  declaration  is  necessary  from  all 
the  friends  of  freedom — whether  the  late  illegal  andunJieard'O/pro- 
aecuticms  and  sentences  shall  determine  us  to  abandon  our  cause,  or 
shall  excite  us  to  pursue  a  radical  reform  with  an  ardour  propor- 
tioned to  the  magnitude  of  the  object,  and  with  a  zeal  as  dUtin- 
guished  on  our  parts  as  the  treacJiery  0/ others  in  the  same  glorious 
cause  is  notorious.  The  Society  for  Constitutional  Information  is 
therefore  required  to  determine  whether  or  no  they  will  be  ready 
when  called  upon  to  act  in  conjunction  with  this  and  other  societies 
to  obtain  a  fair  representation  of  the  people — whether  they  concur 
with  us  in  seeing  the  necessity  of  a  speedy  convention  for  ilie  pur- 
pose of  obtaining,  in  a  constitutional  and  legal  method,  a  redress  of 
those  grievances  under  which  we  at  present  labour,  and  which  can 
only  be  effectually  removed  by  a  full  and  fair  repj^esentation  ofUie 
people  of  Great  Britain,  The  London  Corresponding  Society  can- 
not but  remind  their  friends  that  the  present  crisis  demands  all  tlie 
prudence,  unanimity,  and  vigour  that  may  or  can  be  exerted  by 
MEN  and  Britons;  nor  do  they  doubt  but  that  manly  firmness  and 
consistency  will  finally,  and  they  believe  shortly,  terminate  in  the 
full  accomplishment  of  all  their  wishes. 

"  I  am,  Fellow-citizen 

"  (In  my  humble  measure) 

"  A  friend  to  the  Rights  of  Man, 
"  (Signed)  T.  Hardy,  Secretary." 

They  then  resolve  that  there  is  no  security  for  the  continuance 
of  any  right  but  in  equality  of  latvs — ^not  in  equality  of  property, 
the  ridiculous  bugbear  by  which  you  are  to  be  frightened  into  in- 
justice. On  the  contrary,  throughout  every  part  of  the  proceedings, 
and  most  emphatically  in  Mr.  Yorke's  s^ieech,  so  much  relied  on,  the 
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beDeficial  subordinations  of  society,  the  security  of  property,  and 
the  prosperity  of  the  landed  and  commercial  interests,  are  held 
forth  as  the  very  objects  to  be  attained  by  the  reform  in  the  repre- 
sentation whioh  they  sought  for. 

In  examining  this  first  moving  towards  a  second  convention,  the 
first  thing  to  be  considered  is  what  reason  there  is,  from  the  letter 
I  have  just  read  to  you,  or  from  anything  that  appears  to  have  led 
to  it,  to  suppose  that  a  different  sort  of  convention  was  projected 
from  that  which  had  been  before  assembled  and  dispersed.  The 
letter  says  another  British  convention ;  and  it  describes  the  same 
objects  as  the  first — compare  all  the  papers  for  the  calling  this 
second  convention  with  those  for  assembling  the  first,  and  yoti  will 
find  no  difference,  except  that  they  mixed  with  them  extraneous 
and  libellous  matter,  arising  obviously  from  the  irritation  produced 
by  the  sailing  of  the  transports  with  their  brethren  condemned  to 
exile.  These  papers  have  already  been  considered,  and  separated, 
as  they  ought  to  be,  from  the  charge. 

I  will  now  lay  before  you  all  tlie  remaining  operations  of  this 
formidable  conspiracy  up  to  the  prisoner's  imprisonment  in  the 
Tower.  Mr.  Hardy  having  received  the  letter  just  adverted  to,  re- 
garding a  second  convention,  the  Corresponding  Society  wrote  the 
letter  of  the  27th  of  March,  and  which  was  found  in  his  hand- 
writing, and  is  published  in  the  first  report,  page  11.  This  letter, 
enclosing  the  resolutions  they  had  come  to  upon  the  subject,  was 
considered  by  the  Constitutional  Society  on  the  next  day,  the  28th 
of  March,  the  ordinary  day  for  their  meeting,  when  they  sent  an 
answer  to  the  Corresponding  Society,  informing  them  that  they  had 
received  their  communication,  that  they  heartily  concuried  with 
tliem  in  the  objects  they  had  in  view,  and  invited  them  to  send  a 
delegation  of  their  members  to  confer  with  them  on  the  subject. 

Now,  what  were  the  objects  they  concurred  in,  and  what  was  to 
be  the  subject  of  conference  between  the  societies  by  their  dele- 
gates ?  Look  at  the  letter,  whicli  distinctly  expresses  its  objects, 
and  the  means  by  which  they  sought  to  efi'ect  them.  Had  these 
poor  men  (too  numerous  to  meet  all  together,  and  therefore  renew- 
ing the  cause  of  parliamentary  reform  by  delegation  from  the 
societies)  any  reason  to  suppose  that  they  were  involving  them- 
selves in  the  pains  of  treason,  and  that  they  were  compassing  the 
King's  death,  when  they  were  redeeming  (as  they  thought)  his 
authority  from  probable  downfall  and  ruin  P  Had  treason  been 
imputed  to  the  delegates  before  ?  Had  the  imagining  the  death 
of  the  King  ever  been  suspected  by  anybody  ?  Or  when  they  were 
prosecuted  for  misdemeanours,  was  the  prosecution  considered  as 
an  indulgence  conferred  upon  men  whose  lives  had  been  forfeited  ? 
And  is  it  to  be  endured  then  in  this  free  land,  made  free  too  by 
the  virtue  of  our  forefathers,  who  placed  the  King  upon  his  throne 
to  maintain  this  freedom,  that  forty  or  fifty  thousand  people  in  the 
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different  parts  of  the  kiogdom,  assembling  in  their  little  societies 
to  spread  useful  knowledge,  and  to  diffuse  the  principles  of  liberty — 
which  the  more  widely  they  are  spread  the  surer  is  the  conditioa  of 
our  free  Government, — are  in  a  moment,  without  warning,  without 
any  law  or  principle  to  warrant  it,  and  without  precedent  or  ex- 
ample, to  be  branded  as  traitors,  and  to  be  decimated  as  victims  for 
puuishmentl     The  Constitutional  Society  having  answered  the 
letter  of  the  27th  of  March  in  the  manner  I  stated  to  you,  com- 
mittees from  each  of  the  two  societies  were  appointed  to  confer 
together.    The  Constitutional  Society  appointed  Mr.  Joyce,  Mr. 
Kidd,  Mr.  Wardle,  and  Mr.  Holcroft,  all  indicted ;  and  Mr.  Sharpe, 
tlie  celebrated  engraver,  not  indicted,  but  examined  as  a  witness  by 
the  Crown.    Five  wei-e  appointed  by  the  Corresponding  Society  to 
meet  these  gentlemen,  viz.,  Mr.  Baxter,  Mr.  Moore,  Mr.  Thelwall,  and 
Mr.  Hodgson,  all  indicted,  and  Mr.  Lovatt,  against  whom  the  bill 
was  thrown  out.    These  gentlemen  met  at  the  house  of  Mr.  Thel^ 
wall  on  the  nth  of  April,  and  there  ]>ublished  the  resolutions 
already  commented  on  in  conformity  with  the  general  objects  of 
the  two  societies,  expressed  in  the  letter  of  the  27th  of  March,  and 
agreed  to  continue  to  meet  on  Mondays  and  Thursdays  for  further 
conference  on  the  subject     The  firat  Monday  was  the  14th  of 
April,  of  which  we  have  heard  so  much,  and  no  meeting  was  held 
on  that  day ;  the  first  Thursday  was  the  17th  of  April,  but  there  was 
no  meeting;  the  21st  of  April  was  the  second  Monday,  but  there 
was  still  no  meeting ;  the  24th  of  April  was  the  second  Thursday, 
when  the  five  of  the  Corresponding  Society  attended,  but  nobody  com- 
ing to  meet  them  from  the  other,  nothing  of  course  was  transacted. 
On  Monday,  the  28th  of  April,  three  weeks  after  their  first  appoint- 
ment, this  bloody  and  im{)atient  band  of  conspirators,  seeing  that 
a  Convention  Bill  was  in  projection,  and  that  Hessians  were  landing 
on  our  coasts,  at  last  assembled  themselves.     And  now  we  come  to 
the  point  of  action.     Gentlemen,  they  met ;  they  shook  hands  with 
each  other ;  they  talked  over  the  news  and  the  pleasures  of  the 
day ;  they  wished  one  another  a  good  evening,  and  retired  to  their 
homes : — it  is  in  vain  to  hide  it,  they  certainly  did  all  these  things. 
The  same  alarming  scene  was  repeated  on  the  three  following  days 
of  meeting,  and  on  Monday,  May  the  12th,  would,  but  for  the  vigi- 
lance of  Covernmeut,  have  probably  again  taken  place ;  bnt  on 
that  day  Mr.  Hardy  was  arrested,  his  papers  seized,  and  the  con- 
spiracy which  pervaded  this  devoted  country  was  dragged  into  the 
face  of  day.     To  be  serious,  gentlemen,  you  have  literallt  the 
whole  of  it  before  you  in  the  meetings  I  have  just  stated ;  in  which 
you  find  ten  gentlemen,  appointed  by  two  peaceable  societies, 
conversing  upon  the  subject  of  a  constitutional  reform  in  Parlia- 
ment, publisning  the  result  of  their  deliberations,  without  any 
other  arms  than  one  supper-knife ;  which,  when  I  come  to  the  sub- 
ject of  arms,  I  will,  in  form,  lay  before  you.    Yet  for  this,  and  for 
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tills  alone,  you  are  aHked  lo  devote  the  prisoner  before  you  and  Lis 
unfortunate  associates  to  the  pains  and  penalties  of  death,  and  not 
to  death  alone,  but  to  the  eternal  stigma  and  infamy  of  having  con- 
ceived the  detestable  and  horrible  design  of  dissolving  the  Govern- 
ment of  their  country,  and  of  striking  at  the  life  of  their  Sovereign, 
who  had  never  given  offence  to  them,  nor  to  any  of  his  subjects. 

Greutlemen,  as  a  conspiracy  of  this  formidable  extension,  which 
had  no  less  for  its  object  than  the  sudden  annihilation  of  all  the 
existing  authorities  of  the  country,  and  of  everything  that  sup- 
]K>rted  them,  .could  not  be  even  gravely  stated  to  have  an  existence, 
without  contemplation  of  force  to  give  it  effect ;  it  was  absolutely 
necessary  to  impress  u()on  the  public  mind,  and  to  establish,  by 
formal  evidence^  upon  the  present  occasion,  that  such  a  force  was 
actually  iu  preparation.  This  most  imi)ortant  and  indispensable 
])ait  of  the  cause  was  attended  with  insurmountable  difficulties, 
not  ouly  from  its  being  unfounded  in  fact,  but  because  it  had  been 
expressly  negatived  by  the  whole  conduct  of  Government :  for 
although  the  motions  of  all  these  societies  had  been  watched  for 
two  years  together ;  though  their  spies  had  regularly  attended,  and 
collected  regular  journals  of  their  proceedings;  yet,  when  the  first 
report  was  finished,  and  the  Habeas  Corpus  Act  suspended  upon 
the  foundation  of  the  facts  contained  in  it,  there  was  not  to  be 
found  from  one  end  of  it  to  the  other  even  the  insinuation  of  arms. 
I  believe  that  this  circumstance  made  a  great  impression  upon  all 
the  thinking  dispassionate  {)art  of  the  public,  and  that  the  materials 
of  the  first  report  were  thought  to  furnish  but  a  slender  argument 
to  support  such  a  total  eclipse  of  liberty.  No  wonder  then,  that 
the  discovery  of  a  pike  in  the  interval  between  the  two  reports 
should  have  been  highly  estimated.  I  mean  no  reflections  upon 
Government,  and  only  state  the  matter,  as  a  man  of  great  wit  very 
publicly  reported  it ;  he  said  that  the  discoverer,  when  he  first 
beheld  the  long-looked>for  pike,  was  transported  beyond  himself 
with  enthusiasm  and  delight,  and  that  he  hung  over  the  rusty  in- 
strument with  all  the  raptures  of  a  fond  mother,  who  embraces  her 
first-born  infant,  ^*  and  thanks  her  Oodfor  all  her  travail  pasty 

In  consequence  of  this  discovery,  whoever  might  have  the  merit 
of  it,  and  whatever  the  discoverer  might  have  felt  upon  it,  persons 
were  sent  by  Government  (and  properly  sent)  into  all  corners 
of  the  kingdom  to  investigate  the  extent  of  the  mischief.  The  fruit  of 
this  inquiry  has  been  laid  before  you,  and  I  pledge  myself  to  sum 
up  the  evidence  which  you  have  had  upon  the  subject,  not  by  ))arts, 
or  by  general  observations,  but  in  the  same  manner  as  the  Court 
itself  must  sum  it  up  to  you,  when  it  lays  the  whole  body  of  the 
proof  with  fidelity  before  you.  Notwithstanding  all  the  declama- 
tions upon  French  anarchy,  I  think  I  may  safely  assert,  that  it  has 
been  distinctly  proved,  by  the  evidence,  that  the  ShefSeld  people 
were  for  universal  representation  in  a  British  House  of  Commons, 
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This  appears  to  have  been  the  general  sentiment,  with  the  excep- 
tion of  one  witness,  whose  testimony  makes  the  truth  and  hona  fides 
of  the  sentiments  far  more  striking;  the  witness  I  aUude  to  (George 
Widdison),  whose  evidence  I  shall  state  in  his  place,  seems  to  be  a 
plain,  blunt,  honest  man,  and  by  the  by,  which  mast  never  be 
forgotten  of  any  of  them,  the  Crown's  witness.  I  am  not  interested 
in  the  veracity  of  any  of  them,  for  (as  I  have  frequently  adverted 
to)  the  Crown  must  take  them  for  better  for  worse — it  must  sup- 
])ort  each  witness,  and  the  whole  body  of  its  evidence  throughout 
If  you  do  not  believe  the  whole  of  what  is  proved  by  a  witness, 
what  confidence  can  you  have  in  part  of  it,  or  what  part  can  you 
select  to  confide  in  ?  If  you  are  deceived  in  part,  who  shall 
measure  the  boundaries  of  the  deception  ?  This  man  says  he  was 
at  first  for  universal  suffrage ;  Mr.  Yorke  had  persuaded  him,  from 
all  the  books,  that  it  was  tlie  best ;  but  that  he  afterwards  saw 
reason  to  think  otherwise,  and  was  not  for  going  the  length  of  the 
Duke  of  Bichmond ;  but  that  all  the  other  Sheffield  people  were 
for  the  Duke's  plan  ;  a  fact  confirmed  by  the  cross-examination  of 
every  one  of  the  witnesses.  You  have,  therefore,  positively  and 
distinctly,  upon  the  universal  authority  of  the  evidence  of  the  Crown, 
the  people  of  Sheffield,  who  are  charged  as  at  the  head  of  a  repub- 
lican conspiracy,  proved  to  be  associated  on  the  veiy  principles 
which,  at  different  times,  have  distinguished  the  most  eminent 
])er6ons  in  this  kingdom ;  and  the  charge  made  upon  them,  with 
regard  to  arms,  is  cleared  up  by  the  same  universal  testimony. 

You  recollect  that,  at  a  meeting  held  upon  the  Castle  Hill,  there 
were  two  parties  in  the  country,  and  it  is  material  to  attend  to  what 
these  two  parties  were.  In  consequence  of  the  King's  proclama- 
tion, a  great  number  of  honourable,  zealous  persons,  who  had  been 
led  by  a  thousand  artifices  to  believe  that  there  was  a  just  cause  of 
alarm  in  the  country,  took  very  extraordinary  steps  for  support  of 
the  magistracy.  The  publicans  were  directed  not  to  entertain 
persons  who  were  friendly  to  a  reform  of  Parliament ;  and  alarms 
of  change  and  revolution  pervaded  the  country,  which  became 
greater  and  greater,  as  our  ears  were  hourly  assailed  with  the  suc- 
cessive calamities  of  France.  Others  saw  things  in  an  opposite 
light,  and  considered  that  these  calamities  were  made  the  pretext 
for  extinguishing  British  liberty.  Heart-burnings  arose  between 
the  two  parties ;  and  some,  I  am  afraid  a  great  many,  wickedly  or 
ignorantly  interposed  in  a  quarrel  which  zeal  had  begun.  The 
societies  were  disturbed  in  their  meetings,  and  even  the  private 
dwellings  of  many  of  their  meml)ers  were  illegally  violated.  It  ap 
pears  by  the  veiy  evidence  for  the  Crown,  by  which  the  cause  must 
stand  or  fall,  that  many  of  the  friends  of  reform  were  daily  insulted, 
—their  houses  threatened  to  be  pulled  down,  and  their  peaceable 
meetings  beset  by  pretended  magistrates,  without  the  process  of  the 
law.    These  proceedings  naturally  suggested  the  propriety  of  having 
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arms  for  self-defence,  the  first  and  most  unquestionable  privilege 
of  man,  in  or  out  of  society,  and  expressly  provided  for  by  the 
very  letter  of  English  law.  It  was  ingeniously  put  by  the  learned 
counsel,  in  the  examination  of  a  witness,  that  it  was  complained 
of  amongst  them,  that  very  little  was  sufficient  to  obtain  a  warrant 
from  some  magistrates,  and  that  therefore  it  was  as  well  to  be  prOi- 
vided  for  those  who  might  have  warrants  as  for  those  who  had  none 
Gtentlemen,  I  am  too  much  exhausted  to  pursue  or  argue  such  a 
difference,  even  if  it  existed  upon  the  evidence,  because  if  the  so- 
cieties in  question  (however  mistakenly)  considered  their  meetings 
to  be  legal,  and  the  warrants  to  disturb  them  to  be  beyond  the 
authority  of  the  magistrate  to  gi*ant,  they  had  a  right,  at  the  peril 
of  the  legal  consequences,  to  stand  upon  their  defence ;  and  it  is  no 
transgression  of  the  law,  much  less  high  treason  against  the  King, 
to  resist  his  officers  when  they  pass  the  bounds  of  their  authority. 
80  much  for  the  general  evidence  of  arms ;  and  the  first  and  last 
time  that  even  the  name  of  the  prisoner  is  connected  with  the  sub* 
ject,  is  by  a  letter  he  received  from  a  person  of  the  name  pf  Daviso^. 
I  am  anxious  that  this  part  of  the  case  should  be  distinctly  under- 
Rtood,  and  I  will,  therefore,  bring  back  this  letter  to  your  attention. 
The  letter  is  as  follows : — 

"  Fellow-citizkn, 

"The  barefaced  aristocracy  of  the  present  Administration  has 
made  it  necessary  that  we  should  be  prepared  to  act  on  the  defensive 
against  any  attack  they  may  command  their  newly-armed  minions 
to  make  upon  us.  A  plan  has  been  hit  upon,  and  if  encouraged 
sufficiently,  will  no  doubt  have  the  effect  of  furnishing  a  quantity 
of  pikes  to  the  patriots,  great  enough  to  make  them  formidable. 
The  blades  are  made  of  steel,  tempered  and  polished  aflber  an  ap- 
proved form.  They  may  be  fixed  into  any  shafts  (but^r  ones  are 
recommended)  of  the  girt  of  the  accompanying  hoops  at  the  top  end, 
and  about  an  inch  more  at  the  bottom. 

**  The  blades  and  hoops  (more  than  which  cannot  properly  be  sent 
to  any  great  distance)  will  be  charged  one  shilling.  Money  to  be 
sent  with  the  orders. 

"  As  the  institution  is  in  its  infancy,  immediate  encouragement  is 
necessary. 

'*  Orders  may  he  sent  to  the  secretary  of  iJie  Sheffield  Constitutumal 
Society.    [Struck  out] 

"  BiCHAKD  Davison. 

"  Sheffield,  April  24,  1794.'* 

Gentlemen,  you  must  recollect  (for,  if  it  should  escape  you,  it 
might  make  a  great  difference)  that  Davison  directs  the  answer  to 
this  letter  to  be  sent  to  Bobert  Moody  at  Sheffield,  to  prevent  post- 
office  suspicion ;  and  that  he  also  encloses  in  it  a  similar  one  which 
Mr.  Hardy  was  to  forward  to  Norwich,  in  order  that  the  society  at 

2  D 
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that  place  tdight  provide  pikes  for  theftisel^res,  in  the  eame  manner 
that  Davison  was  recommendiDg,  through  Hardy,  to  tiie  people  of 
London.  Now,  what  followed  upon  the  prisoner's  receiving  thifl 
letter  ?  It  is  in  evidence  by  this  very  Moody,  to  whom  the  answer 
was  to  be  sent,  and  who  was  examined  as  a  witness  by  the  Crown, 
ihaJt  he  never  received  (my  answer  to  the  leUer ;  and  although 
there  was  an  universal  seizure  of  papers,  no  such  letter,  nor  any 
other,  appeared  to  have  been  written ;  and  what  is  more,  the  letter 
to  Norwich  from  Davison,  enclosed  in  bis  letter  to  Hardy,  was 
never  forwaitled,  but  was  found  in  his  custody  when  he  was 
arrested,  three  weeks  afterwards,  folded  up  in  tlie  other,  and 
unopened  as  he  received  it.  (xood  Gkxi  I  what  has  become  of  the 
humane  sanctuary  of  Eaglish  justice-^where  is  the  sense  and 
meaning  of  the  term  pi^ovably  in  tlie  statute  of  King  Edward — ^if 
such  evidence  can  be  received  against  an  English  subject  on  a  trial 
for  his  life?  If  a  man  writes  a  letter  to  me  about  pikes  or  about 
anything  else,  can  I  help  it  ?  And  is  it  evidence  (except  to  acquit 
me  of  suspicion)  when  it  appears  that  nothing  is  done  upon  it  ? 
Mr.  Hardy  never  before  corresponded  with  Davison — ^lie  never 
desired  him  to  write  to  liim.  How  indeed  could  he  desire  him, 
when  his  very  existence  was  unknown  to  him  ?  He  never  returned 
an  answer ;  he  never  forwat  ded  the  enclosed  to  Norwich ;  he  never 
even  communicated  the  letter  itself  to  his  own  society,  although  he 
was  its  secretary,  which  showed  he  considered  it  as  the  unauthorised, 
officious  correspondence  of  a  private  man ;  he  never  acted  upon  it 
At  all,  nor  appears  to  have  regarded  it  as  dan(|;erous  or  important, 
since  he  neither  destroyed  nor  concealed  it  Gentlemen,  I  declare 
I  hardly  know  in  what  language  to  express  my  astonishment  that 
tiie  Crown  can  ask  you  to  shed  the  blood  of  the  man  at  the  bar 
upon  such  foundations.  Tet,  this  is  the  whole  of  the  written 
evidence  concerning  arms ;  for  the  remainder  of  the  plot  rests,  for 
its  foimdation,  upon  the  parole  evidence,  the  whole  of  which  I  shall 
pursue  with  precision,  and  not  suffer  a  link  of  the  chain  to  pass 
unexamined. 

William  Carnage  was  the  first  witness:  he  swore  that  the 
Sheffield  societies  were  frequently  insulted  and  threatened  to  be 
dis()erBed,  so  that  the  people  in  general  thought  it  necessary  to 
defend  themselves  against  illegal  attacks ;  that  the  justices  having 
officiously  intruded  themselves  into  their  peaceable  and  legal 
meetings,  they  thought  they  hud  a  right  to  be  armed ;  but  they 
did  not  claim  this  right  under  the  law  of  nature  or  by  theories  of 
government,  but  as  English  subjects  under  the  Grovemment  of 
England  ;  for  they  say  in  their  {)a|)er,  which  has  been  read  by  the 
Crown  that  would  condemn  them,  that  they  wei'e  entitled  by  the 
Bill  of  Bights  to  be  armed.  Gentlemen,  they  state  their  title 
truly.  The  preamble  of  that  statute  enumerates  the  offences  of 
King  James  tlie  Second^  amongst  the  chief  of  which  was  bis 
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causing  bis  subjects  to  be  disarmed,  and  then  oar  ancestors  claim 
this  violated  right  as  their  indefeasible  inheritance.  Let  us, 
therefore,  be  cautious  how  we  rush  to  the  conclusion  that  men  are 
plotting  treason  against  the  King  because  they  are  asserting  a 
right,  the  violation  of  which  has  been  adjudged  against  a  King  to 
be  treason  against  the  people.  And  let  us  not  suppose  that  English 
subjects  are  a  banditti  for  preparing  to  defend  their  legal  liberties 
with  pikes,  because  pikes  may  have  been  accidentally  employed  in 
another  country  to  destroy  both  liberty  and  law.  Camage  says  he 
was  spoken  to  by  this  Davison  about  three  dozen  of  pikea  What 
then  ?  He  is  the  Crown's  witness,  whom  they  offer  to  you  as 
THE  WITNESS  OF  TRUTH,  and  he  started  with  horror  at  the  idea  of  yio« 
lenoe,  and  spoke  with'  visible  reverence  for  the  King,  saying,  God 
forbid  that  he  should  touch  him ;  but  he,  nevertheless,  had  a  pike 
for  himself.  Indeed,  the  manliness  with  which  he  avowed  it  gave 
an  additional  strength  to  his  evidence.  "  No  doubt,"  says  he, ''  I  had 
a  pike,  but  I  would  not  have  remained  an  hour  a  member  of  the 
society  if  I  had  heard  a  syllable  that  it  was  in  the  contemplation  of 
anybody  to  employ  pikes  or  any  other  arms  against  the  King  or 
the  Gt)vernment.  We  meant  to  petition  Parliament  through  the 
means  of  the  convention  of  Edinburgh,  thinking  that  the  House 
of  Commons  would  listen  to  this  expression  of  the  general  senti- 
ments of  the  people;  for  it  had  been  thrown  out,  he  said,  in 
Parliament,  that  the  people  did  not  desire  it  themselves." 

Mr.  Bi'oomhead,  whose  evidence  I  have  already  commented  upon, 
a  sedate,  plain,  sensible  man,  8{K)ke  also  of  his  affection  to  the 
Government,  and  of  the  insults  and  tltreats  which  had  been  offered 
to  the  people  of  She£Seld.  He  says,  **  I  heard  of  arms  on  the  Castle 
Hill,  but  it  is  fit  this  should  be  distinctly  explained:  a  wicked 
handbill  to  provoke  and  terrify  the  multitude  had  been  thrown 
about  the  town  in  the  night,  which  caused  agitation  in  the  minds 
of  the  people,  and  it  was  then  spoken  of  as  being  the  right  of  every 
individual  to  have  arms  for  defence ;  but  there  was  no  idea  ever 
started  of  resisting,  much  less  of  attacking^  the  Government.  I 
never  heard  of  such  a  thing.  I  fear  God,"  said  the  witness,  "  and 
honour  the  King,  and  would  not  have  consented  to  send  a  delegate 
to  Edinburgh  but  for  peaceable  and  legal  purposes." 

The  next  evidence,  upon  the  subject  of  arms,  is  what  is  proved 
by  Widdison,  to  which  I  beg  your  particular  attention,  because,  if 
there  be  any  reliance  upon  his  testimony,  it  puts  an  end  to  every 
criminal  imputation  upon  Davison,  through  whom,  in  the  strange 
manner  already  observed  upon,  Hardy  could  alone  be  criminated. 

This  man,  Widdison,  who  was  both  a  turner  and  hairdresser, 
and  who  dressed  Davison's  hair,  and  was  his  roost  intimate  acquaint- 
ance, gives  you  an  accoimt  of  their  most  confidential  conversations 
upon  the  subject  of  the  pikes,  when  it  is  impossible  that  they 
could  be  imposing  upon  one  another;  and  he  declares,  upon  his 
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solemn  oath,  that  Davison,  without  even  the  knowledge  or  anthoritj 
of  the  Sheffield  society,  thinking  that  the  same  insults  might  fa« 
offered  to  the  London  societies,  wrote  the  letter  to  Hardy,  of  his 
own  head^  as  the  witness  expressed  it^  and  that  he,  Widdison, 
made  the  pike  shafts  to  the  number  of  a  dozen  and  a  half. 
Davison,  he  said,  was  his  customer.  He  told  him  that  people 
began  to  think  themselves  in  danger,  and  he  therefore  made  the 
handles  of  the  pikes  for  sale  to  the  number  of  a  dozen  and  a  half, 
and  one,  likewise,  for  himself,  without  conceiving  that  he  offended 
against  any  law.  "  I  love  the  King,"  said  Widdison,  ''as  much  as 
any  man,  and  all  the  people  I  associated  with  did  the  same.  I 
would  not  have  stayed  with  them  if  they  had  not  Mr.  Yorke  often 
told  me  privately  that  he  was  for  universal  representation,  and  so 
were  we  all;  the  Duke  of  Biohmond's  plan  was  our  omlt 
OBJECT."  This  was  the  witness  who  was  shown  the  Duke's  letter, 
and  spoke  to  it  as  being  circulated,  and  as  the  very  creed  of  the 
fiocietiea  This  evidence  shows,  beyond  all  doubt,  the  genuine 
sentiments  of  these  people,  because  it  consists  of  their  most  confi- 
dential communications  with  one  another ;  and  the  only  answer, 
therefore,  that  can  possibly  be  given  to  it  is,  that  the  witnesses  who 
deliver  it  are  imposing  upon  the  Court  But  this  (as  I  have  wearied 
you  with  reiterating)  the  Crown  cannot  say ;  for,  in  that  case,  their 
whole  proof  falls  to  the  ground  together,  since  it  is  only  from  the 
same  witnesses  that  the  very  existence  of  these  pikes  and  their 
handles  comes  before  us ;  and,  if  you  suspect  their  evidence  in  part, 
for  the  reasons  already  given,  it  must  be  in  ioto  rejected.  My 
friend  is  so  good  as  to  furnish  me  with  this  further  observation : 
that  Widdison  said  he  had  often  heard  those  who  called  themselves 
aristocrats  «ay,  that  if  an  invasion  of  the  country  should  take  place, 
they  would  begin  with  destroying  their  enemies  at  home,  that  they 
might  be  unanimous  in  the  defence  of  their  country. 

John  Hill  was  next  called  :  he  is  a  cutler,  and  was  employed  by 
Davison  to  make  the  blades  for  the  pikea  He  saw  the  letter 
which  was  sent  to  Hardy,  and  knew  that  it  was  sent  lest  there 
should  be  the  same  call  for  defence  in  London  against  ill^l 
attacks  upon  the  societies,  for  that  at  Sheffield  they  were  daily 
insulted,  and  that  the  opposite  party  came  to  his  own  house,  fired 
muskets  under  the  door,  and  threatened  to  pull  it  down.  He 
swears  that  they  were,  to  a  man,  faithful  to  the  King,  and  that  the 
reform  proposed  was  in  the  Commons'  House  of  Parliament 

John  Edwards  was  called  further  to  connect  the  prisoner  with 
this  combination  of  force  ;  but  so  far  from  establishing  it,  he  swore, 
upon  his  cross-examination,  that  his  only  reason  for  going  to 
Hardy's  was  that  he  wanted  a  pike  for  his  own  defence,  without 
connection  with  Davison  or  with  Sheffield,  and  without  concert  or 
correspondence  with  anybody.  He  had  heard,  he  said,  of  the 
violences  at  Sheffield,  and  of  the  pikes  that  had  been  made  there 
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for  defence  ;  that  Hardy,  on  bis  application,  showed  him  the  letter 
which,  as  has  appeared,  he  never  showed  to  any  other  person. 
This  is  tlie  whole  sum  and  substance  of  the  evidence  which  applies 
to  the  charge  of  pikes,  after  the  closest  investigation,  under  the 
sanction  and  by  the  aid  of  Parliament  itself;  evidence  which,  so 
far  from  establishing  the  fact,  would  have  been  a  satisfactory  answer 
to  almost  any  testimony  by  which  such  a  fact  could  have  been  sup- 
ported ;  for  in  this  unparalleled  proceeding  the  prisoner's  counsel 
is  driven  by  his  duty  to  dwell  upon  the  detail  of  the  Crown's 
proofs,  because  the  whole  body  of  it  is  the  completest  answer  to  the 
indictment  which  even  a  free  choice  itself  could  have  selected.  It 
is  further  worthy  of  your  attention,  that,  as  far  as  the  evidence 
proceeds  from  these  plain  natural  sources,  which  the  Crown  was 
driven  to  for  the  necessary  foundation  of  the  proceedings  before 
yon,  it  has  been  simple,  uniform,  natural,  and  consistent ;  and  that, 
whenever  a  different  complexion  was  to  be  given  to  it,  it  was  only 
through  the  medium  of  spies  and  informers,  and  of  men,  indepen- 
dently of  their  infamous  trade,  of  the  most  abandoned  and  profli- 
gate characters. 

Before  I  advert  to  what  has  been  sworn  by  this  description  of 
persons,  I  will  give  you  a  wholesome  caution  concerning  them, 
and  having  no  eloquence  of  my  own  to  enforce  it,  I  will  give  it  to 
you  in  the  language  of  the  same  gentleman  whose  works  are  always 
seasonable,  when  moral  or  political  lessons  are  to  be  rendered 
delightful.  Look,  then,  at  the  picture  of  society  as  Mr.  Burke  has 
drawn  it,  under  the  dominion  of  spies  and  informers — I  say  under 
their  dominion,  for  a  resort  to  spies  may  on  occasions  be  justifiable, 
and  their  evidence,  when  confirmed,  may  deserve  implicit  credit ; 
but  I  say  under  the  dominum  of  spies  and  informers,  because  the 
case  of  the  Crown  must  stand  alone  upon  their  evidence,  and  upon 
their  evidence,  not  only  unconfirmed,  but  in  direct  contradiction 
to  every  witness  not  an  informer  or  a  spy,  and  in  a  case  too  where 
the  truth,  whatever  it  is,  lies  within  the  knowledge  of  forty  or  fifty 
thousand  people.  Mr.  Burke  says — I  believe  I  can  remember  it 
without  reference  to  the  book : — 

"A  mercenary  informer  knows  no  distinction.  Under  such  a 
system  the  obnoxious  people  are  slaves,  not  only  to  the  Government, 
but  they  live  at  the  mercy  of  every  individual ;  they  are  at  once 
the  slaves  of  the  whole  community  and  of  every  part  of  it,  and  the 
worst  and  most  unmerciful  men  are  those  on  whose  goodness  they 
most  depend. 

"In  this  situation  men  not  only  shrink  from  the  frowns  of  a 
stem  mt^strate,  but  are  obliged  to  fly  from  their  very  st)ecieH. 
The  seeds  of  destniction  are  sown  in  civil  intercourse  and  in  social 
babitndes.  The  blood  of  wholesome  kindred  is  infected.  The 
tables  and  beds  are  surrounded  with  snares.  All  the  means  given 
by  Providence  to  make  life  safe  and  comfortable  are  perverted  into 
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instrumentff  of  terror  and  tormeni  This  speoies  of  nnivereal 
subserviency,  that  makes  the  very  servant  who  waits  behind  your 
chair  the  arbiter  of  your  life  and  fortune,  has  such  a  tendency  to 
degrade  and  abase  mankind^and  to  deprive  them  of  tliat  assured 
ana  liberal  state  of  mind  which  alone  can  make  us  what  we  ought 
to  be,  that  I  vow  to  God  I  would  sooner  bring  myself  to  put  a  man 
to  immediate  death  for  opinions  I  disliked,  and  so  to  get  rid  of  the 
man  and  his  opinions  at  once,  than  to  fret  him  with  a  feverish 
being,  tainted  with  the  jail  distemper  of  a  contagious  servitude,  to 
keep  him  above  ground  an  animated  mass  of  putrefaction,  corrupted 
himself,  and  corrupting  all  about  him." 

Gtentlemen,  let  me  bring  to  your  recollection  the  deportment  of 
the  first  of  this  tribe,  Mr.  Alexander,  who  could  not  in  half  an 
hour  even  tell  where  he  had  lived,  or  why  he  had  left  his  master. 
Does  any  man  believe  that  he  had  forgotten  these  most  recent 
transactions  of  his  life  ?  Certainly  not ;  but  his  history  would 
have  undone  his  credit,  and  must  therefore  be  concealed.  He  had 
lived  with  a  liDendrai)er,  whose  address  we  could  scarcely  get  from 
him,  and  they  had  parted  because  they  had  words.  What  were 
the  words  ?  We  were  not  to  be  told  that  He  then  went  to  a 
Mr.  Killerby's,  who  agreed  with  him  at  twenty-five  guineas  a  year. 
Why  did  he  not  stay  there  ?  He  was  obliged,  it  seems,  to  give  up 
this  lucrative  agreement  because  he  was  cJl>Iiged  to  attend  here  as 
a  witness.  Gentlemen,  Mr.  Killerby  lives  only  in  Holborn,  and 
was  he  obliged  to  give  up  a  permanent  engagement  with  a  tradefl- 
man  in  Holborn  because  he  was  obliged  to  be  absent  at  the  Old 
Bailey  for  five  minutes  in  one  single  day  ?  I  asked  him  if  he  had 
told  Mr.  White,  the  jSolicitor  for  tlie  Treasury,  who  would  not 
have  been  so  cruel  as  to  deprive  a  man  of  his  bread  by  keeping 
him  upon  attendance  whicn  might  have  been  avoided  by  a  par- 
ticular notice.  The  thing  spoke  for  itself.  He  had  never  told  Mr. 
White ;  but  had  he  ever  told  Mr.  Killerby  ?  For  how  else  could 
he  know  that  his  place  was  inconsistent  with  his  engagement  upon 
this  trial  ?  No,  he  had  never  told  him  I  How  then  did  he  collect 
that  his  place  was  inconsistent  with  his  duty  here  ?  This  question 
never  received  any  answer.  You  saw  how  he  dealt  with  it,  and 
how  he  stood  stammering,  not  daring  to  lift  up  his  countenance  in 
any  direction— -confused,  disconcerted,  and  confounded. 

Driven  from  the  accusation  upon  the  subject  of  pikes,  and  even 
from  the  very  colour  of  accusation,  and  knowing  tlmt  nothing  was 
to  be  done  without  the  proof  of  arms,  we  have  got  this  miserable, 
solitary  knife,  held  up  to  us  as  the  engine  which  was  to  destroy  the 
constitution  of  this  country ;  and  Mr.  Groves,  an  Old  Bailey  solici- 
tor, employed  as  a  spy  upon  the  occasion,  has  been  selected  to  give 
frobability  to  this  monstrous  absurdity  by  his  reapeciaUe  evidence, 
understand  that  this  same  gentleman  has  carried  bis  system  of 
spying  to  such  a  pitch  as  to  practise  it  since  this  unfortunate  man 
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has  been  standing  a  prisoner  before  yon,  proffering  himflelf  as  a 
friend  to  the  committee  preparing  bis  defence,  that  he  might  dis- 
cover to  the  Crown  the  materials  by  which  he  meant  to  defend  his 
life.  I  state  this  only  from  report,  and  I  hope  in  €k)d  I  am  mis- 
taken ;  for  human  nature  starts  back  appalled  from  such  atrocity, 
and  shrinks  and  trembles  at  the  very  statement  of  it.  Bnt  as  to  the 
peijury  of  this  miscreant,  it  will  appear  palpable  beyond  all  ques- 
tion, and  he  shall  answer  for  it  in  due  season.  He  tells  you  he 
attended  at  Chalk  Farm  ;  and  that  there,  forsooth,  amongst  about 
seven  or  eight  thousand  people,  he  saw  two  or  three  persons  with 
knives.  He  might,  I  should  think,  have  seen  many  more,  as  hardly 
any  man  goes  without  a  knife  of  some  sort  in  his  pocket.  He 
asked,  however,  it  seems,  where  they  got  these  knives,  and  was 
directed  to  Green,  a  hairdresser,  who  deals  besides  in  cutlery; 
and  accordingly  this  notable  Mr.  Groves  went  (as  he  told  us)  to 
Green's,  and  asked  to  purchase  a  knife,  when  Green,  in  answer 
to  him,  said,  "Speak  low,  for  my  wife  is  a  damned  aristocrat." 
This  answer  was  sworn  to  by  the  wretch,  to  give  you  the  idea  that 
Green,  who  had  the  knives  to  sell,  was  conscious  that  he  kept  them 
for  an  illegal  and  wicked  purpose,  and  that  they  were  not  to  be  sold 
in  public.  The  door,  he  says,  being  ajar,  the  man  desired  him  to 
speak  low,  from  whence  he  would  have  you  understand  that  it  waisr 
because  this  aristocratic  wife  was  within  hearing.  This,  gentle^ 
men,  is  the  testimony  of  Groves ;  and  Green  himself  is  called  asf 
the  next  witness,  and  called  by  whom?  Not  by  me — I  know 
nothing  of  him  ;  he  is  the  Crown's  own  witness.  He  is  called  to 
confirm  Grove's  evidence;  but  not  being  a  sptfy  he  declared 
solemnly  upon  his  oath,  and  I  can  confirm  his  evidence  by  several 
respectable  people,  that  the  knives  in  question  lie  constantly,  and 
lay  then,  in  his  open  shop- window,  in  what  is  called  the  show-glass, 
where  cutlers,  like  other  tradesmen,  expose  their  ware  to  public 
view ;  and  that  the  knives  differ  in  nothing  from  others  publicly 
sold  in  the  Strand,  and  every  other  street  in  London  ;  that  he 
bespoke  them  from  a  rider,  who  came  round  for  orders  in  the 
usual  way ;  that  he  sold  only  fourteen  in  all,  and  that  they  were 
made  up  in  little  packets,  one  of  which  Mr.  Hardy  had,  who  was 
to  choose  one  for  himself,  but  four  more  were  found  in  his  posses- 
sion, becanse  he  was  arrested  before  Green  had  an  opportunity  of 
sending  for  them. 

Gentlemen,  I  think  the  pikes  and  knives  are  now  completely 
disposed  of ;  but  something  was  said  also  about  guns.  Let  us,  there- 
fore, see  what  that  amounts  to.  It  appears  Uiat  Mr.  Hardy  was 
applied  to  by  Samuel  Williams,  a  gun-engraver,  who  was  not  even 
a  member  of  any  society,  and  who  asked  him  if  he  knew  anybody 
who  wanted  a  gun.  Hardy  said  he  did  not;  and  undoubtedly, 
upon  the  Crown's  own  showing,  it  must  be  taken  for  granted  that 
if  at  that  time  he  had  been  acquainted  with  any  plan  of  arming. 
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he  would  have  given  a  different  answer,  and  would  have  jumped  at 
the  offer.  About  a  fortnight  afterwards,  however  (Hardy  in  the 
interval  having  become  acquainted  with  Franklow)^  Williams  called 
to  bu J  a  pair  of  shoes,  and  then  Hardy,  recollecting  his  former  ap- 
plication,  referred  him  to  Franklow,  who  had  in  the  most  public 
manner  raised  the  forty  men  who  were  called  the  Loyal  Lambetli 
Association  :  so  that,  in  order  to  give  this  transaction  any  bearing 
upon  the  charge,  it  became  necessary  to  consider  Franklow's  asso- 
ciation as  an  armed  conspiracy  against  the  Government,  though  the 
forty  people  who  composed  it  were  collected  by  public  advertise- 
ment, though  they  were  enrolled  under  public  articles,  and  though 
Franklow  himself,  as  appears  from  the  evidence,  attended  publicly 
at  the  Globe  Tavern  in  his  uniform,  whilst  the  carlouch  boxes  and 
the  other  accoutrements  of  these  secret  conspirators  lay  openly  upon 
his  shop-board,  exposed  to  the  open  view  of  all  his  customers  and 
neighbours.  This  story,  therefore,  is  not  less  contemptible  than 
that  which  you  must  have  all  heard  concerning  Mr.  Walker,  whom 
I  went  to  defend  at  Lancaster,  where  that  respectable  gentleman 
was  brought  to  trial  upon  such  a  trumped-up  charge,  supported  by 
the  solitary  evidence  of  one  Dunn,  a  most  infamous  witness.  But 
what  was  the  end  of  that  prosecution  ?  I  recollect  it  to  the  honour 
of  my  friend,  Mr.  Law,  who  conducted  it  for  the  Crown,  who,  know- 
ing that  there  were  persons  whose  passions  were  agitated  upon  these 
subjects  at  that  moment,  and  that  many  persons  had  enrolled  them- 
selves in  societies  to  resist  conspiracies  against  the  Government, 
behaved  in  a  most  manful  and  honourable  manner — ^in  a  manner 
indeed,  which  the  public  ought  to  know,  and  which  I  hope  it  never 
will  forget :  he  would  not  even  put  me  upon  my  challenges  to  such 
persons,  but  withdrew  them  from  the  pannel ;  and  when  he  saw  the 
complexion  of  the  affair,  from  the  contradiction  of  the  infamous  wit- 
ness whose  testimony  supported  it,  he  honourably  gave  up  the  cause. 
Gentlemen,  the  evidence  of  Lynam  does  not  require  the  same 
contradiction  which  fell  upon  Mr.  Groves,  because  it  destroys  itself 
by  its  own  intrinsic  inconsistency.  I  could  nOt»  indeed,  if  it  were 
to  save  my  life,  undertake  to  state  it  to  you.  It  lasted,  I  think, 
about  six  or  seven  hours,  but  I  have  marked  under  different  parts 
of  it  passages  so  grossly  contradictory,  matter  so  impossible,  so 
inconsistent  with  any  course  of  conduct,  that  it  will  be  sufficient  to 
bring  these  parts  to  your  view  to  destroy  nil  the  rest  But  let  us 
first  examine  in  what  manner  this  matter,  such  as  it  is,  was  re- 
corded. He  professed  to  speak  from  notes,  yet  I  observed  him 
frequently  looking  up  to  the  ceiling  whilst  he  was  speaking.  When 
I  said  to  him, "  Are  you  now  speaking  from  a  note  ?  Have  you  got 
any  note  of  what  you  are  now  saying  ?  **  he  answered, "  Oh»  no,  this  Ls 
from  recollection."  Good  God  Almighty !  recollection  mixing  itself 
with  notes  in  a  case  of  high  treason  1  He  did  not  even  take  down 
the  words — nay,  to  do  the  man  justice,  he  did  not  even  affect  to 
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bare  taken  the  words;  but  only  the  substance,  as  he  himself  ex- 
pressed it  Oh,  SXC2LLBNT  EVIDENCIB I  ThB  8UB8TAN0B  OF  WORDS 
TAKSN  DOWN  BY  A  8PT,  AND  SUPPLIED,  WHEN  DEFECTIVE,  BY  UI8 

MEMORY.  But  I  must  not  call  him  a  spy,  for  it  seems  he  took  them 
hem  fide  as  a  delegate,  and  yet  bond  fide  as  an  informer.  What  n 
happy  combination  of  fidelity  i — ^faithful  to  serve,  and  faithful  to 
betray  I^-cori-ect  to  record  for  the  business  of  the  society,  and  cor- 
rect to  dissolve  and  to  punish  it !  What,  after  all,  do  the  notes 
amount  to  ?  I  will  advert  to  the  parts  I  alluded  to.  They  were,  it 
seems,  to  go  to  Frith  Street  to  sign  the  declaration  of  the  Friends 
of  the  Liberty  of  the  Press,  which  lay  there  already  signed  by 
between  twenty  and  thirty  members  of  tiie  House  of  Commons,  and 
many  other  respectable  and  opulent  men,  and  then  they  were  to 
begin  civil  confusion,  and  the  King's  head  and  Mr.  Pitt's  wera  to 
be  placed  on  Temple  Bar.  Immediately  after  which  we  find  them 
resolving  unanimously  to  thank  Mr.  Wharton  for  his  speech  to  sup- 
port the  glorious  Bevolution  of  1688,  which  supports  the  very 
tlirone  that  was  to  be  destroyed  1  which  same  speech  they  were  to 
circulate  in  thousands  for  the  use  of  the  societies  throughout  the 
kingdom.  Such  incoherent,  impossible  matter,  proceeding  from 
such  a  source,  is  unworthy  of  all  further  concern. 

Thus  driven  out  of  everything  which  relates  to  arms,  and  from 
every  other  matter  which  can  possibly  attach  upon  life,  they  have 
recourse  to  an  expedient  which,  I  declare,  fills  my  mind  with 
horror  and  terror.  It  is  this:  The  Corresponding  Society  had  (you 
recollect),  two  years  before,  sent  delegates  to  Scotland,  with  specific 
instructions  peaceably  to  pursue  a  parliamentary  reform.  When 
the  convention  which  they  were  sent  to  was  dispersed,  they  sent  no 
others,  for  they  were  airested  when  only  considering  of  the  propriety 
of  another  convention.  It  happened  that  Mr.  Hardy  was  the  secre- 
tary during  the  period  of  these  Scotch  proceedings,  and  the  letters 
consequently  vn*itten  by  him  during  that  period  were  all  official 
letters  from  a  large  body,  circulated  by  him  in  point  of  form« 
When  the  proposition  took  place  for  calling  a  second  convention, 
Mr.  Hardy  continued  to  be  secretary,  and,  in  that  character,  signed 
the  circular  letter  read  in  the  course  of  the  evidence,  which  appears 
to  have  found  its  way,  in  the  course  of  circulation,  into  Scotland* 
This  single  circumstance  has  been  admitted  as  the  foundation  of 
receiving  in  evidence  against  the  prisoner  a  long  transaction  im- 
pnted  to  one  Watt  at  Edinburgh,  whose  very  existence  was  unknown 
to  Hardy.  Tins  Watt  had  been  employed  by  Government  as  a  spy, 
bat  at  last  caught  a  Tartar  in  his  spyship ;  for,  in  endeavouring  to 
nrge  innocent  men  to  a  project  which  never  entered  into  their 
imaginations,  he  was  obliged  to  show  himself  ready  to  do  what  he 
recommended  to  others;  and  the  tables  being  turned  upon  him, 
he  was  hanged  by  his  employers.  This  man  Watt  read  from  a 
paper  designs  to  be  accomplishedi  but  which  he  never  intended 
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to  attempt,  and  the  siiooess  oF  which  he  knew  to  be  Tisionary. 
To  suppose  that  Great  Britain  conld  have  been  destroyed  by  snch 
a  rebel  as  Watt,  would  be,  as  Dr.  Johnson  says,  to  ex{)ect  thst  a 
l^reat  city  might  be  drowned  by  the  overflowing  of  its  kennels.  But 
whatever  might  be  the  peril  of  Watt's  conspiracy,  what  had  Hardy 
to  do  with  it  ?  The  people  with  Watt  were  five  or  six  persons, 
wholly  unknown  to  tianly,  and  not  members  of  any  society  of 
which  Mr.  Hardy  was  a  member.  I  vow  to  God,  therefore,  Uiat  I 
cantiot  express  what  I  feel,  when  I  am  obliged  to  state  the  evidence 
by  which  he  is  sought  to  be  affected.  A  letter — ^viz.,  the  circular 
letter  signed  by  Hardy  for  calling  another  convention — is  shown  to 
George  Boss,  who  says  he  received  it  from  one  Stock,  who  belonged 
to  a  society  which  met  in  Nicolson  Street  in  Edinburgh,  and  ^at 
lie  sent  it  to  Perth,  Strathaven,  and  Paisley,  and  other  places  in 
Scotland ;  and  the  single  unconnected  evidence  of  this  public  letter 
finding  its  way  into  Scotland,  is  made  the  foundation  of  letting  in 
the  whole  evidence  which  hanged  Watt  against  Hardy,  who  never 
knew  him.  Government  hanged  its  own  spy  in  Scotland  upon  that 
evidence,  and  it  may  be  sufficient  evidence  for  that  purpose.  I  will 
not  argue  the  case  of  a  dead  man,  and,  above  all,  of  such  a  man ; 
but  I  will  say,  that  too  much  money  was  spent  upon  this  perform- 
ance, as  I  think  it  cost  Government  about  fifty  thousand  pounds. 
M'Ewan  says,  that  Watt  read  from  a  paper  to  a  committee  of  six 
or  seven  people,  of  which  he,  the  witness,  was  a  member,  that 
gentlemen  residing  in  the  country  were  not  to  leave  their  habi- 
tations under  pain  of  death ;  that  an  attack  was  to  be  made  in  the 
manner  you  remember,  and  that  the  Lord  Justice^Clerk  and  the 
Judges  were  to  be  cut  off  by  these  men  in  buckram ;  and  then  an 
address  was  to  be  sent  to  the  King,  desiring  him  to  dismiss  his 
Ministers  and  to  put  an  end  to  the  war,  or  that  he  might  expect 
bad  consequences.  What  is  all  this  to  Mr  Habdt?  How  id 
it  possible  to  affect  him  with  any  pait  of  this  ?  Hear  the  sequel; 
and  then  judge  for  yourselves.  Mr.  Watt  said  (t.e.,  the  man  who 
is  hanged,  said),  after  reading  the  paper,  that  he,  Watt,  wished  to 
correspond  with  Mr.  Hardy  in  a  safe  maimer ;  so  that,  because  a 
ruffian  and  a  scoundrel,  whom  I  never  saw  or  heard  of,  chooses,  at 
the  distance  of  four  hundred  miles,  to  say  that  he  tidshes  to  cori-e- 
ipond  toiih  me,  I  am  to  be  involved  in  the  guilt  of  his  actions  I  It 
is  not  proved,  or  insinuated,  that  Mr.  Hardv  ever  saw,  or  heard  of, 
or  knew,  that  such  men  were  in  being  as  Watt  or  Downie ;  nor  is 
it  proved  or  asserted  that  any  letter  was,  in  fact,  written  by  either 
of  them  to  Hardy,  or  to  any  other  person.  No  such  letter  has  been 
found  in  his  possession,  nor  a  trace  of  any  connection  between  them 
and  any  member  of  any  English  society.  The  truth  I  brieve  is, 
that  nothing  was  intended  by  Watt  but  to  entrap  others  to  obtain 
a  reward  for  himself,  and  he  has  been  amply  anajustty  rewarded. 
Gentlemen,  I  desire  to  be  understood  to  be  making  no  attacks  upon 
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QoTerDmeht  I  bave  wished,  throughoat  the  whole  cause,  that 
good  intentions  may  be  imputed  to  it;  but  I  really  confess  that  it 
requires  some  ingenuity  for  Government  to  account  for  the  original 
existence  of  all  this  history,  and  its  subsequent  application  to  the 
present  trial  They  went  down  to  Scotland,  after  the  arrest  of  the 
prisoners,  in  order,  I  suppose,  that  we  might  be  taught  the  law  of 
high  treason  by  the  liord  Justice-Clerk  of  Edinburgh,  and  that 
there  should  be  a  sort  of  rehearsal  to  teach  the  people  of  England 
to  administer  English  laws ;  for,  after  all  this  expense  and  prepara* 
lion,  no  man  was  put  upon  his  trial,  nor  even  arraigned  under  the 
special  commission  in  Scotland,  but  these  two  men — one  for  read-t 
iog'this  paper,  and  the  other  for  not  dissenting  from  it  when  it 
was  read;  and,  with  r^ard  to  this  last  unfortunate  person,  the 
Crown  thought  it  indecent,  as  it  would  indeed  have  been  indecent 
and  scandalous,  to  execute  the  law  u{x>n  1dm.  As  a  gentleman  upon 
his  jury  said,  he  would  die  rather  than  convict  Downie  without  a 
recommendation  of  mercy,  and  he  was  only  brought  over  to  join  in 
the  verdict^  under  the  idea  that  he  would  not  be  executed,  and 
accordingly  he  has  not  suffered  execution.  If  Downie  then  was 
an  object  of  mercy,  or  rather  of  justice,  though  he  was  in  the  very 
room  with  Watt,  and  heard  distinctly. the  proposition,  upon  what 
poesible  ground  can  they  demand  the  life  of  the  prisoner  at  the  bar^ 
on  account  of  a  connection  with  the  very  same  individual,  Uiough 
he  never  corresponded  with  him,  nor  saw  him,  nor  heard  of  him — » 
io  whose  very  being  he  was  an  utter  stranger  f 

Gentlemen,  it  is  impossible  for  me  to  know  what  impression  this 
observation  makes  upon  you  or  upon  the  Conrt ;  but  I  declare  I 
am  deeply  impressed  with  the  application  of  it.  How  is  a  man 
to  defend  himself  against  such  implications  of  guilt  ?  Which  of 
Q8  ail  would  be  safe,  standing  at  the  bar  of  God  or  man,  if  he  were 
even  to  answer  for  all  hhown  expressions,  without  taking  upon  him 
the  crimes  or  rashnesses  of  others  t  This  poor  man  has,  indeed, 
pone  of  his  own  to  answer  for;  yet  how  can  he  stand  safely  in 
judgment  before  you,  if,  in  a  season  of  alarm  and  agitation,  with 
tlie  whole  pressure  of  Qovemment  upon  him,  your  minds  are  to  be 
distracted  with  criminating  materials  brought  from  so  many 
qnarters,  and  of  an  extent  which  mocks  all  power  of  discrimination? 
1  am  conscious  that  I  have  not  adverted  to  the  thousandth  part  of 
them ;  yet  I  am  sinking  under  fatigue  and  weakness-*^!  am  at  this 
moment  scarcely  able  to  stand  np  whilst  I  am  speaking  to  you, 
deprived  as  I  have  been,  for  nights  together,  of  everything  that 
deserves  tlie  name  of  rest,  repose,  or  comfort.  I  therefore  hasten, 
whilst  yet  I  UMiy  be  able,  to  remind  you  once  again  of  the  great 
principle  into  which  all  I  have  been  saying  resolves  itself. 

Gentlemen,  my  whole  argument,  then,  amoimts  to  no  more  than 
this,  that  before  the  crime  of  compassing  thb  Kiko's  death  can  be 
found  btf  you,  the  Jury,  whose  province  it  is  to  judge  of  its  existr 
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ence,  it  most  be  bdtei^  by  you  to  have  existed  in  point  of  &ct 
Before  you  can  adjudge  a  fact,  you  must  bdieve  U — ^not  suspect 
it,  or  imagine  it,  or  fancy  it — but  believe  it  ;  and  it  is  impossible 
to  impress  the  human  mind  with  such  a  reasonable  and  certain 
belief,  as  is  necessary  to  be  impressed,  before  a  Christian  man  can 
adjudge  his  neighbour  to  the  smallest  penal ty,  much  less  to  the 
pains  of  death,  without  having  such  evidence  as  a  reasonable 
mind  will  accept  of  as  the  infallible  test  of  truth.  And  what  is 
that  evidence  ?  Neither  more  nor  less  than  that  which  the  consti- 
tution has  established  in  the  courts  for  the  general  administratioQ 
of  justice — ^namely,  that  the  evidence  convinces  the  jury,  beyond  all 
reasonable  doubt,  that  the  criminal  i/UeiUion,  constituting  the 
crime,  existed  in  the  mind  of  the  man  upon  trial,  and  was  the 
mainspring  of  his  conduct.  The  rules  of  evidence,  as  they  «re 
settled  by  law,  and  adopted  in  its  general  administration,  are  not 
to  be  overruled  or  tampered  with.  They  are  founded  in  the 
charities  of  religion — in  the  philosophy  of  nature — ^in  the  truths  of 
history,  and  in  the  experience  of  common  life  ;  and  whoever  ven- 
tures rashly  to  depart  from  them,  let  him  remember  that  it  will 
be  meted  to  him  in  the  same  measure,  and  that  both  Gcd  and  man 
will  judge  him  accordingly.  These  are  arguments  addi-essed  to 
your  reasons  and  consciences,  not  to  be  shaken  in  upright  minds 
by  any  precedent,  for  no  precedents  can  sanctify  injustice ;  if  they 
could,  every  human  right  would  long  ago  have  been  extinct  upon 
tlie  earth.  If  the  State  trials  in  bad  times  are  to  be  searched  for 
precedents,  what  murders  may  you  not  commit ;  what  law  of 
humanity  may  you  not  trample  upon ;  what  rule  of  justice  may 
you  not  violate ;  and  what  maxim  of  wise  policy  may  you  not  abro- 
gate and  confound?  If  precedents  in  bad  times  are  to  be  im- 
plicitly followed,  why  should  we  have  heard  any  evidence  at  all  ? 
You  might  have  convicted  without  any  evidence,  for  many  have 
been  so  convicted,  and  in  this  manner  murdered,  even  by  Acts  of 
Parliament  If  precedents  in  bad  times  are  to  be  followed,  why 
should  the  Lords  and  Commons  have  investigated  these  charges, 
and  the  Crown  have  put  them  into  this  course  of  judicial  trial  ? — 
since,  without  such  a  trial,  and  even  after  an  acquittal  upon  one, 
they  might  have  attainted  all  the  prisoners  by  Act  of  Parliament : 
they  did  so  in  the  case  of  Lord  Strafford.  There  are  precedents, 
therefore,  for  all  such  things ;  but  such  precedents  as  could  not  for 
a  moment  survive  the  times  of  madness  and  distraction  which  gave 
them  birth,  but  which,  as  soon  as  the  spurs  of  the  occasions  were 
blunted,  were  repealed  and  execrated  even  by  Parliaments  which 
(little  as  I  may  think  of  the  present)  ought  not  to  be  compared 
with  it:  Parliaments  sitting  in  the  darkness  of  former  times, — in 
the  night  of  freedom, — ^befora  the  principles  of  government  were 
developed,  and  before  the  constitution  became  fixed.  The  last  of 
these  precedents,  and  all  the  proceedings  upon  it,  were  ordered  to 
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be  taken  off  the  file  and  burned/  to  tlie  intent  that  the  same  might 
no  longer  be  visible  in  afteivages ;  an  order  dictated,  no  doubt,  by 
a  pions  tenderness  for  national  honour,  and  meant  as  a  charitable 
covering  for  the  crimes  of  our  fathers.  But  it  was  a  sin  against 
posterity — it  was  a  treason  against  society ;  for,  instead  of  com- 
manding them  to  be  burned,  they  should  rather  have  directed  them 
to  be  blazoned  in  large  letters  upon  the  walls  of  our  courts  of 
justice,  that,  like  the  characters  deciphered  by  the  prophet  of  God 
to  the  Eastern  tyrant,  they  might  enlarge  and  blacken  in  your 
sights,  to  terrify  you  from  acts  of  injustice. 

In  times,  when  the  whole  habitable  earth  is  in  a  state  of  change 
and  fluctuation,  —  when  deserts  are  starting  up  into  civilised 
empires  around  you, — and  when  men,  no  longer  slaves  to  the  pre- 
judices of  particular  countries,  much  less  to  the  abuses  of  particular 
governments,  enlist  themselves,  like  the  citizens  of  an  enlightened 
world,  into  whatever  communities  their  civil  liberties  may  be  best 
protected ;  it  never  can  be  for  the  advantage  of  this  country  to 
prove  that  the  strict,  unextended  letter  of  her  laws  is  no  security 
to  its  inhabitants.  On  the  contrary,  when  so  dangerous  a  lure  is 
everywhere  holding  out  to  emigration,  it  will  be  found  to  be  the 
wiseist  policy  of  Great  Britain  to  set  up  her  happy  constitution,-- 
the  strict  letter  of  her  guardian  laws,  and  the  proud  condition  of 
equal  freedom,  which  her  highest  and  her  lowest  subjects  ought 
equally  to  enjoy ;  it  will  be  her  wisest  policy  to  set  up  these  first  of 
human  blessings  against  those  charms  of  change  and  novelty  which 
the  varying  condition  of  the  world  is  hourly  displaying,  and  which 
may  deeply  affect  the  population  and  prosperity  of  our  country.  In 
times  when  the  subordination  to  authority  is  said  to  be  every- 
where but  too  little  felt,  it  will  be  found  to  be  the  wisest  policy  of 
Great  Britain  to  instil  into  the  governed  an  almost  superstitious 
reverence  for  the  strict  security  of  the  laws;  which,  from  their 
equality  of  principle,  beget  no  jealousies  or  discontent ;  which, 
from  their  equal  administration,  can  seldom  work  injustice;  and 
which,  from  the  reverence  growing  out  of  their  mildness  and 
antiquity,  acquire  a  stability  in  the  habits  and  affections  of  men 
far  beyond  the  force  of  civil  obligation :  whereas  severe  penalties, 
and  arbitrary  constructions  of  laws  intended  for  security,  lay  the 
foundations  of  alienation  from  every  human  government,  and  have 
been  the  cause  of  all  the  calamities  that  have  come,  and  are 
coming  upon  the  earth. 

Gentlemen,  what  we  read  of  in  books  makes  but  a  faint  im- 
pression upon  us,  compared  to  what  we  see  passing  under  our  eyes 
in  the  living  world.  I  remember  the  people  of  another  country,  in 
like  manner,  contending  for  a  renovation  of  their  constitution, 
sometimes  illegally  and  turbulently,  but  still  devoted  to  an  honest 
end.  I  myself  saw  the  people  of  Brabant  so  eontending  for  the 
ancient  coiu[titation  of  the  goK>d  Duke  of  Burgundy.    How  was  this 
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people  dealt  by  ?  All,  who  were  only  contending  for  their  owu 
rights  and  privileges,  were  supposed  to  be  of  course  disaffected  to 
the  Emperor :  they  were  handed  over  to  courts  constituted  for  the 
emergency,  as  this  is,  and  the  Emperor  marched  his  army  through 
the  country  till  all  was  peace;  but  such  peace  as  there  is  in 
Vesuvius  or  ^tna  the  very  moment  before  they  vomit  forth  tfadr 
lava,  and  roll  their  conflagrations  over  the  devoted  habitations  of 
mankind.  When  the  French  approached,  the  fatal  effects  were 
suddenly  seen  of  a  Government  of  coustraint  and  terror;  the  well- 
affected  were  dispirited,  and  the  disaffected  inflamed  into  fury.  At 
that  moment  the  Archduchess  fled  from  Brussels,  and  the  Duke  of 
Saxe-Teschen  was  sent  express  to  offer  the  joyenae  tntrie  so  long 
petitioned  for  in  vain.  But  the  season  of  concession  was  past ;  the 
storm  blew  from  every  quarter,  and  the  throne  of  Brabant 
departed  for  ever  from  the  House  of  Burgundy.  Gkntlemen,  I 
venture  to  affirm,  that,  with  other  councils,  this  fatal  prelude  to 
the  last  revolution  in  that  country  might  have  been  averted :  if 
the  Emperor  had  been  advised  to  make  the  concessions  o'f  justice 
and  affection  to  his  people,  they  would  have  risen  in  a  mass  to 
maintain  their  prince's  authority,  interwoven  with  their  own 
liberties ;  and  the  French,  the  giants  of  modem  times,  would,  like 
the  giants  of  antiquity,  have  been  trampled  in  the  mire  of  their 
own  ambition.  In  the  same  manner  a  far  more  splendid  and 
important  crown  passed  away  from  His  Majesty's  illustrious  brows : 
THE  IMPERIAL  OBOWN  OF  Amerioa.  The  people  of  that  oountiy 
too,  for  a  long  season,  contended  as  subjects,  and  often  with 
irregularity  and  turbulence,  for  what  they  felt  to  be  their  rights: 
and  oh,  gentlemen !  that  the  inspiring  and  immortal  eloquence  of 
that  man,  whose  name  I  have  so  often  mentioned,  had  then  been 
lieard  with  effect  I  What  was  his  language  to  this  country  when 
she  sought  to  lay  burdens  on  America, — not  to  support  the  dignity 
of  the  Grown,  or  for  the  increase  of  national  revenue,  but  to  raise 
a  fund  for  the  purpose  of  corruption;  a  fund  for  maintaining 
those  tribes  of  hireling  skipjacks,  which  Mr.  Tookeso  well  contrasted 
with  the  hereditaiy  nobility  of  England  1  Though  America  would 
not  bear  this  impesition,  she  would  have  borne  any  useful  or  con- 
stitutional burden  to  sup{K)rt  the  parent  State.  "  For  that  service, 
for  all  service,"  said  Mr.  Burke,  "  whether  of  revenue,  trade,  or 
empire,  my  trust  is  in  her  interest  in  the  British  constitution.  My 
hold  of  the  colonies  is  in  the  close  affection  which  grows  from 
common  names,  from  kindred  blood,  from  similar  privileges,  and 
equal  protection.  These  are  ties  which,  though  light  as  air,  are  as 
strong  as  links  of  iron.  Let  the  colonies  always  keep  the  idea  of 
their  civil  rights  associated  with  your  Glovernments,  they  will  clio<; 
and  grapple  to  you,  atid  no  force  under  heaven  will  be  of  power  to 
tear  them  from  their  allegiance.  But  let  it  be  once  underHtood 
that  your  Government  may  be  one  thing,  and  their  privileges 
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another ;  that  tliese  two  things  may  exist  without  any  mutual  rela- 
tion ;  the  cement  is  gone^  the  cohesion  is  loosened,  and  everytliing 
Iiastens  to  decay  and  dissolution.    As  long  as  you  have  the  wisdom 
to  keep  the  sovereign  authority  of  tliis  countiy  as  the  sanctuary  of 
libertyi  the  sacred  temple  consecrated  to  our  common  faith,  wher- 
ever the  chosen  race  and  sons  of  England  worship  freedom,  they 
will  turn  their  faces  toward  you.    The  more  they  multiply,  the 
more  friends  you  will  have ;  the  more  ardently  they  love  liberty, 
the  more  {)ertect  will  be  their  obedience.    Slavery  Chey  can  have 
anywhere.     It  is  a  weed  that  grows  in  every  soil.    They  may  have 
it  from  Spain,  they  may  have  it  from  Prussia.    But  until  you  be- 
come lost  to  all  feeling  of  your  true  interest  and  your  natuml 
dignity,  freedom  they  can  have  from  none  but  you.    This  is  the 
commodity  of  price  of  which  you  have  the  mono|)oly.    This  is  the 
true  act  of  navigation,  which  binds  to  you  the  commerce  of  the 
colonies,  and  through  them  secures  to  you  the  wealth  of  the  world. 
Is  it  not  the  same  virtue  which  does  everything  for  us  here  iu 
England  ?    Do  you  imagine  then,  that  it  is  the  land-tax  which 
raises  your  revenue  ?  that  it  is  the  annual  vote  in  the  Committee 
of  Supply  which  gives  you  your  army  ?  or  that  it  is  the  Mutiny 
Bill  which  inspires  it  with  bravery  and  discipline  ?     No  I  surely 
no  1    It  is  the  love  of  the  people ;  it  is  their  attachment  to  their 
'  Government,  from  the  sense  of  the  deep  stake  they  have  in  such  a 
glorious  institution,  which  gives  you  your  army  and  your  navy,  and 
infuses  into  both  that  liberal  obedience,  without  which  your  army 
would  be  a  base  rabble,  and  your  navy  nothing  but  rotten  timber.'' 
Gentlemen,  to  conclude,  my  fervent  wish  is,  that  we  may  not 
conjure  up  a  spirit  to  destroy  ourselves,  nor  set  the  example  here  of 
wliat,  in  another  country,  we  deplore.    Let  us  cherish  the  old  and 
venerable  laws  of  our  forefathers.    Let  our  judicial  administration 
be  strict  and  pure  ;  and  let  the  jury  of  the  land  preserve  the  life  of 
a  fellow-subject  who  only  asks  it  from  them  upon  the  same  terms 
under  which  they  hold  their  own  lives  and  all  that  is  dear  to  them 
and  their  posterity  for  ever.    Let  me  repeat  the  wish  with  which  I 
began  my  address  to  you,  and  which  proceeds  from  the  very 
bottom  of  my  heart :  May  it  please  God,  who  is  the  Author  of  all 
mercies  to  mankind,  whose  providence,  I  am  (lersuaded,  guides  and 
Buperintends  the  transactions  of  the  world,  and  whose  guardian 
spirit  Las  for  ever  hovered  over  this  prosperous  island,  to  direct  and 
fortify  your  judgments.     I  am  aware  I  have  not  acquitted  myself 
to  the  unfortunate  man  who  has  put  his  trust  in  me  iu  the  manner 
I  could  have  wished  ;  yet  I  am  unable  to  proceed  any  further : 
exhausted  in  spirit  and  in  strength,  but  confident  in  the  expectation 
of  justice.    There  is  one  thing  more,  however,  that  (if  I  can)  I 
must  state  to  you — namely,  that  I  will  show,  by  as  many  witnesses 
as  it  may  be  found  necessary  or  convenient  for  you  to  hear  upon 
the  Bubjecti  that  the  views  of  the  societies  were  what  I  have  alleged 
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them  to  be;  that  whatever  irregularities  or  indificretions  they 
might  have  committed,  their  purposes  were  honest ;  and  that  Mr. 
Hardy's,  above  all  other  men,  can  be  established  to  have  been  sa 
I  have  indeed  an  honourable  gentleman  (Mr.  Francis*)  in  my 
eye  at  this  moment,  to  be  called  hereafter  as  a  witness,  who,  being 
desirous  in  his  place,  as  a  member  of  Parliamenti  to  promote  an 
inquiiy  into  the  seditious  practices  complained  of,  Mr.  Hardy 
offered  himself  voluntarily  to  come  forward,  proffered  a  sight  of  all 
the  papers  wliich  were  afterwards  seized  in  his  custody,  and 
tendered  every  possible  assistance  to  give  satisfaction  to  the  laws 
of  his  country  if  found  to  be  offended.  I  will  show,  likewise,  luB 
character  to  be  religious,  temperate,  humane,  and  moderate,  and 
his  uniform  conduct  all  that  can  belong  to  a  good  subject  and  an 
honest  man.  When  you  have  heard  this  evidence,  it  will,  beyond 
all  doubt,  confirm  you  in  coming  to  the  conclusion,  which,  at  such 
great  length  (for  which  I  entreat  your  pardon),  I  have  been 
endeavouring  to  support 

So  strongly  prepossessed  were  the  multitude  in  favour  of  the 
innocence  of  the  prisoner,  that  when  Mr.  Erskine  had  finished  bin 
speech,  an  irresistible  acclamation  pervaded  the  court  and  to  an 
immense  distance  around.  The  streets  were  seemingly  filled  with 
the  whole  of  the  inhabitants  of  London,  and  the  passages  were  so 
thronged  that  it  was  impossible  for  the  Judges  to  get  to  their 
carriages.  Mr.  Erskine  went  out  and  addressed  the  multitude, 
desiring  them  to  confide  in  the  justice  of  the  country  ;  reminding 
them  that  the  only  security  of  Englishmen  was  imder  the  inestim- 
able laws  of  England,  and  that  any  attempt  to  overawe  or  bias 
them,  would  not  only  be  an  affront  to  public  justice,  but  would 
endanger  the  lives  of  the  accused.  He  then  besought  them  to 
retire,  and  in  a  few  minutes  there  was  scarcely  a  person  to  be  seen 
near  the  court.  No  spectacle  could  be  more  interesting  and  affect- 
ing. We  cannot  help  being  of  opinion  that  it  is  the  wisest  policy 
upon  all  odbasions  to  cultivate  and  encourage  this  enthusiasm  of 
Englishmen  for  the  protection  of  the  law :  it  binds  them  to  the 
State  and  Government  of  their  country,  and  is  a  greater  security 
against  revolution  than  any  restraints  that  the  wisdom  of  man  can 
impose. 

The  result  of  this  memorable  trial  is  well  known.  After  hearing 
the  evidence  for  the  prisoner,  which  was  summed  up  in  a  most  able 
and  eloquent  speech  by  Mr.,  afterwards  Sir,  Yicary  Gibbs ;  and  after 
a  reply  of  great  force  and  ability  by  Lord  Bedesdale,  then  Solicitor- 
General,  and  the  charge  of  Lord  Chief- Justice  Eyre,  who  presided 
in  this  special  commission,  the  jury  returned  a  verdict  of  not 

GUILTY. 

*  Afterwardn  Sir  Philip  Francis,  E.B. 
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Earl  ofLucan. 

The  following  speech  was  delivered  by  Mr.  Erskine  in  the  Court  of 
King's  Bench,  on  Monday,  February  24,  1 794,  as  counsel  fur  the  Hon. 
Richard  Bingham,  afterwards  Lord  Lucan,  in  an  action  bronght  against 
him  by  Bernard  Edward  Howard,  Esq.,  presumptive  heir  of  the  Duke 
of  Norfolk,  for  adultery  with  his  wife.  The  circumstances  under  which 
the  damages  were  sought  to  be  mitigated,  in  opposition  to  the  severe 
principle  regarding  them  insisted  upon  in  the  speech  for  Mei  Maskham, 
appear  fully  in  the  speech  itself. 

The  jury  found  only  ^^500  damages. 

THE  SPEECH. 

GsNTLEvea?  of  the  Jury, — ^My  learned  friend,  as  couBsel  for  the 
plaintiff,  has  bespoken  an  address  frora  me,  as  counsel  for  the  defend- 
ant, which  you  must  not,  I  assure  you,  expect  to  hear.  He  has 
thought  it  right  (partly  in  courtesy  to  me,  as  I  am  willing  to  be- 
lieve, and  in  part  for  the  pur(K>8e8  of  his  cause)  that  yon  should 
8upi»ose  you  are  to  be  addressed  with  eloquence  which  I  never  ))08- 
sessecl,  and  which,  if  I  did,  I  should  be  incapable  at  this  moment  of 
exerting,  because  the  most  eloquent  man,  in  order  to  exert  his  elo- 
quence, must  have  his  mind  free  from  embarrassment  on  the  occa- 
sion on  which  he  is  to  8i)eak.  I  am  not  in  that  condition.  My 
learned  friend  has  expressed  himself  as  the  friend  of  the  plaintiflfs 
family.  He  does  not  regard  that  famiFy  more  than  I  do ;  and  I 
Bland  in  the  same  predicament  towards  my  own  honourable  client 
and  his  relations :  I  know  him  nnd  them,  and  becanse  I  know  them, 
I  regard  them  also.  My  embarrassment,  however,  only  arises  at 
being  obliged  to  discuss  this  question  in  a  public  court  of  justice, 
becanse,  could  it  have  been  the  subject  of  private  reference,  I  should 
have  felt  none  at  all  in  being  called  upon  to  settle  it. 

Gentlemen,  my  embarrassment  is  abundantly  increased,  when  I 
see  present  a  noble  person,  high,  very  high  in  rank  in  this  kingdom, 
but  not  higher  in  rank  than  he  is  in  my  estimation.  I  speak  of  the 
noble  Duke  of  Norfolk,  who  most  undoubtedly  must  feel  not  a  little 
at  being  obliged  to  come  here  as  a  witness  for  the  defendant,  in  the 
cause  of  a  plaintiff  so  nearly  allied  lo  himself.  I  am  persuaded  no 
man  can  have  so  little  sensibility  as  not  to  feel  that  a  person  in  my 
situation  must  be  greatly  embarrassed  in  discussing  a  question  of 
this  nature  before  such  an  audience,  and  between  such  parties  as  t 
have  described. 

2  £ 
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Gentlemen,  my  learned  friend  desired  you  would  take  care  not  to 
Buffer  argument,  or  obgervation,  or  eloquence,  to  be  called  into  the 
field,  to  detach  your  attention  from  the  evidence  in  the  cause,  upon 
which  alone  you  ought  to  decide.  I  wish  my  learned  friend,  at  the 
moment  he  gave  you  that  caution,  had  not  Aimtfe^/*  given  testimony 
of  a  fact  to  which  he  stood  the  solitary  witness.  I  wish  he  had  not 
introduced  Ma  otan  evidence^  without  the  ordinary  ceremony  of  being 
sworn.  I  will  not  follow  his  example.  I  will  not  tell  you  what  I 
know  from  the  conversation  of  my  client,  nor  give  evidence  of  what 
I  know  myself.  My  learned  friend  tells  you  that  nothing  can 
exceed  the  agony  of  mind  his  client  has  suffered,  and  that  no  words 
can  describe  his  adoration  of  the  lady  he  has  lost  These  roost 
material  points  of  the  cause  rest,  however,  altogether  on  the  single, 
unsupported,  unsworn  evidence  of  the  oounsel  for  the  plaintiff. 
Ko  RELATION  has  been  called  upon  to  confirm  them,  though  we  are 
told  that  the  whole  house  of  Fauconberg,  Bellasyse,  and  Norfolk 
are  in  the  avenues  of  the  court,  ready,  it  seems,  to  be  called  at  my 
discretion.  And  yet  my  learned  friend  is  himself  the  only  witness, 
though  the  facts  (and  most  material  facts,  indeed,  they  would  have 
been)  might  have  been  proved  by  so  many  illustrious  persons. 

Now,  to  show  you  how  little  disposed  I  am  to  work  upon  you  by 
anything  but  by  proof — ^to  convince  you  how  little  desirous  I  am  to 
practise  the  arts  of  speech  as  my  only  artillery  in  this  cause,  I  will 
Iiegin  with  a  few  plain  dates,  and,  as  you  have  pens  in  your  hands, 
I  will  thank  you  to  write  them  down. 

I  shall  begin  with  stating  to  you  what  my  cause  is,  and  shall 
then  prove  it,  not  by  myself,  but  by  witnesses. 

The  parties  were  married  on  the  24th  of  April  1789.  The  child 
that  has  been  spoken  of,  and  in  terms  which  gave  me  great  satis- 
faction, as  the  admitted  son  of  the  plaintiff,  blessed  with  the  affec- 
tion of  his  parent,  and  whom  the  noble  person  to  whom  he  may 
become  heir  can  look  upon  without  any  unpleasant  reflection — that 
child  was  born  on  the  12th  of  August  1791.  Take  that  date,  and 
my  learned  friends  admission  that  this  child  must  have  been  the 
child  of  Mr.  Howard ;  an  admission  which  could  not  have  been 
rationally  or  consistently  made,  but  upon  the  implied  admission 
that  no  illicit  connection  had  existed  previously ,  by  which  its  exist- 
ence might  have  been  referred  to  the  defendant  On  this  sub- 
ject, therefore,  the  plaintiff  must  be  silent, — he  cannot  say  the 
parental  mind  has  been  wrong, — he  cannot  say  hereafter,  *'  No  bom 
OF  MIME  succBEDiNa/' — he  can  say  none  of  these  thin^irs.  This 
child  was  born  on  the  12th  of  August  179I1  and  as  Mr.  Howard  is 
admitted  to  be  the  author  of  its  existence  (which  he  must  have 
been,  if  at  all,  in  1790),  I  have  a  right  to  say,  that,  during  all  that 
interval,  this  gentleman  could  not  have  had  the  least  reasonable 
cause  of  complaint  against  Mr.  Bingham ;  his  jealousy  must,  of 
course,  have  begun  after  that  period ;  for>  had  there  been  grounds 
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for  it  heforCy  there  could  be  no  sense  in  the  admission  of  his  conn- 
sel,  nor  any  foundation  for  that  parental  consolation  which  was 
brought  forward  in  the  very  front  of  the  causa 

The  next  dry  date  is,  therefore,  the  24th  of  July  1793  ;  and  I 
put  it  to  his  Lordship,  that  ^ihere  is  no  manner  of  evidence  which 
can  be  pressed  into  this  cause  previous  to  that  time.  Let  me  next 
disembaiTass  the  cause  from  another  assertion  of  my  learned  friend 
—namely,  that  a  divorce  cannot  take  place  before  the  birth  of  this 
child ;  and  that,  if  the  child  happens  to  be  a  son,  which  is  one  con- 
tingency ;  and  if  the  child  so  born  does  not  die,  which  is  anolheT 
contingency.;  and  if  the  noble  Duke  dies  without  issue,  which  is  a 
third  contingency,  ilien  this  child  might  inherit  the  honours  of  the 
hoase  of  Norfolk.  That  I  deny.  My  recent  experience  tells  me 
the  contrary.  In  a  case  where  Mr.  Stewart,  a  gentleman  in  Ireland, 
stood  in  a  similar  predicament,  the  Lords  and  Commons  of  Eng- 
land not  only  passed  an  act  of  divorce  between  him  and  his  lady, 
but,  on  finding  there  was  no  access  on  the  part  of  the  husband,  and 
that  the  child  was  not  his,  they  bastardized  the  issue. 

What  then  remains  in  this  cause?  Gentlemen,  there  remains 
only  this :  In  what  manner,  when  you  have  heard  my  evidence  (for 
this  is  a  cause  which,  like  all  others,  must  stand  upon  evidence), 
the  plaintiff  shall  be  able  to  prove  what  I  have  the  noble  Judge's 
anthorily  for  saying  he  muat  prove — viz.,  the  loss  of  the  comfort 
and  society  of  his  wife,  by  the  seduction  of  tlie  defendant.  That 
is  the  very  gist  of  the  action.  The  loss  of  her  affection  and 
of  domestic  happiness  are  the  only  legal  foundations  of  his  com- 
plaint 

Now,  before  anything  can  be  lost^  it  must  have  existed;  before 
anything  can  be  taken  away  from  a  man,  he  must  have  had  it ; 
before  the  seduction  of  a  woman's  affections  from  her  husband  can 
take  place,  he  must  have  possessed  her  affections. 

Gentlemen,  my  friend  Mr.  Mingay  acknowledges  tliis  to  be  the 
law,  and  he  shapes  his  case  accordingly.  He  represents  his  client, 
a  branch  of  a  most  illustrious  house,  as  casting  the  eyes  of  affection 
npon  a  disengaged  woman,  and  of  rank  equal  to,  or  at  least,  suit- 
able to  his  own.  He  states  a  marriage  of  mutual  affection,  and 
endeavours  to  show  that  this  young  couple,  with  all  the  ardour  of 
We,  flew  into  each  other's  embraces.  He  shows  a  child,  the  fruit 
of  that  affection ;  and  finishes  with  introducing  the  seductive  adul- 
terer coming  to  disturb  all  this  happiness,  and  to  destroy  the  bless- 
ings which  he  describes.  He  exhibits  the  defendant  coming  with 
all  the  rashness  and  impetuosity  of  youth,  careless  of  the  conse- 
qnences,  and  thinking  of  nothing  but  how  he  could  indulge  his  own 
lustful  appetite  at  the  expense  of  another  man's  honour ;  while  the 
unhappy  husband  is  represented  as  watching  with  anxiety  over  his 
beloved  wife,  anxious  to  secure  her  affections,  and  on  his  guard  to 
preserve  her  virtua    Gentlemen,  if  such  a  case,  or  anything  resem*^ 
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bling  it,  is  established,  I  shall  leave  the  defendant  to  whaterer 
meaKuro  of  damages  you  choose  in  your  resenlroent  to  inflict 

In  order,  therefore,  to  examine  this  matter  (and  I  shall  support 
every  syllable  that  I  utter  with  the  most  precise  and  uncontro- 
vertible proofs),  I  will  begin  with  drawing  up  the  curtains  of  this 
blessed  marriage-bed,  whose  joys  are  supposed  to  have  been  nipped 
in  the  bud  by  the  defendant's  adulterous  seduction. 

Nothing,  certainly,  is  more  delightful  to  the  human  fancy  than 
the  i)OS8e8sion  of  a  beautiful  woman  in  the  prime  of  health  and 
youthful  passion  ;  it  is,  beyond  all  doubt,  the  highest  enjoyment 
which  God,  in  His  benevolence,  and  for  the  wisest  purposes,  has 
bestowed  u|)on  His  own  imaga  I  reverence,  as  1  ought,  that 
mysterious  uuion  of  mind  and  body,  which,  while  it  continues  our 
species,  is  the  source  of  all  our  affections ;  which  builds  up  and 
dignifies  the  condition  of  huuian  life;  which  binds  the  husband  to 
the  wife  by  ties  more  indissoluble  than  laws  can  possibly  create ; 
and  which,  by  the  reciprocal  endearments  arising  from  a  mutual 
))assion,  a  mutual  interest,  and  a  nmtual  honour,  lays  the  founda- 
tion of  that  parental  affection  which  die«  in  the  brutes  with  the 
necessities  of  nature,  but  which  reflects  back  again  upon  the 
human  parents  the  unspeakable  sympathies  of  their  offspring,  and 
all  the  sweet,  delightful  relations  of  social  existence.  While  the 
curtains,  therefore,  are  yet  closed  upon  this  bridal  scene,  your 
imngiuations  will  naturally  represent  to  you  this  charming  woman 
endeavouring  to  conceal  sensations  which  modesty  forbids  the  sex, 
liowever  enamoured,  too  openly  to  reveal ;  wishing,  beyond  ade- 
quate expression,  what  she  must  not  even  attempt  to  express,  and 
seemingly  resisting  what  she  burns  to  enjoy. 

Alas  !  gentlemen,  you  must  now  prepare  to  see,  in  the  room  of 
this,  a  scene  of  horror  and  of  sorrow  !  x  ou  must  prepare  to  see  a 
noble  lady,  whose  birth  surely  required  no  further  illustmtion  ;  who 
had  been  courted  to  marringe  before  she  ever  heard  even  her  hus- 
l>and*s  name ;  and  whose  uffections  were  irretrievably  bestowed  upon, 
and  pledged  to,  my  honourable  and  unfortunate  client.  You  must 
behold  her  given  up  to  the  plaintiff  by  the  infatuation  of  {Mirents, 
and  stretched  ufion  this  bridal  bed  as  upon  a  rack, — torn  from  the 
arms  of  a  beloved  and  impassioned  youth,  himself  of  noble  birth, 
only  to  secure  the  honours  of  a  higher  title, — ^a  legal  victim  on  the 
altar  of  heraldry. 

Gentlemen,  this  is  no  high  colouring  for  the  purpose  of  a  cause; 
no  words  of  an  advooite  can  go  beyond  the  plain,  unadorned  effect 
of  the  evidence.  I  will  prove  to  you  that  when  she  prepared  to 
retire  to  her  chnmber,  she  threw  her  de8{)onding  arms  around  the 
neck  of  her  confidential  attendant,  and  we[>t  upon  her,  as  a  criminal 
preparing  for  execution.  I  will  prove  to  you  that  she  met  her 
bridegroom  with  sighs  and  tears, — the  sighs  and  tears  of  afflicted 
love  for  Mr.  Bingham,  and  of  rooted  aversion  to  her  husband.    1 
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think  I  almost  hear  her  addressing  him  in  the  language  of  the 
poet: — 

'*  I  tell  thee,  Howard, 
Sneh  hearts  as  onra  were  never  paired  above ; 
Ill-suited  to  each  other;  joined,  not  matched ; 
Some  sullen  influence,  a  foe  to  both. 
Has  wrought  this  fatal  marriage  to  undo  us. 
Mark  but  the  frame  and  temper  of  our  minds. 
How  very  much  we  differ.     JSv'n  this  day. 
That  fills  thee  with  such  ecstasy  and  transport, 
To  me  brinii:8  nothing  that  should  make  me  bless  it. 
To  think  it  better  than  the  day  before, 
Or  any  other  in  the  coarse  of  time. 
That  duly  took  its  turn,  and  was  forgotten.*' 

Grentlemen,  this  was  not  the  sudden  hurst  of  youthful  disappoint- 
ment, but  the  fixed  and  settled  hahit  of  a  mind  deserving  of  a 
happier  fate.  I  shall  prove  tliat  she  frequently  spent  her  nights 
upon  a  couch,  in  her  own  apartments,  dissolved  in  tears;  that  she 
frequently  declared  to  her  woman  that  she  would  rather  go  to  New- 
gate than  to  Mr.  Howard's  bed  ;  and  it  will  appear,  by  his  own  con* 
fession,  that  for  months  subsequent  to  the  marriage  she  obstinately 
refused  him  the  privileges  of  a  husband. 

To  all  this  it  will  be  said  by  the  plaintiffs  cotinsel  (as  it  lias 
indeed  been  hinted  already),  that  disgust  and  alienation  from  her 
husband  could  not  but  be  expected ;  but  that  it  arose  from  her 
affection  for  Mr.  Bingham.  Be  it  so,  gentlemen.  I  readily  admit,  that 
if  Mr.  Bingliam's  acquaintance  with  the  lady  had  commenced  wib* 
sequent  to  the  marriage,  the  argument  would  be  irresistible,  and  the 
criminal  conclusion  against  him  unanswerable.  But  has  Mr.  Howard 
a  right  to  instruct  his  counsel  to  charge  my  honourable  client  with 
seduction  when  he  himself  maa  the  bicduoeb?  My  learned  friend 
deprecates  the  power  of  what  he  terms  my  pathetic  eloquence.  Alas ! 
gentlemen,  if  I  possessed  it,  tlie  occasion  forbids  its  exertion, 
because  Mr.Bin(i:ham  has  only  to  defend  himself,  and  cannot  demand 
damages  from  Mr.  Howard  for  depriving  him  of  what  was  his  by  a 
title  superior  to  any  law  which  man  has  a  moral  right  to  make.  Mr. 
Howard  was  never  married.  God  and  nature  forbid  the  banns 
of  such  a  marriage;  If,  therefore,  Mr.  Bingham  this  day  could  have, 
by  me,  addressed  to  you  his  wrongs  in  the  character  of  a  plaintiff 
demanding  reparation,  what  damages  might  I  not  have  asked  for 
him  ?  and  without  the  aid  of  this  imputed  eloquence,  what  damages 
miglit  I  not  have  expected  ? 

I  would  have  brought  before  you  a  noble  youth  who  had  fixed 
his  affections  upon  one  of  the  most  beautiful  of  her  sex,  and  who 
enjoyed  hers  in  return — I  would  have  shown  you  their  suitable 
condition — ^I  would  have  painted  the  expectation  of  an  honourable 
union — and  would  have  concluded  by  sliowing  Iter  to  you  in  the 
arms  of  another,  by  the  legal  prostitution  of  parental  choice  in  the 
teeth  of  affection,  with  child  by  a  rival,  and  only  reclaimed  at  last 
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after  so  cruel  and  so  afflicting  a  divorce,  with  her  freshest  charms 
despoiled,  and  her  very  morals  in  a  manner  impeached,  by  assert- 
ing the  purity  and  virtue  of  her  original  and  spotless  choice.  Good 
God !  imagine  my  client  to  be  plaintiff,  and  what  damagea  are 
you  not  prepared  to  give  him  ?  and  yet  he  is  here  as  defendant, 
and  damages  are  demanded  against  him!  Ob,  monstrous  conolu- 
sLon ! 

Gentlemen,  considering  my  client  as  perfectly  safe  under  these 
circumstances,  I  may  spare  a  moment  to  render  this  cause  beneficial 
to  the  public. 

It  involves  in  it  an  awful  lesson ;  and  more  instructive  lessons 
are  taught  in  courts  of  justice  than  the  Church  is  able  to  incul- 
cate. Morals  come  in  the  cold  abstract  from  pulpits;  but  men 
smart  under  them  practically  when  we  lawyers  are  the  preachers. 

Let  the  aristocracy  of  England,  which  trembles  so  much  for 
itself,  take  heed  to  its  own  security  ;  let  the  nobles  of  England,  if 
they  mean  to  preserve  that  pre-eminence  which,  in  some  shape  or 
other,  must  exist  in  every  social  community,  take  care  to  support  it 
by  aiming  at  that  which  is  creative,  and  alone  creative,  of  real 
superiority.  Instead  of  matching  themselves  to  supply  wealth,  to 
be  again  idly  squandered  in  debauching  excesses,  or  to  round  the 
quarters  of  a  family  shield ;  instead  of  continuing  their  names  and 
honours  in  cold  and  alienated  embraces,  amidst  the  enervating 
rounds  of  shallow  dissipation,  let  them  live  as  their  fathers  of  old 
lived  before  them ;  let  them  marry  as  affection  and  prudence  lead 
the  way,  and,  in  the  ardours  of  mutual  love,  and  in  the  simplicities 
of  rural  life,  let  them  lay  the  foundation  of  a  vigorous  race  of  men, 
firm  in  their  bodies,  and  moral  from  early  habits ;  and  instead  of 
wasting  their  fortunes  and  their  strength  in  the  tasteless  circles  of 
debauchery,  let  them  light  up  their  magnificent  and  hospital  halls 
to  the  gentry  and  peasantry  of  the  country,  extending  the  consola- 
tions of  wealth  and  infiuence  to  the  poor.  Let  them  but  do  this,— 
and  instead  of  those  dangerous  and  distracted  divisions  between  the 
different  ranks  of  life,  and  those  jealousies  of  the  multitude  so  often 
blindly  painted  as  big  with  destruction,  we  should  see  our  country 
as  one  large  and  harmonious  family,  which  can  never  be  accom- 
plished amidst  vice  and  corruption,  by  wars  or  treaties,  by  infor- 
mations tx  officio  for  libels,  or  by  any  of  the  tricks  and  artifices  of 
the  State.  Would  to  God  this  system  had  been  followed  in  the 
instance  before  us  I  Surely  the  noble  house  of  Fauconberg  needed 
no  further  illustration,  nor  the  still  nobler  house  of  Howard,  with 
blood  enough  to  have  inoculated  half  the  kingdom.  I  desire  to  be 
understood  to  make  these  observations  as  general  moral  reflections, 
and  not  personally  to  the  families  in  question ;  least  of  all  to  the 
noble  house  of  Norfolk,  the  head  of  which  is  now  present,  since  do 
roan,  in  my  opinion,  has  more  at  heart  the  liberty  of  the  subject 
and  the  honour  of  our  country. 
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Having  shown  the  feeble  expectation  of  happiness  from  this 
marriac^e,  the  next  point  to  be  considered  is  this — Did  Mr.  Bingham 
take  advantage  of  that  circumstance  to  increase  the  disunion  ?  I 
answer,  No.  I  will  prove  to  you  that  he  conducted  himself  with 
a  moderation  and  restraint,  and  with  a  command  over  his  passions 
which  I  confess  I  did  not  expect  to  find,  and  which  in  young  men 
is  not  to  be  expected.  I  shall  prove  to  you  by  Mr.  Greville,  that  on 
this  marriage  taking  place  with  the  betrothed  object  of  his  affec- 
tions, he  went  away  a  desponding  man ;  his  health  declined ;  he 
retired  into  the  country  to  restore  it ;  and  it  will  appear  that  for 
months  afterwards  he  never  saw  this  lady  until  by  mere  accident 
he  met  her,  and  then,  so  far  was  he  from  endeavouring  to  renew 
his  connection  with  her  that  she  came  home  in  tears,  and  said  he 
frowned  at  her  as  she  passed.  This  I  shall  prove  to  you  by  the 
evidence  in  the  cause. 

Gentlemen,  that  is  not  all.  It  will  appear  that  when  he  returned 
to  town  he  took  no  manner  of  notice  of  her,  and  that  her  unhappi- 
ness  was  beyond  all  power  of  expression.  How,  indeed,  could  it  be 
otherwise  after  the  account  I  have  given  you  of  the  marriage  ?  I 
shall  prove,  besides,  by  a  gentleman  who  married  one  of  the 
daughters  of  a  person  to  whom  this  country  is  deeply  indebted  for 
his  eminent  and  meritorious  service  (Marquis  Cornwallis)^  that 
from  her  utter  reluctance  to  her  husband,  although  in  every  respect 
honourable  and  correct  in  his  manners  and  behaviour,  he  was  not 
allowed  even  the  privileges  of  a  huAand  for  months  after  the  marri- 
age. This  I  mentioned  to  you  before,  and  only  now  repeat  it  in  the 
statement  of  the  proofs.  Nothing  better,  indeed,  could  be  expected. 
Who  can  control  the  will  of  a  mis-matched,  di8apiK)inted  woman  ? 
Who  can  restrain  or  direct  her  passions  ?  I  beg  leave  to  assure 
Mr.  Howard  (and  I  hope  he  will  believe  me.  when  I  say  it)  that  I 
think  his  conduct  towards  this  lady  was  just  such  as  might  have 
been  expected  from  a  husband  who  saw  himself  to  be  the  object  of 
disgust  to  the  woman  he  had  chosen  for  his  wife ;  and  it  is  with 
this  view  only  that  I  shall  call  a  gentleman  to  say  how  Mr.  Howard 
spoke  of  this  supposed,  but,  in  my  mind,  impossible,  object  of  his 
adoration.  How,  indeed,  is  it  possible  to  adore  a  woman  when 
you  know  her  affections  are  riveted  to  another  ?  It  is  unnatural ! 
A  man  may  have  that  appetite  which  is  common  to  the  brutes,  and 
too  indelicate  to  be  described ;  but  he  can  never  retain  an  affection 
which  is  returned  with  detestation.  Lady  Elizabeth,  I  understand, 
was  at  one  time  going  in  a  phaeton.  ''  There  she  goes,*'  said  Mr. 
Howard,  '*  God  damn  her !  I  wish  she  may  break  her  neck — I 
Rhould  take  care  how  I  got  another."  This  may  seem  unfeeling 
behaviour ;  but  in  Mr.  Howard's  situation,  gentlemen,  it  was  the 
most  natural  thing  in  the  world,  for  they  cordially  hated  one 
another.  At  last,  however,  the  period  arrived  when  this  scene  of 
discord  became  insupportable,  and  nothing  could  exceed  the  gene- 


440         SPEECH  FOR  THE  HON.  RICHARD  BINGHAM. 

rosity  and  manly  feeling  of  the  noble  p^efson  (the  Duke  of  Norfolk) 
whose  name  I  have  been  obliged  to  use  in  the  course  of  this  cause, 
in  his  interference  to  effect  thlit  separation  which  is  falsely  imputed 
to  Mr.  Bingham.  He  felt  so  much  commiseration  for  this  unhappy 
lady,  that  Tie  wrote  to  her  in  the  most  affecting  style.  I  believe  I 
have  got  a  letter  from  his  Grace  to  Lady  Elizalielh,  dated  Sunder- 
land, July  the  27th — that  is,  three  <inys  after  their  sefiaration,  but 
before  he  knew  it  had  actually  tnken  place.  It  was  written  ia 
consequence  of  one  received  from  Mr.  Howard  uiK)n  the  subject. 
Among  other  things  he  says,  "  /  sincerely  fed  for  you^  Now,  if 
the  Duke  had  not  known  at  that  time  that  Mr.  Bingham  liad  her 
earliest  and  legitimate  affections,  she  could  not  have  been  an  object 
of  that  pity  which  she  received.  She  was  indeed  an  object  of  the 
sincerest  pity ;  and  the  sum  and  snbslance  of  this  miglity  seductiou 
will  turn  out  to  be  no  more  than  this — that  she  was  affectionately 
received  by  Mr.  Bingham  after  the  final  period  of  voluntary  seiia- 
ration.  At  four  o'clock  this  miserable  couple  had  parted  by  consent, 
and  the  chaise  was  not  ordered  till  she  might  be  considered  as  a 
single  woman  by  the  abandonnient  of  her  husbtind.  Had  the 
separation  been  legal  and  formal,  I  should  liave  applied  to  Ins 
Lordship^  upon  the  most  unquestionable  authorities  to  nonsuit  the 
plaintiff;  for  this  action,  being  founded  u{K>n  the  loss  of  the  wife's 
society,  it  must  necensarily  fall  to  the  ground  if  it  ap{>ear8  that  the 
society,  though  not  the  marriage  union,  was  interrupted  by  a  pre- 
vious act  of  his  own.  In  that  hour  of  separation  I  am  persuaded 
he  never  considered  Mr.  Bingham  as  an  object  of  resentment  or 
reproach.  He  was  the  author  of  his  own  misfortunes,  and  I  cati 
conceive  him  to  have  exclaimed,  in  the  language  of  the  poet,  as  they 
parted — 

"  Elizabeth  never  loTed  me. 
Let  no  man,  after  me,  a  woman  wed 
Whoae  heart  he  knows  he  haa  not ;  though  aha  brings 
A  mine  of  gold,  a  kingdom  for  her  dowry. 
For  let  her  aeem,  like  the  night'a  shadowy  queen. 
Cold  and  con  tern  plative — he  cannot  trust  her  : 
She  may,  ahe  will,  bring  ahame  and  aorrow  on  him — 
The  worst  of  sorrows,  and  the  wont  of  shames  I " 

Ton  have,  therefore,  before  you,  gentlemen,  two  young  men  of 
faishion,  both  of  noble  families,  and  in  the  flower  of  youth.  The 
proceedings,  though  not  collusive,  cannot  possibly  be  vindictive; 
they  are  indispensably  preliminary  to  the  dissolution  of  an  inaus- 
picious marriiige  which  never  should  have  existed.  Mr.  Howard 
may  then  profit  by  a  useful,  though  an  unpleasant  ex|)crienoe,  and 
be  happier  with  a  woman  whose  mind  he  may  find  disengaged; 
whilst  the  parents  of  the  rising  generation,  taking  warning  from 
the  lesson  which  the  business  of  the  day  so  forcibly  teaclies,  may 
avert  from  their  families  and  the  public  that  bitterness  of  dis- 
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nDion  which,  while  hiiroan  nature  continues  to  be  itself,  will  ever 
be  produced  to  the  end  of  time  from  similar  conjectures. 

Gentlemen,  I  have  endeavoured  so  to  conduct  this  cause  as  to 
offetid  no  man — I  have  guarded  against  every  expression  which 
oonid  inflict  unnecessary  pain;  and  in  doing  so»  I  know  that  I 
have  not  only  served  my  client's  interests,  but  truly  represented  his 
honourable  and  manly  disposition.  As  the  case  before  you  cannot 
be  considered  by  any  reasonable  man  as  an  occasion  for  damages, 
I  might  here  pro[)erly  conclude;  yet,  that  I  may  omit  nothing 
which  might  apply  to  any  possible  view  of  the  subject,  I  will  con-* 
dude  with  reminding  you  that  my  client  is  a  member  of  a  nume- 
rous family;  that  though  Mr.  Bingham's  fortune  is  considerable,  liis 
rank  calls  for  a  corres[)onding  equipage  and  expense :  he  has  other 
children— one  already  married  to  an  illustrious  nobleman,  and 
another  yet  to  be  married  to  some  man  who  must  be  happy  indeed 
if  he  shall  know  her  value.  Mr.  Bingham,  therefore,  is  a  man  of 
no  fortune,  but  the  heir  only  of,  I  trust,  a  very  distant  expecta- 
tion. Under  all  these  circumstances,  it  is  but  fair  to  believe  that 
Mr.  Howard  comes  here  for  the  reasons  I  have  assigned,  and  not  to 
take  money  out  of  the  pocket  of  Mr.  Bingham  to  put  into  his  own. 
You  will  therefore  consider,  gentlemen,  whether  it  would  be  credit- 
able for  you  to  offer  what  it  would  be  disgraceful  for  Mr.  Howard 
to  receive. 


SPEECH  for  John  Hornb  Tooke,  Esq.,  aa  delivered  by  Mr. 
Ebseinb  in  the  Seasions  House  at  the  Old  Bailey,  on  ike  igtli 
of  November  1794. 

THE  SUBJECT. 

The  following  speech  for  Mr.  Tooke  requires  no  other  introduction  or 
preface  than  an  attentive  reference  to  the  case  of  Thomas  Hardy  in  this 
volume ; — ^the  charges  being  the  same,  and  the  evidence  not  materially 
different.  It  is^indeed  not  easy  to  conceive  upon  what  grounds  the  Crown 
could  have  expected  to  convict  Mr.  Tooke  after  Mr.  Hardy  had  been  ac- 
quitted, since  the  jury  upon  the  first  trial,  (some  of  whom  were  also  sworn 
as  jurors  upon  the  second)  must  be  supposed,  by  the  verdict  which  had 
just  been  delivered,  to  have  negatived  the  main  fact  alleged  by  both  indict- 
ments, viz.,  that  any  convention  had  been  held  within  the  kingdom  with 
intent  to  subvert,  by  rebellious  force,  the  constitution  of  the  kingdom. 
Nevertheless,  the  same  propositions,  both  of  law  and  fact,  which,  by 
reference  to  the  former  trial,  appear  to  have  been  urged  so  unsuccessfolly, 
were  repeated,  and  again  insisted  upon,  even  after  the  following  speech 
had  been  delivered.  For  it  appears  that  on  Mr.  Tooke's  addressing  the 
Court  after  Mr.  Erskine  had  spuken  as  to  the  necessity  of  going  into  the 
whole  of  the  evidence,  the  Attorney-Qeneral  answered  as  follows  : — 

''  Mr.  Attorney-Qsneral.  That  address  being  made  to  me,  I  think  it 
my  duty  to  Mr.  Tooke  to  inform  him,  that  I  speak  at  present  under  aii 
impression  that,  when  the  case  on  the  part  of  the  prosecutor  is  imder- 
stood,  it  has  received  as  yet,  in  the  opening  of  his  counsel,  no  answer ; 
and  I  therefore  desire  that  Mr.  Tooke  will  understand  me  as  meaning  to 
state  to  the  jury,  that  I  have  proved  the  case  upon  the  indictment 

"  Mr.  Erskink.  Then  we  will  go  into  the  whole  case." — See  Gurneys 
Trial  of  Tooke,  vol.  i.  p.  453. 

This  took  place  on  Thursday,  the  20th  of  November  1794,  ind  ibe 
trial  accordingly  continued  till  Saturday  the  aad. 

After  the  acquittal  of  Mr.  Tooke,  even  a  tiiird  trial  was  proceeded  upon, 
Tiz.,  that  against  Mr.  Thelwall,  after  which  all  the  other  prisoners  were 
discharged. 

By  comparing  the  introduction  of  the  following  speech  with  that  for 
Thomas  Hardy,  it  will  be  seen  what  high  ground  the  advocate  felt  he 
occupied  in  consequence  of  the  former  acquittal. 

THE  SPEECH. 

Gentlemen  of  the  Jury, — ^When  I  compare  the  eitoation  in 
which,  not  many  days  ago,  I  stoo^  up  to  address  myself  to  a  jury  in 
this  place,  with  that  which  I  now  occupy — when  I  reflect  upon  the 
emotions  which  at  that  time  almost  weighed  and  pressed  me  down 
into  the  earth,  with  those  which  at  this  moment  animate  and  sup- 
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port  me,  I  scarcely  know  how  to  bear  mjself,  or  in  what  manner  to 
conduct  my  cause. 

I  stood  here,  gentlemen,  upon  the  first  trial,  not  alone  indeed, 
but  firmly  and  ably  supported  by  my  honourable,  excellent,  and 
leanied  friend,  whose  assistance  I  still  have. 

{Here  Mr.  Erskine  was  interrupted  by  the  noise  made  by  some 
tcorkmen,  which  the  Court  ordered  to  be  stopped;  which  being 
done,  he  proceeded.] 

Gentlemen,  I  am  too  much  used  to  public  life  to  be  at  all  dis- 
concerted by  any  of  these  little  accidents ;  and,  indeed,  I  am  rather 
glad  that  any  interruption  gives  me  the  opportunity  of  repeating  a 
sentiment  so  very  dear  to  me : — I  stood  up  here,  not  alone,  but  ably 
and  manfully  stipported  by  this  excellent  friend,  who  now  sits  by 
me  ;  *  yet,  under  circumstances  of  distress  and  agitation,  which  no 
assistance  could  remove,  and  which  I  even  now  tremble  to  look  back 
upon.  I  appeared  in  this  place  as  the  representative  of  a  poor, 
lowly,  and  obscure  mechanic,  known  only,  of  course,  to  persons  in 
equal  obscurity  with  himself ;  yet,  in  his  name  and  person,  had  to 
bear  up  against  a  pressure  which  no  advocate  in  England  ever 
before  had  to  contend  with,  for  the  most  favoured  or  powerful  sub^ 
ject.  1  had  to  contend,  in  the  first  place,  against  the  vast  and 
extensive,  but,  after  the  verdict  which  has  been  given,  I  will  not 
say  the  crushing,  influence  of  the  Crown.  I  had  to  struggle,  from 
the  very  nature  of  the  cae^,  with  that  deep  and  solid  interest  which 
every  good  subject  takes,  and  ought  to  take,  in  the  life  of  the  chief 
magistrate  appointed  to  execute  the  laws,  and  whose  safety  is  so 
inseparably  connected  with  the  general  happiness,  and  the  stability 
of  the  Grovernment.  I  had  further  to  contend  with  an  interest  more 
)K>wer{al  and  energetic — with  that  generous  and  benevolent  interest, 
founded  upon  affection  for  the  King's  person,  which  has  so  long 
been,  and,  I  trust,  ever  will  remain,  the  characteristic  of  English- 
men. These  prepossessions,  just  in  themselves,  but  connected  with 
dangerous  partialities,  would,  at  any  time,  liave  been  sufficiently 
formidable  ;  but  at  what  season  had  I  to  contend  with  them  ?  I 
had  to  contend  with  them  when  a  cloud  of  prejudices  covered  every 
person  whose  name  could  be  mentioned  or  thought  of  in  the  course 
of  my  defence — ^prejudices  not  only  propagated  by  honest,  though 
mistaken  zeal,  but  fomented  in  other  quarters  by  wickedness  beyond 
the  power  of  language  to  express — and  all  directed  against  the 
societies  of  which  the  prisoners  were  members ;  only  because  they  had 
presumed  to  do  what  tiiose  who  prosecuted  them  had  done  before  them 
in  other  times;  and  from  (he  doing  of  which  they  had  raised  their 
fortunes,  and  acquired  the  verypoioer  to  prosecute  and  to  oppress. 

I  had  to  contend,  too,  with  all  this  in  a  most  fearful  season ;  when 
the  light  and  humanity  even  of  an  English  public  was  with  no 
certainty  to  be  reckoned  on — when  the  face  of  the  earth  was  drawn 

•  Mr.  GibbB,  afterwards  Sir  Vicarjr  Gibba,  the  Attorney-General. 
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iDto  coDVulBions — when  bad  men  were  trembling  for  what  ongbt 
to  follow,  and  good  men  for  what  ought  not — and  when  all  the 
principles  of  our  free  constitution,  under  the  dominion  of  a  dehisive 
or  wickedly  infused  terror,  seemed  to  be  trampled  under  foot 
GentlemeUi  when  we  reflect,  however,  u{K)n  the  sound  principles 
of  the  law  of  England,  and  the  exalted  history  of  its  justice,  I 
might,  under  other  circumstances,  have  looked  even  those  dangem 
in  the  face.  There  would  have  still  remained  that  which  is  [lara- 
mount  to  the  ordinary  law,  and  the  corrector  of  its  abuses ; — ^ihere 
would  still  have  remained  that  great  tribunal,  raised  by  the  wisdom 
of  our  ancestors,  for  the  8Up{)ort  of  the  {people's  rights — ^tbat 
tribunal  which  has  made  the  law  itself,  and  which  has  given  me 
yofo,  to  look  at — that  tribunal  which,  from  age  to  age,  has  been  the 
champion  of  public  liberty,  and  which  has  so  long  and  so  often 
been  planted  before  it  as  a  shield  in  the  day  of  trouble.  But  look* 
ing  to  that  quarter, — instead  of  this  friendly  shield  of  the  subjecl, 
I  found  a  sharp  and  destroying  sword  in  the  hand  of  an  enemy : 

THB  PROTECTINQ  CoMMONS  WAS  ITSELF  THE  ACCUSER  OF  MT  CLIENT, 
AND  ACTED  AS  A   SOLICITOR  TO  PREPARE  THE  YRRT  BRIEFS   FOR  THE 

PROSECUTION.  I  am  not  making  complaints,  but  stating  the  facts 
as  they  existed.  The  very  briefs,  I  say,  without  which  my  learned 
friends  (as  they  themselves  agree)  could  not  have  tni veiled  through 
the  cause,  were  prepared  by  the  Commons  of  Qreat  Britain  ! — came 
before  the  jury  stani|)ed  with  all  its  influence  and  authority,  pre- 
ceded by  proclamations  and  the  publication  of  authoritative  re- 
ports in  every  part  of  the  kingdom,  that  the  influence  of  the  pre- 
judgment might  be  co-extensive  with  the  island. 

I  had,  therefore,  to  contend  with  an  impeachment,  without  the 
justice  belonging  to  such  a  proceeding.  When  a  subject  is  im- 
peached by  the  Commons  of  Great  Britain,  he  is  not  tried  by  a 
jury  of  his  country*  Why  ?  Because  the  benevolent  institutions  of 
our  wise  forefathers  forbade  it  They  considered  that,  when  tlio 
Commons  were  llie  accusers,  the  jury  wera  the  accusers  also. 
They  considered  the  Commons  in  Parliament,  and  the  Commonn 
at  large,  to  be  one  and  the  same  thing  ;  though  one  would  think, 
from  the  proceedings  we  are  now  engaged  in,  and  everything  con- 
nected with  them,  that  they  had  no  connection  with  one  another ; 
but  that,  on  the  contrary,  the  House  of  Commons  was  holding  out 
a  siege  against  its  constituents,  and  supporting  its  authority  against 
the  privileges  of  the  |>eople,  whose  representatives  they  are  and 
ought  to  be.  U|K>n  an  imi)eachment,  besides,  the  Lords  in  Parlia- 
ment, upon  the  same  principle,  form  a  criminal  court  of  justice  for 
all  the  subjects  of  England.  A  common  man  is  not  forced  before 
that  high  assembly,  hwi  flies  to  it  for  refuge;  be<»iuse,  as  Mr. 
Justice  Blackstone  well  expresses  it,  all  the  rest  of  the  nation  is 
8up|)0sed,  by  the  law,  to  be  engaged  in  the  prosecution  of  their 
representatives.    But  did  the  Lords  in  Parliament  stand  in  that 
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situation  in  the  case  of  the  prisoners  at  this  bar  ?  Though  not 
formally  arraigned  before  the  great  men  of  the  realm,  could  they 
look  up  to  them  for  countenance  and  support?  Gentlemen,  the 
Lords  united  themselves  with  the  Commons  in  the  accusation, 
and,  like  the  Commons,  prejudged  the  cause  by  the  publication 
of  reports,  which  contain  the  whole  mass  of  the  criminating 
evidence. 

I  had,  besides  all  this,  to  wade  through  a  mass  of  matter  beyond 
the  reach  of  the  human  understanding  to  disentangle  or  comprehend, 
and  which  no  strength  of  body  could  communicate,  if  understood ; 
a  situation  so  new  and  unparalleled  in  the  criminal  justice  of  the 
country,  that  the  judges  were  obliged  to  make  new  experiments 
upon  our  legal  constitution  to  invent  the  means  of  trial.  I  go 
along  with  the  decision  of  the  Court  as  to  the  adjournment,  though 
I  waive  no  privilege  for  my  client;  but  what  shall  we  say  of  a  de- 
cision, which  nothing  but  necessity  could  have  justified,  yet  which 
starts  up  for  the  first  time  in  the  year  1794,  after  the  constitution 
has  endured  for  so  many  centuries,  and  which  brings  the  judges  of 
the  land  in  consultation  together,  to  consider  how,  by  device,  indul- 
gence, or  consent,  or  how,  at  last,  by  the  compulsion  of  authority, 
they  might  be  able  to  deal  with  a  case,  which  had  not  only  no 
])arallel,  but  nothing  even  analogous  to  it  in  the  records  or  tradi- 
tions of  our  country  ? 

I  hat],  lastly,  to  contend  with  all  that  array  of  ability  and  learning 
which  is  now  before  me,  though  with  this  consolation,  that  the  con- 
tention was  with  honourable  men.  It  is  the  glory  of  the  English 
Biir,  that  the  integrity  and  independence  of  its  members  is  no  mean 
security  of  the  subject. 

When,  in  spite  of  all  this  mighty  and  seemingly  insuperable 
pressure,  I  recollect  that  an  humble  and  obscure  individual  was 
not  merely  acquitted,  but  delivered  with  triumph  from  the  dangers 
which  surrounded  him ;  when  I  csill  to  mind  that  his  deliverance 
was  sealed  by  a  verdict,  not  obtained  by  cabal  or  legal  artifice,  but 
supported  by  principles  which  every  man  who  has  a  heart  in  his 
botsom  must  approve,  and  which  acconlingly  has  obtained  the 
most  marked  and  public  approbation ;  when  I  consider  all  this,  it 
raises  up  a  whirlwind  of  emotions  in  ray  mind,  which  none  but  He 
who  rides  ui)on  the  whirlwind  could  give  utterance  to  exprens.  In 
that  season  of  danger,  when  I  thought  a  combination  of  circum- 
stances existed  which  no  innocence  could  overcome,  and  having  no 
strength  of  my  own  to  rely  on,  I  could  only  dcNire  to  place  the  jury 
under  the  proteclion  of  that  benevolent  Providence  which  has  so 
long  peculiarly  watched  over  the  fortunes  of  this  favoured  island. 
Sincerely,  and  from  the  bottom  of  my  heart,  I  wished  that  a  verdict 
should  be  given,  such  as  a  jury  might  look  up  to  God,  as  well  as 
around  them  to  man,  when  they  pronounced  it.  Gentlemen,  that 
verdict  is  given,  it  is  recorded ;  and  the  honour  and  justice  of  the 
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men  who,  as  the  inBtrnments  of  Providence,  pronoanced  it,  are 
recorded,  I  trust,  for  ever  along  with  it. 

It  may  be  said  that  this  way  of  considering  the  subject  is  the 
result  of  a  warm,  enthusiastic  temper,  under  the  influence  of  a 
religious  education,  and  it  may  be  so;  but  there  is  another  point  of 
view  in  which  men  of  all  tempers,  and  however  educated,  must 
consider  it.  All  men  must  agree  in  considering  the  decision  as  a 
great  and  solid  advantage  to  the  country,  because  they  must  see  ia 
it  that  our  institutions  are  sound.  All  men  must  acknowledge 
that  no  event  could  be  more  fortunate  than  a  public  trial  which 
has  demonstrated  that  we  hold  our  lives,  and  everything  most  denr 
to  us,  under  a  law  which  nothing  can  supersede,  since  there  is 
Jlttle  likelihood  that  men  will  desire  to  change  a  constitution  which 
so  thoroughly  protects  them.  And  before  this  cause  is  over,  you 
^ill  see  that  no  man  has  ever  had  any  such  disposition. 

Qentlemen,  we  now  come  to  the  merits  of  the  cause  itself;  and 
though,  if  I  were  myself  at  the  bar,  instead  of  the  honourable 
gentleman  who  is  arraigned  before  you,  I  should  be  disposed  to 
trouble  you  very  little  in  my  own  defence,  yet  I  mean  to  pursue  no 
such  courae  as  the  advocate  of  others.  I  say  the  advocate  of 
OTHERS,  for  my  client  must  forgive  me  if  I  almost  lose  sight  of  him 
in  the  determination  of  my  duties.  Indeed,  I  can  hardly  find  him 
out  in  the  mass  of  matter  which  has  been  read  to  you.  One  is  ob- 
liged t<o  search  for  him  through  the  proceedings,  and  with  dilBScully 
can  find  his  name ;  whilst  others,  to  whom  I  owe  a  similar  attention, 
and  who  stand  behind  for  trial,  are  undoubtedly  implicated  in  part 
of  that  which  has  been  fruitlessly  read  against  him.  It  is  this 
alone  which  obliges  me  at  all  to  consider  the  quality  of  the  trans- 
actions before  you,  and  to  apply  them  to  the  law,  lest  assumed 
facts  and  erroneous  doctrines  should  meet  me  at  anoilier  time,  and 
in  another  character,  touching  in  their  consequences  the  safety  of 
the  other  prisoners,  and  of  the  whole  people  of  this  land. 

The  first  thing  we  have  to  consider  in  this,  as  in  all  other  trials, 
is  the  nature  of  the  accusation.  What  are  we  here  about?  For, 
to  say  the  truth,  it  is  a  little  difficult  at  first  view  to  find  it  out. 
It  is  the  glory  of  the  English  law  that  it  requires,  even  in  the  com- 
monest cases  {d  fortiori  in  a  case  of  blood),  the  utmost  precision  of 
charge,  and  a  proof  correspondingly  precise  ; — hitting  the  bird  in 
the  very  eye;  strictly  conformable,  not  merely  to  the  substance  of 
the  crime,  but  to  the  accusing  letter. 

Let  us  see,  therefore,  what  tlie  charge  is. 

When  I  had  the  honour  to  discuss  this  subject  before,  it  was  to 
another  jury,  and  indeed  to  another  Court;  for  I  now  see  on  the 
bench  an  honourable  and  learned  Judge  who  was  not  then  present 
Some  of  you  also,  gentlemen,  most  probably  were  in  the  way  of 
hearing,  and  of  receiving  an  impression  from  the  able  addre<^fl  of 
the  Attorney-General,  in  the  introduction  of  Mr.  Hardy's  trial.  You 
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were  bound  to  be  present  in  court  when  the  jury  was  called,  and 
it  is  not  be  supposed  that,  after  having  discharged  on  that  day 
Yonr  duty  to  the  public  by  a  painful  attendance  while  the  case 
was  opened,  you  would  continue  it  in  order  to  hear  the  defence, 
with  which  you  had  no  manner  of  concern.  If  you  come,  there- 
fore, with  any  bias  upon  your  minds  from  the  situation  you  were 
placed  in  by  your  duties,  it  mttat  be  a  bias  against  me  ;  for  you 
heard  everything  on  one  side,  and  nothing  upon  the  other :  it  be- 
comes my  duty,  therefoi'e,  to  go  over  again  the  same  arguments 
which  I  employed  before,  though  some  of  you  are  not  yet  re- 
covered from  the  fatigue  of  attending  to  them.  Nor  is  the  task  less 
nauseous  to  myself ;  but,  irksome  as  it  is,  it  must  be  performed. 
I  am  not  placed  here  to  establish  a  reputation  for  speaking,  or  to 
amuse  others  with  the  novelty  of  discourse ;  but  to  defend  inno- 
cence, and  to  maintain  the  liberties  of  my  country. 

Gentlemen,  the  charge  is  this  : — 

The  indictment  states,  **  That  all  the  prisoners "  (whose  names 
I  shall  hereafter  enumerate  when  I  come  to  remark  upon  the 
evidence),  "intending  to  excite  insurrection,  rebellion,  and  war 
against  the  King,  and  to  subvert  the  rule  and  government  of  the 
kingdom,  and  to  depose  the  King  from  his  royal  state  and  govern- 
ment of  the  kingdom,  and  to  bring  and  put  the  King  to  death, 
maliciously  and  traitorously,  and  with  force,  did,  among  themselves, 
aud  together  with  other  false  traitors,  conspire,  compass,  and 
imagine,  to  excite  insurrection,  rebellion,  and  war,  against  the 
King,  and  to  subvert  the  legislature,  rule,  and  government  of  the 
kingdom,  and  to  depose  the  King  from  the  royal  state  and  govern- 
ment of  the  kingdom,  aub  to  bring  and  pdt  oub  said  lord  the 
Kino  to  death."  This  is  the  whole  charge.  But  as  it  is  an 
offence  which  has  its  seat  in  the  heart,  the  treason  being  complete 
by  the  unconsummated  intention,  it  is  enacted  by  positive  statute, 
and  was,  indeed,  the  ancient  practice  upon  the  general  principles 
of  English  law,  that  he  who  is  accused  of  this  crime,  whicn  consisls 
in  the  invisible  operations  of  the  mind,  should  have  it  distinctly 
disclosed  to  him  upon  the  same  records,  what  acts  the  Crowu 
intends  to  establish  upon  the  trial  as  indicative  of  the  treaton ; 
which  acts  do  not  constitute  the  crime,  but  are  charged  upon  the 
record  as  the  means  employed  by  the  prisoner  to  accomplish  the 
intention  against  the  king's  life,  which  is  the  treason  under  the 
first  branch  of  the  statute. 

The  record,  therefore,  goes  on  to  charge,  that,  "  in  order  to  fulfil, 
perfect,  and  bring  to  effect  their  most  evil  and  treasonable  com- 
(mssings  and  imaginations  "  (that  is  to  say,  the  compassings  and 
imaginations  antecedently  averred,  viz.,  to  bring  and  put  the 
King  to  death),  '*  they  met,  consulted,  conspired,  and  agreed  among 
themselves,  and  others  to  the  jurors  unknown,  to  cause  and  pro- 
cure a  convention  and  meeting  of  divers  subjects  of  the  realm,  to 
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be  held  and  assembled  withiQ  tbifl  kingdom."  Now,  in  order  to 
elucidate  the  true  essence  of  this  anomalous  crime,  and  to  preyent 
the  possibility  of  confounding  the  treason  with  the  otert  act,  which 
is  only  charged  as  the  manifestation  of  it»  let  us  pause  here  a 
little  and  see  what  would  have  been  the  consequence  if  the  charge 
had  finished  here,  without  further  connecting  the  oyert  act  with 
the  TREASON,  by  directly  charging  the  convention  to  have  been 
assembled  fob  the  purpose  of  bringing  the  King  to  death.  I 
shall  not  be  put  to  argue  that  no  proceedings  could  have  been  had 
upon  such  a  defective  indictment,  since  common  sense  must  inform 
the  most  unlettered  mind,  that  merely  to  hold  a  convention  of  the 
people,  which  might  be  for  yabigus  purposes,  without  ailing  for 
what  pubpose  it  was  assembled,  would  not  only  not  amount  to 
liigh  treason,  but  to  NO  crime  whatsoever.  The  indictment, 
therefore,  of  necessity,  proceeds  to  aver  that  "  they  conspired  to 
Iiold  this  convention  with  intent,  and,  in  order  tliat  the  permms 
90  to  be  assembled  at  such  convention  and  meeting  dioidd  and 
might,  wickedly  and  traitorously,  toithout  and  in  defiance  of  the 
authority,  and  against  ike  tvtU,  of  the  Parliament  of  this  kingdom, 
subvert  and  alter,  and  cause  to  he  subverted  and  altered,  the  legis- 
lature, rule,  and  government  of  the  kingdom"  What^  then,  is  the 
charge  in  this  first  count  of  the  indictment  when  its  members  are 
connected  together  and  taken  as  one  whole?  It  is,  that  Uie 
prisoner  conspired  and  confederated  with  others  to  subvert  the  rule 
and  government  of  the  kingdom,  and  to  depose  the  King,  and  to 
BRING  AND  PUT  HIM  TO  DEATH,  which  last  of  the  three  is  the  only 
essential  charge ;  for  I  shall  not  be  put  to  argue  that  the  indictment 
would  have  been  equally  complete  witiiout  the  two  former,  and 
wholly  and  radically  defective  without  the  latter,  since  it  has  been, 
and  will  again  be  conceded  to  me,  THAT  the  compassing  th£ 
King's  death  is  the  gist  of  the  indictment,  which  nothing 
can  add  to,  and  the  omission  of  which  nothing  can  supply. 
The  indictment,  therefore,  having  charged  the  traitorous  compass- 
ing, proceeds,  in  conformity  to  the  statute,  to  state  the  act  charged 
to  liave  been  committed  in  fulfilment  of  it»  which,  you  observe,  is 
not  an  armed  assembly  to  seize  and  destroy  at  once  the  person  of 
the  King,  but  a  conspiracy  to  effect  the  same  purpose  through  the 
medium  of  a  convention.  The  indictment,  therefore,  charges  their 
design  to  asRemble  this  convention,  not  as  a  meeting  to  petition  for 
the  reform  of  Parliament,  or  to  deliberate  upon  the  grievanceR  of 
the  country,  but  with  the  fixed  and  rooted  intent  in  the  mind,  that 
this  convention,  when  got  tocrether,  whatever  might  be  its  external 
pretext,  should  depose  the  King,  and  put  him  to  death.  It  is 
impossible,  therefore,  to  separate  the  members  of  this  charge 
without  destroying  its  whole  existence,  because  the  chnrge  of  the 
compassing  would  be  utterly  void  without  the  overt  act  which  the 
statute  requires  to  be  charged  as  the  means  employed  by  the 
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prisoner  to  accomplish  it,  because  ho  other  acts  can  bo  resorted  to 
ibr  its  establishment,  and  because  the  overt  act  would  be  equally 
nugatory  if  separated  from  the  compassing  ;  since  the  ovebt  act 

DOES  NOT   SUBSTANTIVELY   CONSTITOTB    THE    TREASON  WHEN  SEPA- 
RATED FBOH  THE  TRAITOROUS  PURPOSE  OF  THE  HIND  WHICH  PRO- 
DUCED   IT,    BUT     IS    ONLY    THE    VISIBLE    MANIFESTATION    Or    THE. 
TRAITOROUS  INTENTION,  WHICH  18  ADMITTED  ON  ALL  HANDS  TO  BE 

THE  CRIME.  Your  officc,  therefore,  gentlemen — (/  defy  tfie  wit,  or 
msdom,  or  artifice  of  man  to  remove  me  from  Uie  position) — your 
office  is  to  try  whether  the  record,  inseparable  as  I  have  shown  it 
to  be  in  its  members,  be  true  or  false,  or  to  sum  up  its  contents 
iu  a  word,  wJiether  the  prisoner  conspired,  with  others,  to  hold  a 
convention  or  meeting,  wiHi  the  design  tliat,  under  the  mask  of 
Ttform  of  Parliament,  it  sliould  depose  the  King  from  his  royal 

office,  one?  DESTROY  HIS  LIFE; 

There  are  several  other  overt  acts  charged  in  the  indictment,  to 
which,  however,  you  will  see  at  a  glafnce  that  the  same  principle 
will  uniformly  apply.  Since  the  compassing  the  death  of  the' 
Eiogis  alike  the  charge  in  all  of  them,  the  overt  acts  only  differing 
from  one  another  as  the  indictment  charges  diiFei*ent  acts  connected 
with  the  assembling  of  this  convention ;  such  as  Jiow  it  was  to  be 
held,  who  were  to  form  committees  for  projecting  its  meeting,  and 
80  on,  which  I  do  not  particularise  just  now,  because  I  shal)  have 
occasion  to  consider  them  distinctly  when  I  come  to  the  particulars 
of  the  evidence.  There  is  one  of  the  counts,  however,  that  ha^ 
been  so  strongly  relied  on  in  argument,  and  to  which  so  large 
a  portion  of  the  evidence  has  been  thought  to  apply,  that  it  is 
necessary,  in  this  place,  to  attend  to  its  structure.  I  mean  the 
count  which  charges  the  circulation  of  papers.  We  have  heard  a 
great  many  of  them  read,  and  they  will  be  a  lesson  to  me  never 
again  to  destroy  old  newspapers  as  useless  wrappings,  but  to 
treasure  them  up  as  precious  manuscripts  for  the  discovery  of  plots 
and  secrets  of  conspirators ;  for,  with  a  very  few  conceptions,  the 
whole  of  the  written  evidence — by  which  so  deep-laid  and  detest- 
able a  conspiracy  is  supposed  to  have  been  developed  by  the 
seizare  of  the  persons  and  correspondences  of  traitoi-s — has  been  to 
be  found,  for  two  years  past,  upon  the  public  file  of  every  common 
newspaper,  and  retailed  over  and  over  again  in  every  town  and 
country  magazine  in  the  kingdom  ;  and  that  too  with  the  implied 
consent  of  His  Majesty's  Attorney-General,  who  could  not  help 
seeing  them,  yet  who  never  thought  of  prosecuting  any  man  for 
their  publication.  Yet  these  said  old  newspapers  have  been  on  a 
sudden  collected  together,  and  their  circulation  charged  as  an  overt 
act  of  high  treason  against  the  honourable  gentleman  before  you ; 
although  with  a  very  few  and  perfectly  harmless  exceptions,  it 
has  not  been  shown  that  he  either  tarote  them,  or  published  them, 
or  read  them,  or  even  Jcneio  of  their  existence. 

2  F 
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But  siippoBing  him  to  have  been  the  author  of  all  the  volames 
which  have  been  read,  let  us  examine  how  they  are  charged,  in 
order  to  erect  their  circulation  into  treason. 

The  indictment  states,  that  "  further  to  fulfil  their  traitorous 
intention  cm  aforeBaid  "  {re/erring  to  the  antecedent  charge  of  com- 
passing  in  the  former  count),  "  they  maliciously  and  traitorously  did 
compose  and  write,  and  caused  to  be  composed  and  written,  divers 
books,  pamphlets,  letters,  and  instructions,  purporting,  and  contain- 
ing therein,  amongst  other  things,  encouragements  and  ezhortatioDS 
to  move,  induce,  and  perauade  the  subjects  of  our  said  lord  the 
King  to  choose,  depute,  and  send,  and  cause  to  be  chosen,  deputed, 
and  sent,  persons  as  delegates  to  compose  and  constitute  such  con- 
vention as  aforesaid,  with  the  traitorous  purposes  afoi*esaid,  which 
18  agreed  to  be  a  reference  to  the  traitorous  purposes  enumerated  in 
the  antecedent  part  offfie  indictment.  Here,  therefore,  let  us  pause 
^ain,  to  review  the  substance  of  this  accusation. 

The  charge,  you  observe,  is  not  the  writing  of  a  libel  or  libels, 
or  for  their  publication  or  circulation;  but  their  composition 
and  circulation  to  effect  the  premeditated,  preconcerted  treason 
against  the  King's  life.  This  intention,  in  their  circulation,  wiis 
accordingly  considered  by  the  Court  most  distinctly  and  correctly, 
not  only  in  the  charge  to  the  grand  jury,  but  upon  the  former 
trial,  as  the  merest  matter  of  fact  which  could  possibly  be  put  upon 
parchment  totally  disentiingled  from  every  legal  qualificatioo. 
We  are  not,  therefore,  examining  whether  these  papers  which  have 
been  read,  or  any  of  them,  are  libels,  but  whether  (whatever  may 
be  their  criminal  or  illegal  qualities)  they  were  written  and  circu- 
lated by  men  who,  having  predetermined  in  their  wicked  imagina- 
tions, to  depose  and  put  to  death  the  King,  wrote  and  published 
them  to  excite  others  to  aid  them  in  the  accomplishment  of  that 
detestable  and  traitorous  conspiracy. 

There  is  another  overt  act,  m  which  the  publication  of  the  same 
papers  is  charged,  which  I  only  read  to  you  to  show  the  uniform 
application  of  the  principle  which  obviously  pervades  every  branch 
and  member  of  the  indictment.  It  states,  that  **  the  prisoners,  iu 
further  fulfilment  of  the  treason  aforesaid  "  (i,e.^  by  reference,  tlie 
treason  of  putting  the  Kinq  to  death),  ''  and  in  order  the  more 
readily  and  effectually  to  assemble  such  convention  and  meeting 
as  aforesaid,  for  the  traitorous  purposes  aforesaid"  (i.e,,  by 
reference,  the  traitorous  purpose  against  the  life  of  the  King), 
*'  they  composed,  and  caused  to  be  composed,  divers  books,  pamph- 
lets, &c.,  purporting  and  containing,  amongst  other  things,  incite- 
ments, encouragements,  and  exhortations  to  move,  induce,  and  per- 
Huade  the  subjects  of  our  said  lord  the  King  to  choose,  depute,  and 
send,  and  cause  to  be  chosen,  deputed,  and  sent,  persons  as  delegaten 
to  compose  such  convention  and  meeting  as  aforesaid,  to  aid  and 
assist  in  carrying  into  effect  such  traitorous,  subversive  alteration 
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End  deposition  as  last  aforesaid."  So  that  (his  charge  di£fers  in 
Hoiking  from  ^^  farmer.  For  it  is  not  that  criminal  pamphlets 
were  puUished,  but  that  they  who  published  them,  having  wickedly 
and  maliciously  conceived  in  their  minds  and  set  on  foot  a 
conspiracy  wholly  to  overthrow  and  subvert  the  Government,  to 
depose  and  io  put  to  death  the  King^  published  them  for  the  express 
pnrpose  of  exciting  others  to  join  them  in  the  accomplishment 
of  their  treason.  It  does  not  charge  the  publication  of  libellous 
matter,  which,  peradventure,  or  even  in  all  probability,  might  ex- 
cite others  to  vrtgincUe  such  a  conspiracy,  but  directly  charges  the 
criminal  purpose  of  exciting  others  to  assist  in  the  accomplishment 
of  one  already  hatched  in  the  mind  and  intention  of  the  prisoner. 

Gentlemen,  I  should  not  further  enlarge  upon  matter  which 
appears  to  be  so  self-evident,  more  especially  as  I  perceive  that  I 
have  the  assent  of  the  Court  to  the  meaning  and  constraction 
of  the  indictment  as  I  have  stated  it,  were  it  not  that  on  the  former 
trial  it  was  directly  questioned  by' the  Solicitor-General,  in  an 
argument  which  I  cannot  possibly  reconcile  with  any  one  principle 
or  precedent  of  English  law.  I  am  persuaded  that  he  will  not 
consider  this  observation  as  a  personal  attack  upon  his  int^ity, 
or  any  depreciation  of  his  professional  learning,  for  both  of  which 
I  have  always  had  a  great  respect.  The  truth  is,  when  the 
mind  has  long  been  engaged  upon  a  particular  subject,  and  has 
happened  to  Took  at  it  in  a  particular  point  of  view,  it  is  its 
natural  infirmity  to  draw  into  the  vortex  of  its  own  ideas  what- 
ever it  can  lay  hold  of,  however  unsuited  to  their  support  I 
cannot  account  upon  any  other  principle  for  the  doctrine  main- 
tained by  so  very  learned  a  person,  in  his  late  reply  in  tliis  place — 
a  doctrine  so  extraordinary  that  I  would  not  venture  to  quote  it 
from  my  own  memory,  and  which  I  shall,  therefore,  read  to  you 
from  the  note  I  have  been  furnished  with  by  my  learned  friend 
wlio  sits  near  me  * — a  doctrine  which  I  am  persuaded  tiie  Solicitor* 
General  would  not,  upon  reflection,  re-maintain  to  be  the  law; 
and  which,  if  it  were  the  law,  I  would  not  live  in  the  country 
longer  than  to  finish  my  address  to  you.  He  says  roundly,  that 
the  law  upon  this  subject  is  perfectly  clear — ^namely,  tliat  any 
act  done  (attend,  I  beseech  yoif,  to  the  expression),  **  that  any  act 
done  which  may  endanger  the  life  of  the  King  is,  in  the  judgment 
of  the  law,  an  act  done  in  pursuauoe  of  an  intent  to  compass  his 
death ;  that  the  act  is,  in  point  of  law,  demonstrative  of  the  pur- 
pose, and  constitutes  the  crime  of  high  treason ;  that  the  imagina- 
tion of  personal  harm  to  the  King  forms  no  part  of  it;  and 
that  it  is  not  material  whether  the  person  charged  had  in  contem- 
plation the  consequences  that  might  follow  from  what  he  did,  it 
heing  sufficient,  independently  of  all  intention,  if  the  death  of  the 
King  was  a  probable  oonseguemoe  of  what  he  was  about  to  do.'' 
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Gkntlemen,  one  hardly  know^  where  one  is  aftei'  heading  ho 
strange  and  confounding  a  proposition.  The  argument,  in  short, 
is  neither  more  nor  less  than  this : — That  if  I  do  an  act,  though 
with  the  most  innocent  mind,  and  without  contemplating  that  any 
danger  can  possihiy  touch  the  King ;  nay,  more,  if  from  a  mis- 
taken zeal  I  do  an  act  from  which  the  jury  are  convinced  that  I 
honestly  conceived  his  person  would  be  safer  and  his  reign  noore 
secure  and  illustrious ;  yet,  if  not  in  tJie  event,  but  only  in  the 
opinion  of  lawyers^  my  conduct  led  to  the  dii-ect  contrary  conse- 
quence, I  am  to  be  adjudged  in  law  a  compasser  of  the  Kings 
death — I  am  to  be  found,  in  point  of  law,  to  have  intended  tohai  I 
never  tlumgkt  of  and  a  jury,  whose  province  is  to  declare  the  fact, 
is  to  be  bound  in  conscience  to  find  me  guilty  of  designing  the 
King's  death,  though  their  consciences  inform  them,  from  the 
whole  evidence,  that  I  sought  nothing  but  the  health  of  his  person 
and  the  honour  of  his  crown,  Qentlemen,  this  is  such  a 
monstrous,  horrible  proposition,  that  I  would  rather,  at  the  end 
of  all  these  causes,  when  I  had  finished  my  duty  to  their  unfor- 
tunate objects,  die  upon  my  knees,  thanking  God  that,  for  the 
protection  of  innocence,  and  the  safety  of  my  country,  I  had  been 
made  the  instrument  of  denying  and  i-eprobating  it,  than  live 
to  the  age  of  Methusalem  for  letting  it  pass  unexposed  and  un- 
rebuked. 

It  may  be  curious  to  examine  to  what  conclusions  this  doctrine 
of  a  lawyer's  speculation  upon  probable  consequences,  shutting  out 
the  examination  of  actual  intention,  might  lead.  It  is  part  of 
the  evidence  before  you  against  the  honourable  gentleman  at 
your  bar,  that  a  proposition  was  made  to  and  adopted  by  the  Con- 
stitutional Society  to  send  a  delegate  to  the  convention  at  Edin- 
burgh ;  and  you  have  been  desired,  from  this  measure  and  others 
of  a  similar  bearing,  to  find  an  intention  to  destroy  the  King,  from 
the  probable  consequence  of  such  proceedings.  Let  us  try  the 
validity  of  this  logic.  The  Society  of  the  Friends  of  the  People 
(some  of  whose  proceedings  are  in  evidence)  had  a. similar  pro- 
position made  to  them  to  send  a  delegate  to  tliis  same  con- 
vention, and  the  measure  was  only  rejected  after  a  considerable 
degree  of  debate.  Suppose,  then,  on  the  contrary,  they  had  agreed 
to  send  one,  and  that  I,  who  am  now  speaking  to  you,  had  b^n  of 
the  number  who  consented,  I  should  then  have  been  in  a  woi'se 
predicament  than  my  client,  who  appears  to  have  opposed  it  I 
should  have  been  found  to  have  consented  to  an  act,  which, 
according  to  some  legal  casuists,  had  a  tendency  to  destroy  the 
King;  and  although  my  life  was  laboriously  devoted  to  the  duties 
of  my  profession,  which  cut  me  off  from  attending  to  the  particular 
conduct  of  '  reformers,  though  approving  of  their  general  and 
avowed  object,  Mr.  Yorke's  speech  at  Sheffield,  and  all  the  matter 
besides  which  has  consunied  our  time  and  patience  for  three^ 
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days  past,  would  have  been  read  to  establish  xnjr  conspiracy  with 
))eople  whom  I  never  saw  or  heard  of  in  the  course  of  my  exist* 
ence.  It  is,  besides,  equally  high  treason  to  compass  and  imagine 
the  d^h  of  the  heir*apparent  as  the  death  of  the  King ;  and 
if  the  nature  of  the  conspiracy  was  to  reach  the  King's  life^ 
by  subverting  the  Government,  its  subversion  would  lead  as 
directly,  in  its  consequence,  to  the  destruction  of  his  successor,  and 
consequently  would,  upon  the  acknowledged  principles  of  law,  be  a 
compassing  of  the  death  of  the  Prince  of  Wales.  See  then  to 
what  monstrous  conclusions  it  would  lead,  if  an  act  could  be 
considered  as  legally  conclusive  of  an  intention,  instead  of  exa- 
mining it  with  the  eye  of  reason,  and  as  a  fact,  from  the  cir- 
cumstances attending  it.  It  so  hap{)ened  that  at  this  very  time, 
and  though  a  member  of  this  society  of  reformers,  I  was  Attorney- 
General  to  the  Prince,  sworn  of  his  Privy  Council,  high  in  his 
])er80Dal  con6dence,  and  full  of  that  affection  for  him  which  I 
yet  retain.  Would  it  have  been  said,  gentlemen  (I  am  not 
seeking  credit  with  you  for  my  integrity),  but  would  it  have  been 
said  without  ridicule,  that  a  man,  placed  as  I  was  in  a  high 
Situation  about  the  heir-apparent  of  the  Crown,  who  had  at  once 
the  will  and  the  privilege  to  reward  my  services,  that  I,  who 
was  serving  hiiu  at  the  very  moment  in  terms  of  confidence  and 
regard,  was  to  be  taken  conclusively,  o»  ajvdgTneni  o/abstmci  law, 
to  be  plotting  his  political  destruction,  and  his  natural  death? 

This  doctrine,  so  absurd  and  irrational,  does  not  appear  to  me 
to  be  supported  by  anything  like  legal  authority. 

In  the  first  place,  let  it  be  recollected  that  this  is  an  indictment 
on  a  statute,  and  not  upon  the  common  law,  which  has  the  prece- 
dents made  by  judges  for  its  foundation.  The  rule  of  action 
here  depends  upon  a  writtei^,  unaltebablk  record,  enacted  by 
the  legislature  of  the  kingdom  for  the  protection  of  the  subject's 
life,  and  which  the  judges  upon  the  bench  have  no  right  to 
trangress  or  alter  a  letter  of,  because  other  judges  may  have 
done  so  before  them.  As  far  as  the  law  stands  upon  tradition, 
it  is  made  by  the  precedents  of  judges,  and  there  is  no  other  evi- 
dence of  its  existence ;  but  A  statute  is  ever  present  to  speak  for 
itself,  in  all  courts,  and  in  all  ages.  And  I  say  with  certainty — 
speaking  in  my  own  name  and  i)erson,  and  desiring  to  stand  or  fall 
ns  a  professional  man  by  what  I  utter — that  the  law  is  as  I  main- 
tained it  upon  the  trial  of  Thomas  Hardy,  and  as  I  maintain  it 
now«  I  admit  that  a  statute,  like  the  common  law,  nmst  i*eceive 
a  judicial  interpretation;  and  that,  wherever  the  letter  of  an 
Act  of  Parliament  is  ambiguous,  the  constructions  which  have 
been  first  put  upon  it,  if  rational,  ought  to  continue  to  be  the  rule. 
But  where  a  statute  is  expressed  in  such  plain,  unambiguous 
terms,  that  but  one  grammatical  or  rational  construction  can 
be  put  upon  it;  when,  the  first  departure  from  that  only  con- 
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strnction  does  not  appear  to  have  taken  its  rise  from  any  supposed 
ambiguity  of  its  expression  in  the  minds  of  those  who  first  de- 
parted from  it — which  is  the  general  history  of  constmctive 
departures  from  written  laws — ^but  comes  down  tainted  with  the 
most  degraded  profligacy  of  judges  notoriously  devoted  to  arbitrary 
and  corrupt  governments ;  when  the  very  writers  and  judges  whose 
writings  and  decisions  first  supported  such  original  misconstrue^ 
tioDS,  honestly  admit  them  to  be  misconstructions,  and  lament 
and  reprobate  their  introduction;  when  the  same  lamentation 
and  reprobation  of  them  is  handed  down  from  commentator 
to  commentator,  and  from  court  to  court,  through  the  whole 
series  of  constructive  judgments;  and  lastly,  when  Parliament 
itself,  in  different  ages,  as  the  evil  became  intolerable,  has  swept 
them  all  away ;  when,  to  avoid  the  introduction  of  new  diffi* 
culties,  it  has  eautioiisly  left  the  old  letter  of  the  statute  standing 
to  speak  for  itself,  without  any  other  commentary  than  the 
destruction  of  every  one  that  ever  had  been  made  upon  it  and 
the  reversal  of  every  judgment  which  ever  had  departed  from 
its  letter,  concluding  with  the  poHitve  prohibition,  in  all  future 
time,  of  the  one  and  of  the  other  ; — in  such  a  case,  I  do  maint^n, 
and,  as  an  English  lawyer,  feel  myself  bound  for  the  public 
safety  to  declare,  in  opposition  to  whatever  authorities  may  be 
found  to  the  contrary,  that  if  the  statute  of  Edward  the  Third 
can  be  departed  from  by  construction,  or  can  be  judged  otherwise 
THAK  IF  IT  HAD  FASSED  TE8TEBDAY,  there  is,  properly  speaking;  no 
such  thing  as  written  law  in  England. 

Gentlemen,  you  will  find  me  justified  in  what  I  say  by  the  lan- 
guage of  the  statute  itself,  which  is  clear  and  unambiguous,  and  by 
the  declarations  of  its  genuine  meaning  by  subsequent  Parlia- 
ments. 

The  words  of  the  statute  of  the  25th  of  Edward  the  Third  are 
these : — 

''Whereas  divers  opinions  have  been  before  this  time,  in  what 
case  treason  shall  be  said,  and  what  not — the  King,  at  the  request 
of  the  Lords  and  Commons,  has  made  a  declaration  as  hereinafter 
followeth : — 

**  When  a  man  doth  compass  or  imagine  the  death  of  our  Lord 
the  King,  or  of  our  Lady  his  Queen,  or  of  their  eldest  son  and 
heir;  or  if  a  man  do  levy  war  against  the  Kinq  in  his  realm,  or 
be  adherent  to  the  King's  enemies  in  his  realm,  giving  them  aid 
and  comfort,  and  thereof  be  provably  attainted  of  open  deed  by 
people  of  their  condition." 

The  reason  of  passing  it,  as  expressed  by  the  act  itself,  and  by 
Lord  Hale  and"  Lord  Coke  in  their  Commentaries,  demonstrates 
the  illegality  of  any  departure  from  its  iMer;  because  it  was 
passed  to  give  cerUiiniy  to  a  crime  which,  by  Judicial  consiruc' 
turns,  had  before  become  uncertain.    Lord  Hale  says, ''That  at 
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• 
common  law  there  was  a  great  latitude  nsed  in  raising  ofifenoes 
to  the  crime  and  punishment  of  treason,  by  way  of  interpreta- 
tion and  arbitrary  construction,  which  brought  in  great  uncer- 
tainty and  confusion.  Thus,  accroaching  of  royal  power  was  a 
usual  charge  of  treason  anciently,  though  a  very  uncertain  charge ; 
so  that  no  man  could  tell  what  it  was,  or  what  defence  to  make  to 
it"  He  then  proceeds  to  state  various  instances  of  cruelty  and 
vexation,  and  concludes  tvith  this  observation : — 

**  By  these,  and  the  like  instances  that  might  be  given,  it  appears 
how  arbitrary  and  uncertain  the  law  of  treason  was  bsfork  THlfi 
STATUTE  of  the  25  th  of  Ed  Ward  the  Third,  whereby  it  came  to 
pass  tliat  almost  every  offence  that  was,  or  seemed  to  be,  a  breach 
of  faith  or  allegiance,  was,  by  construction^  and  conseqw&Mie,  and 
interpretoition,  raised  into  the  offence  of  high  treason." 

To  put  an  end  to  these  evils,  therefore,  and  to  give  to  the  bar* 
assed  subjects  of  England  security  and  peace,  this  sacred  law  was 
made;  but  for  a  season  with  very  little  effect,  l)ecat]8e  wicked 
judges  still  broke  in  upon  its  protecting  letter  by  arbitrary  con*^ 
structions,  insomuch  that  Lord  Hale  observes,  that  altiiough  the 
statute  of  Edward  the  Third  had  expressly  directed  that  nothing 
should  be  declared  to  be  treason  but  cases  within  its  enacting  letter 
— "  yet  that  things  were  so  carried  by  parties  and  factions  in  the 
succeeding  reign  of  Bichard  the  Second  that  it  was  little  observed ; 
but  as  this  or  that  party  got  the  better,  so  the  crime  of  high  treason 
was  in  a  manner  arbitrarily  imposed  and  adjudged,  which  by  various 
vicissitudes  and  revolutions  mischiefed  all  parties,  first  or  last,  and 
left  a  great  inquietude  and  nnsettledness  in  the  minds  of  the  people, 
and  was  one  of  the  occasions  of  the  unhappiness  of  that  King/' 

All  these  mischiefs,  he  further  observes,  arose  from  breakmg  the 
great  boundary  of  treason  by  a  departure  from  the  lbttbr  of  the 
statute,  which  was  so  great  a  snare  to  the  subject  that  after  many 
temporary  Acts  of  Parliament  passed  and  repealed,  and  many  vexa- 
tious and  illegal  judgments  clashing  with,  and  contradicting  one 
another,  the  statute  of  Queen  Mary  was  at  last  enacted,  which 
swept  them  all  away ;  and,  as  Lord  Coke  observes  in  his  Com-^ 
mentary  upon  it,  in  the  Second  Institute,  not  only  set  up  again  the 
very  letter  of  the  statute  of  the  25th  of  Edward  the  Third,  but 
refiealed  all  judicial  interpretations  past,  and  prohibited  all  recur- 
rence to  them  in  future. 

I  will  give  it  you  in  his  own  words : — *^  In  this  statute  of  Mary 
two  things  are  to  be  observed :  First,  That  the  word  expressed  in 
the  statute  of  Mary  excludes  all  implications  or  inferences  whatso^ 
ever;  Secondly,  That  no  former  attainder,  judgment^  precedent^ 
resolution,  or  opinion  0/ Judges  or  justices,  of  high  treason,  other 
than  such  as  are  specified  and  expressed  4n  tJie  statute  of  Edioard 
the  Third,  are  to  he  foUowed  or  dravm  into  example.  For  thk 
WOBDS  BE  PLAIN  AKp  DiBECT*^^  Thajb  from  lienceforth  no  act,  d^ied. 
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or  offence,  shall  be  taken,  bad/ deemed,  or  adjudged  to  be  high 
treason,  but  only  such  as  are  declared  and  expressed  in  the  said  Act 
of  the  25tb  of  Edward  the  Third,  any  Act  of  Parliament  or  statute 
after  the  25  th  of  Edward  the  Third,  or  any  other  declaration  or 
matter  to  the  contrary  notwithstanding/  " 

I  do,  therefore,  maintain  that  the  statute  of  King  Edward  the 
Third^  plain  in  itself,  and  rendered  still  more  so  by  the  Farliam6D- 
tary  exposition  of  the  Act  of  Queen  Mary,  is  a  fkrsmptobt  bulb» 
and  that  no  appeal  can  be  bad  upon  the  subject  to  any  writers  or 
decisions,  wiiaterer  may  be  the  imputation  of  the  one  or  the  autho- 
rity of  the  other. 

I  find  nothing,  however,  in  any  writer  of  character,  or  in  any 
decision,  which  deserves  the  name  of  authority,  to  which  such  au 
appeal  could  successfully  be  made.  Lord  Hale  nowhere  says  that 
11  conspimcy  to  subyert  the  Goveimment,  or  any  rebellion  |)oiDted 
merely  at  the  King's  royal  avikority,  is  high  treason  within  this 
branch  of  the  statute.  He  uniformly  considers  the  crime  as  a  de- 
sign against  the  King's  natural  life  ;  and  treats  nothing  even  as 
an  overt  act  of  it  that  is  not  so  pointed  against  the  King  s  febson 
as  to  be  legal  evidence  of  a  conspiracy  against  his  existsnoe.  "  If 
men,"  says  Hale,  "  conspire  (lie  death  of  the  King,  and  thereupon 
provide  weapons,  or  send  letters  in  the  execution  of  it,  this  is  an 
overt  act  within  this  statute/'  Undoubtedly  it  is — but  mark  the 
principle,  and  attend  to  Lord  Hale's  language,  which  is  plainly  this: 
— if  men  conspire  the  death  of  the  King,  and  do  these  things  in 
execution  of  the  conspiracy,  the  things  so  done  are  legal  evidences 
of  the  treason  ;  but  the  treason,  wlucTi  is  the  intention  of  the  mind 
against  tlie  King's  life,  must  first  exist  before  any  step  could  be 
taken  in  pursuance  of  it. 

Another  passage  in  Lord  HaIo  upon  which  tho  whole  argument 
against  us  appears  in  a  manner  to  be  built,  is  in  my  mind  equally 
clear  and  perfectly  consistent  with  the  letter  of  the  statute : — 

''  If  men  conspire  to  imprison  the  King  bt  FOttCB  and  a  stbong 
HAND  until  he  has  yielded  to  certain  demands,  and  for  that  purpose 
gather  company,  or  write  letters,  that  is  an  overt  act  to  prove  the 
compassing  the  King's  death ;  for  it  is  in  efiect  to  depose  him  of 
his  kingly  government,  and  was  so  adjudged  by  M  the  judges  iu 
Lord  Cobham's  case." 

Here  you  observe  that  the  conspiracy,  even  to  imprison  the  King, 
is  not  stated  as  a  substantive  act  of  treason,  independently  of  a 
design  against  his  life,  but  only  as  an  overt  act  to  prove  the  com- 
passmg  of  his  death  ;  and  so  far  was  Hale  from  considering  that 
constructive  attempts  11  pon  the  King's  government  or  authority , 
without  direct  force  pointed  against  his  person,  could  even  be  offered 
as  evidence  to  support  an  indictment  for  compassing  his  death,  that 
he  seems  anxious  to  prevent  the  reader  from  running  to  such  a 
concbision ;  for  he  immediately  afterwards  says :  ''  But  then  this 
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most  1)0  iatended  of  a  coDspiracy  forciily  to  detaia  and  imprison 
the  King/' 

Gtentlemen^  I  have  only  troubled  you  with  these  observations  to 
prevent  anything  which  has  beenofifered  as  evidence  upon  this  trial 
trom  being  at  all  confounded  in  your  minds  as  connected  with  the 
charge.  We  have  indeed  attempted  nothing  against  the  King's 
government ;  but  leaving  that  still  to  I)e  the  question,  there  is  not 
H  tittle  in  the  whole  body  of  the  proof  whidh  has  liny,  the  remotest, 
relation  to  any  conspiracy  to  seize  the  King  or  to  depose  him^ 
which  alone  could  support  the  charge  of  compassing  the  Kings 
death ;  for  the  indictment  itself  does  not  point  even  to  any  conspi- 
racy to  depose  the  King  directly  by  force  against  his  i>erson,  but 
only  constructively,  through  the  medium  of  a  subversion  of  the 
Qovernment 

Gentlemen,  the  charge,  therefore,  which  the  Crown  seeks  to  bring 
liODae  to  us — not  only  as  it  is  to  be  collected  from  the  indictment, 
but  as  it  is  explicitly  pointed  by  the  argument— is  this :  That  a  de« 
siga  was  formed  to  call  a  convention  of  the  nation,  and  that  the 
prisoner  at  the  bar  was  engaged  in  it;  that  he  consulted  with 
others  for  the  appointment  of  committees  of  co-operation  and  con- 
ference, consisting  of  the  persons  now  in  prison,  who  were  dele- 
gated by  the  two  great  London  societies  at  the  head  of  <  the  con- 
fspiracy ;  and  that  the  convention  which  was  to  be  assembled  as  the 
reaiilt  of  this  confederacy  was  to  destroy  by  force  the  legal  govern- 
ment of  the  country,  and  to  form  itself  into  a  legislature  ibr  the 
nation :  thereby  suiierseding  not  only  the  functions  of  the  three 
branches  of  Furlianieut,  but  the  executive  authority  of  the  Crown — 
that  this,  and  this  alone,  was  the  secret  object  of  all  these  societies, 
though  covered  with  popular  pretexts  of  restoring  the  constitution, 
until  their  machinations  should  be  sufficiently  ripe  to  throw  off 
the  veil,  to  avow  their  principles,  and  to  establish  them  by  force : 
that  this,  therefore,  amounted  to  a  conspiracy  to  depose  the  King, 
which  was  an  overt  act  of  high  treason  for  compassing  his  death. 

Gentlemen,  I  am  sure  I  have  done  justice  to  the  Crown  in  my 
statement  of  its  proposition ;  and  I  will  be  equally  just  in  my 
answer  to  it  For  I  admit  that  if  the  Attorney-General  satisfies 
yon  Mpon  the  fact  that  this  proposition  is  true,  he  gives  you  evi- 
dence from  whence  it  ought  to  be  left  for  your  very  serious  judg- 
ment whether  those  who  were  engaged  in  a  conspiracy  to  usurp  the 
King's  authority  might  not  be  reasonably  supposed  to  have  also 
contemplated  his  destruction,  which  was  so  lilcely  to  follow  from 
the  annihilation  of  his  office.  I  desire  it  may  be  remembered  that 
I  have  never  denied,  either  now  or  upon  the  former  trial,  that  the 
destruction  of  the  King's  natural  life  was  not  a  probable  conse- 
quence of  a  forcible  coercion  of  his  person  for  the  extinction  of  his 
authority;  nor  that  an  act  done  with  deliberation,  leading  to  a 
mainly  probable  consequence,  is  not  good  EViDENCfB  of  the  intention 
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to  produce  that  consequence.  My  whole  argument  has  on  ly  been,  anil 
still  is,  thai  the  intention  against  the  King's  life  is  tlie  crime;  that 
its  existence  is  matter  of  fact ^  and  not  matter  of  law  ;  and  thai  it 
musty  therefore,  be  collected  by  you,  the  jury,  instead  of  being  mad^ 
the  abstra^  result  of  a  legal  proposition,  from  any  fact  which  doe» 
not  directly  embrace  and  comprehend  the  intention  which  constitutes 
the  treason. 

But  that  this  is  the  law  of  England,  and  the  law  immediately 
applicable  to  the  present  question,  fortunately  does  notde(>end  upon 
any  argument  of  mine,  nor  upon  any  appeals  I  have  made  to  the 
authoritative  wrilings  of  the  sages  of  Ihe  profession.  I  have  a  much 
better  security  for  my  purpose — the  security  that  what  his  Lordship, 
who  is  to  assist  you  in  your  deliberations,  has  said  upon  one  occa- 
sion, he  will  say  upon  another.  I  have  the  ex^i'ess  and  direct  au- 
thority of  Lord  Chief-Justice  Eyre,  in  that  part  of  his  charge  to  the 
grand  jury,  where  he  laid  before  them  the  very  matter  we  are  now 
engaged  in  for  their  consideration.  "  If,"  says  his  Lordship,  ^*  there 
be  ground  to  consider  the  professed  purpose  of  any  of  these  asso- 
ciations, a  reform  in  Parliament,  as  mere  colour,  and  as  a  pretext 
held  out  in  order  to  cover  deeper  designs,  designs  against  the  whole 
constitution  and  government  of  the  country,  the  case  of  thofie  em* 
burked  in  such  designs  is  that  which  I  have  already  considered. 
Whether  this  be  so  or  not,  is  mere  hatter  of  fact  ;  as  to  wliich 
I  shall  only  remind  you,  that  an  inquiry  into  a  chaige  of  this  nature, 
which  undertakes  to  make  out  that  the  ostensihle  purpose  is  a  mere 
veil,  under  which  is  concealed  a  traitorous  conspiracy,  re<]^uireM  cool 
and  deliberate  examination,  and  the  most  attentive  consideration ; 
and  that  the  result  should  be  perfectly  clear  and  satisfxciory.  In 
the  afifairs  of  common  life,  no  man  is  justified  in  imputing  to  an- 
other a  meaning  contrary  to  what  he  himself  expresses,  but  upon 
the  fullest  evidence."  This  the  learned  Judge  lays  down  with  the 
greatest  propriety  as  a  general  rule  of  evidence,  applicable  to  all 
cases,  and  therefore  most  emphatically  applicable  to  high  treason, 
where  the  prisoner  is  not  to  be  criminated  by  conjectures,  and 
inferences,  or  strains  of  wit,  but  provably  attainted,  according  to 
the  language  of  the  statute.  It  must  be  remembered,  too,  that 
this  sound  and  salutary  doctrine  was  not  delivered  by  the  Court  as 
an  abstract  proposition,  but  the  application  of  it  was  diredbf  pointed 
to  live  occasion,  and  given  to  the  grand  jury  as  a  standanl  to  direct 
their  judgments  in  the  very  matter  before  us.  Tlie  cause  therefore 
is  brought  beyond  the  power  of  invasion  or  controversy,  to  one  short 
]>oint,  disentangled  from  all  ambiguity  or  legal  di8tinction,sinoe,  upon 
the  express  authority  of  the  Court  which  sits  to  try  the  prisoner,  in- 
dependently of  all  other  authorities,  it  is  a  mere  naked  question  of 
fact  which  you  are  to  examine :  there  is  nothing  which  can  affect 
him  legaUy,  or  which,  it  is  -even  contended,  can  affect  him,  unless 
you  are  prepared  to  say,  upon  your  oaths,  in  the  presence  o.f  Qod 
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and  your  ooimtry,  that  you  have  materials  in  evidence  before  yon, 
from  whence  you  feel  yourselves  bound  in  conscienoe  to  pronounce 
that  the  parties  who  engaged  in  the  proposition  of  holding  a  con- 
vention did  MOT  engage  in  it  according  to  their  professions  to  collect 
the  public  opinion  upon  the  subject  of  national  abuses,  and  for  the 
consideration  of  constitutional  redress,  but  for  the  direct  though  con- 
cealed  purpose  of  resisting,  bt  force,  the  authority  of  Parliament. 
I  repeat  the  expression— of  resisting  by  force,  the  authority  of  Parlia- 
menty  and  assuming  to  themselves  the  control  and  domiuion  of  the 
nation.  This  is  the  fact  to  be  made  out,  and  the  burden  of 
THE  PROOF  IS  UPON  THE  Gkown.  I  do  uot  staud  here  to  disprove, 
but  to  examine  what  has  been  proved  ;  and  I  confess  myself,  there- 
fore, to  be  utterly  at  a  loss  how  to  pursue  my  discourse — ^for  you 
liave  heard  nothing  upon  which  you  would  pull  a  feather  out  of  a 
sparrow's  wing.  There  is  not  only  no  evidence  upon  which  reason- 
able men  might  deliberate  between  a  verdict  of  Guilty  or  Not  Guilty, 
but  literally  no  evidence  at  all  ;  nothing  that  I  could  address 
myself  to,  but  through  the  medium  of  ridicule,  which,  much  as  it 
would  apply  to  the  occasion  in  other  respects,  it  would  be  indecent 
to  indulge  in  upon  a  great  State  trial,  so  deeply  concerning  the 
dignity  of  the  country,  and  so  seriously  affecting  the  unfortunate 
l)ei'8on8  whom  I  shall  be  called  upon  to  defend  hereafter. 

Let  not,  however,  this  condition  of  a  prosecution,  commenced 
under  such  exalted  auspices,  depend  upon  my  single  assertion,  but 
let  it  be  brought  to  the  test  of  examination. 

The  Attorney-General  contends  that  he  has  made  out  proyably— * 
tie.,  without  the  possibility  of  a  reasonable  doubt — ^that  this  conven- 
tion was  projected  for  the  detestable  purpose  charged  by  the  indict- 
ment; and  that  their  avowed  objects  were  nothing  but  a  surface  of 
colour  and  deceit.  He  says,  that  two  societies  were  set  on  foot 
in  this  town  for  these  traitorous  objects ;  that  one  of  them  (the 
Constitutional  Society)  was  instituted  by  Mr.  Tooke,  and  that  he 
oi^nised  and  suiieriutended  the  others;  that  he  prei^red  their 
resolutions ;  that  he  superintended  their  coireapondence  with  similar 
societies,  which  were  established  at  Sheffield,  Manchester,  Birming- 
ham, Edinburgh,  Perth,  and  most  of  the  populous  towns  in  both 
(mrts  of  Great  Britain  ;  and  that  the  whole  body  of  their  communi- 
cations with  one  another  manifested  their  design  against  the  very 
being  of  the  Government.  This  is  the  proposition :  but  has  he 
proved  it,  or  any  part  of  it  ?  I  answer.  He  has  not.  In  the  first 
place,  did  Mr.  Tooke  set  on  foot  the  Constitutional  Society  ?  I 
answer  again,  He  did  not.  It  was  instituted  by  a  most  worthy  and 
honourable  person,  who  will  be  called  before  you  as  a  witness,  if 
you  shall  not  think  your  time  misspent  in  hearing  evidence  where 
nothing  has  been  proved  :  it  was  instituted  by  Mnjor  Cartwright,  a 
man  as  much  attached  to  the  constitution  of  his  country,  and  as 
enlightened  to  understand  it,  as  any  one  who  hears  me,  whatever 
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may  be  liis  statioir.  This  assertion  is'  not  made  from  the  instruc- 
tions of  a  brief;  I  speak  from  my  own  knowledge  of  the  man. 
Major  Oartwright,  who  began  that  institution,  continued  to  be  :i 
member  of  it  during  the  progress  of  its  proceedings  arraigned 
before  you :  he  is  a  member  of  it  now  ;  and  he  will  tell  you  that 
he  shall  continue  to  be  one,  notwithstanding  his  prosecution^  until 
its  objects  are  accomplished. 

The  Constitutional  Society  was  instituted  by  this  gentleman  for 
the  object  which  it  has  uniformly  professed  and  adhered  to,  an 
object  which  it  pursued  in  common  with  some  of  the  greatest  antl 
wisent  men  which  this  country  has  for  ages  produced.  It  was  insti< 
luted  to  produce,  if  possible,  by  the  progressive  influence  of  public 
opinion,  a  reform  in  the  Commons'  Housb  of  Pabliakbnt;  u 
measure  certainly  not  originated  by  Major  Cartwright^  but  forced 
by  the  corruptions  of  Parliament  itself,  and  the  consequent  cala- 
mities of  our  country,  upon  the  attention  of  every  enlightened 
statesman  during  the  present  reign.  The  father  of  the  present 
Minister  uniformly  and  publicly  imputed  the  calamities  of  GreaC 
Britain  to  this  fatal  source.  The  succession  of  destmctive  wars, 
without  a  natiomd  object ;  the  rash  and  improvident  expenditure 
of  public  money ;  the  ravages  upon  the  constitution  by  the  influ- 
ence of  the  Crown — were  all  of  them  ascribed  by  this  great  states- 
man to  the  loss  of  that  control  in  the  people  over  ihe  proceedings 
of  Parliament  which  they  were  entitled  to  by  the  ancient  principles 
of  the  constitution.  The  great  Earl  of  Chatham  was  one  of  the 
first  persons  who  called  the  attention  of  the  public  to  the  absolute 
necessity  of  a  reform  in  Parliament  to  redeem  the  nation  from  ruin ; 
it  was  the  great  feature  of  his  life,  and  the  foundation  of  his  fame. 

As  the  avowed  objects  of  the  society  were  thus  originated  and 
countenanced  by  i)ersons  of  the  highest  station,  let  us  see  whether 
it  was  instituted  for  the  perversion  of  these  principles  by  obscure 
and  necessitous  men.  Gentlemen,  the  contrary  is  most  notorious ; 
and  it  may  be  esUiblished  by  referring  to  the  names  of  the  original 
members.  The  Duke  of  Richmond  was  one  of  the  earliest ;  and  be 
pushed  the  principle  and  the  practice  of  reformation  very  much 
further  than  Mr.  Tooke  has  ever  been  dis{K>sed  to  follow  him — ^afact 
which  I  promise  to  establish  by  the  uniform  tenor  of  his  life  Mr. 
Tooke  considered  the  disposition  of  the  popular  franchise  of  election 
as  matter  of  expediency  in  Gt)vernmeut,  and  to  be  moulded  by 
Parliament  in  its  discretion  for  the  attainment  of  constitutional 
freedom  ;  the  Duke,  on  the  other  hand,  considered  universal  suffrage 
to  be  an  inherent  privilege  of  the  people,  to  be  claimed  by  men  as 
OF  BiQHT,  and  not  yielded  to  them  as  an  indulgence.  It  is  not  U) 
be  wondered  at,  therefore,  that  his  Grace  s  doctrines  should  acquire 
the  ascendancy ;  since  independently  of  his  illustrious  patronage, 
they  were  more  flattering,  and  better  calculated  for  a  rapid  progress. 
I  agree  with  the  Duke  of  Bichmond  that  there  exists  in  the  people 
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of  Enp^land,  as  in  every  people,  an  inherent  right  to  l)e  governed 
according  to  the  universal  assent  of  the  community ;  but  I  think 
that  the  people  would  judge  weakly  for  themselves  by  desiring  their 
representatives  to  carry  forward  to  the  Crown,  for  its  ratification,* 
the  system  of  univsbsal  suffrage.  Yet,  while  I  say  this,  as  Mr. 
Tooke's  sentiments^  and  as  my  own,  I  confess,  at  the  same  time, 
that  the  arguments  by  which  the  Duke  of  Bichmond  supported  his 
system,  and  which  has  been  uniformly  followed  by  all  the  other 
prisoners,  were  not  calculated  to  impose  upon  the  ignorant,  but  are 
well  worthy  of  attention  and  consideration  from  the  wise.  The 
Duke's  argument  was  of  this  sort  (I  do  not  profess  to  adopt  the 
very  phrase) :  '*  Wiien  it  is  conceded,"  says  his  Grace,  "  that  wmt 
reform  of  Parliament  is  indispensably  necessary  for  the  safety  of  the 
country,  who  is  to  ensure  a  reform  that  will  give  general  satisfaction, 
and  produce  obedience  and  stability  ?  If  you  go  to  a  given  extent^ 
founded  upon  principles  of  expediency,  others,  upon  the  same  prin- 
ciples, wilt  seek  to  push  it  to  an  extent  still  further,  and  others  to 
an  extent  beyond  that ;  so  that  reformation,  however  pure  the 
design  of  its  author,  instead  of  giving  firmness  and  vigour  to  60- 
vemment>  would  only  be  the  parent  of  discontent"  This  was  the 
difficulty  which  occurred  to  the  Duke ;  and  out  of  it  he  saw  no 
rcmd,  as  he  himself  expresses  it,  but  a  reform  upon  principle,  which 
granta  nothing  from  expediency  or  favour,  "  but  which  gives  to 
EVERY  MAN  HIS  OWN."  Thesc  wcro  his  Grace's  doctrines,  as  I  shall 
read  them  presently  from  the  work  which  he  acknowledged  in  the 
course  of  his  former  evidence,  and  which  appears,  throughout  the 
whole  cause,  fo  have  been  the  vert  sgbipture  of  all  thxss 
80CISTIX&  These,  I  doubt  not,  are  his  Grace's  opinions  still ;  for 
though  a  man  may  change  his  sentiments  in  matters  which  depend 
ui)on  policy  and  expediency — though  he  may  think  it  prudent  to 
grant  at  one  time  that  which  further  reflection  may  suggest  to  be 
unwise  to  be  granted,  yet  no  honest  man  can  change  his  mind  as 
to  the  propriety  of  giving  to  every  man  what  he  believes  and 
acknowledges  to  be  his  own.  But  the  Duke  of  Bichmond's  opinions 
are  not  the  question :  it  is  sufficient  for  ine,  that  when  these  opinions 
were  published,  and  for  a  long  time  inKisted  on  by  this  intelligent 
and  illustrious  person,  no  man  living  thought  of  imputing,  or  can 
now  reasonably  impute,  to  him  a  design  to  overturn  the  constitution, 
or  to  enervate  its  functions.  Yet  you  are  now  called  upon  to  devote 
to  infamy  and  death  the  gentleman  whom  I  am  defending,  not 
indeed  for  treading  in  the  Duke  of  Bichmond's  steps — not  indeed 
for  adopting  the  plan  of  universal  suffrage,  or  for  following  it  up 
by  the  same  means  which  the  Duke  has  recommended, — ^but  for 
shrinking  to  a  plan  far  more  restrained  and  moderate,  and  declining 
even  to  effect  that  system  of  moderation  by  the  procedure  which  the 
Duke  both  inculcated  and  practised. 
But  it  seems  all  these  doctrines  and  proceedings  are  but  colow 
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and  deceit,  manifested  by  the  discipline  and  regularity  of  tlieir 
siege  against  the  character  and  authority  of  GK)7ernment  The 
conspirators  sat,  it  seems,  by  delegated  authority,  from  multitndes 
too  large  for  consultation.  They  did  so,  certainly ;  still  pursuing 
the  example,  in  form  as  well  as  in  substance,  of  the  highest  men  in 
the  kingdom,  among  whom,  by  the  by,  are  to  be  found  many  of  the 
members  of  that  Government  which  has  levied  this  proNecution. 
I  will  prove  to  you  (for  I  have  now  in  court  some  of  the  first  and 
most  honourable  men  in  the  kingdom  to  prove  it),  that  in  the  year 
1780  the  very  same  plan  of  delegation  from  large  bodies  was 
adopted,  and  for  the  identical  object  of  correcting,  by  the  formid- 
able engine  of  public  discountenance  and  censure,  the  improvident 
expenditure  of  public  money,  wrung  from  the  people  by  corrupt 
influence  in  the  House  of  Commons.  I  will  prove  that,  for  the 
express  and  avowed  purpose  of  reforming  the  Government  of  the 
kingdom,  these  honourable  persons,  who  were  never  accused  or 
suspected  of  treason,  sat  in  convention  in  the  Guildhall  of  the  city 
of  Loudon ;  delegates  for  different  districts  wera  appointed,  some 
of  whom  are  now  in  my  eye;  and  you  will  find  in  short  that  no 
one  step,  in  form  or  in  substance,  has  been  taken  by  the  unfor- 
tunate persons  who  are  now  the  subjects  of  this  prosecution,  that 
were  not  taken,  and  in  my  opinion  legally  and  constitutionally 
taken,  by  their  superiors,  whose  examples  they  Iiave  followed.  Let 
my  expressions  be  properly  understood.  1  stand  upon  a  g|reat 
theatre,  and  should  be  sorry  to  say  anything  which  I  can  have 
occasion  to  recall.  Let  it  be  recollected  that  I  am  not  defending 
cUl  the  papers  which  have  been  i-ead.  Some  of  them  are  rash  and 
absurd  in  the  extreme ;  many  of  them  are  indecent ;  many  of  them 
clash  with  one  another,  which  is  not  surprising,  since  they  were 
written  by  persons  of  various  descriptions,  who  had  no  communica- 
tion with  one  another.  But  that  is  not  the  question.  The  question 
is,  Wluxt  were  the  cbfects  of  iheae  eocieties,  from  the  reeuU  of  the 
whole  evidence  f  These  papers  are  not  prosecuted  as  libels,  but 
are  charged  to  have  I)een  written  with  (he  intention  to  promote  a 
convention  to  supersede  and  assume  the  Government  But  will  any 
honest  man  say  that  he  can  collect  from  these  writings,  taken  in  a 
mass,  and  as  indicative  of  the  pursuits  of  their  authors,  any  sncli 
intention  or  system  ?  On  the  contrary,  it  is  impossible  to  listen  to 
them  with  common  candour  and  attention,  without  observing  that 
the  needle  is  not  truer  to  the  pole,  though,  when  it  is  disturbed 
and  agitated,  it  oscillates  round  the  \K)\nt  of  its  attraction,  than 
these  poor  people  were  to  the  promotion  of  reform  in  ths  Commons' 
House  of  Parliament,  by  collecting  the  sense  of  the  people  on  the 
subject ;  conscious  that,  though  Parliament,  as  the  Duke  of  Bioh- 
mond  expresses  it,  would  not  spontaneously  yield  what  those  who 
sway  it  have  a  corrupt  interest  in  refusing,  yet  that  it  might  be 
obtained  by  that  which  must,  and  will  iu  the  end,  obtain  ever}'- 
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thing  from  any  Grovernment,  however  con8titnted — the  bIow,  grn- 
dual,  and  progressive  effect  of  public  opinion.  This  was  their 
object ;  and  I  do  maintain  here,  in  my  own  person,  that  it  is  the 
privilege  of  Englishmen  so  to  collect  the  opinion  of  the  country, 
and  that  it  is  the  duty  of  Parliament,  nay,  its  very  use  and  office 
in  the  State,  to  attend  to  and  to  give  effect  to  the  opinions  so  col- 
lected An  eminent  person,  whose  writing  I  have  often  had 
occasion  to  cite» .expresses  this  sentiment  with  admirable  justness 
and  force, — '*  The  virtue,  spirit,  and  essence  of  the  House  of  Com- 
mons consifiits  in  its  being  the  express  image  of  the  feelings  of  the 
nation.  It  was  not  instituted  to  be  a  control  upon  the  people,  as 
of  late  has  been  taught  by  a  doctrine  of  the  most  pernicious  ten- 
dency, but  was  designed  as  a  control  for  the  people.  It  was 
supposed  originally  to  be  no  part  of  the  standing  Ocvemment  of 
Uiis  country ;  but  was  considered  as  a  control  upon  it,  issuing  imr 
mediatdjf  from  the  great  body  of  the  people,  and  speedily  to  be 
resolved  into  the  mass  from  whence  it  arose." 

To  bring  back  the  House  of  Commons  to  this  genuine  office  and 
character,  by  fixing  the  public  attention  to  its  departure  from  it, 
was  the  obvious  drift  of  all  the  proceedings  of  the  societies,  as  they 
are  fairly  to  be  collected  from  the  evidence.  Undoubtedly  there 
are  among  the  papers  strong  invectives  against  unbridled  mon- 
archies, because  they  were  written  while  monarchs,  having  no  law 
but  their  unbridled  ambitions,  were  laying  waste  the  liberties  of  the 
world.  There  are,  I  admit,  strong  censures  upon  those  corruptions 
which  have  embarked  this  country  in  a  system  (as  they  thought  it) 
of  tyranny  and  injustice ;  but  there  is  nothing  in  them  which  touches 
the  King  of  Great  Britain's  majesty  or  office,  or  the  hereditary 
dignity  of  the  peers ;  there  is  nothing  which  glances  at  a  wish  to 
introduce  a  republic  into  England;  there  is  strong  democracy*  in- 
deed, but  it  is  confined  to  its  proper  sphere — to  the  restoration  of 
Uie  House  of  Commons,  whioh  is  thk  constitutional  dsuooract 
or  England. 

The  House  of  Commons  is  perpetually  talked  of  as  if  it  were  a 
self-existing  body,  independent  of  the  people ;  whereas  it  is  their 
mere  agent,  the  organ  by  which  they  speak  and  act,  and  which  be- 
trays and  abdicates  its  trust  the  moment  that  it  assumes  a  language 
of  its  own,  which  the  people  do  not  auspicate  and  approve.  Take 
away  snch  a  House  of  Commons  from  the  British  Government, 
remove  the  control  which  the  people  have  in  it  upon  the  executive 
authority  by  the  free  choice  of  their  representatives,  and  then  tell 
me  how  it  differs  from  the  most  despotic  establishments,  which  are 
the  just  detestation  of  the  world,  x  et  how  can  it  be  asserted  that 
the  |)eople  of  England  have  that  control,  if  they  have  not  the  free 
choice  which  bestows  it?  The  Society  of  the  Friends  of  the 
People,  part  of  whose  proceedings  the  Crown  has  thought  fit  to 
make  evidence,  and  to  speak  of  with  respect,  have  placed  upon  tb^ 
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journals  of  the  House  of  Commons,  and  demonstrated  by  poftitive 
evidence,  tliis  fallen,  humiliated  condition  of  the  countiy.  They 
offered  to  prove,  that  ))eers  and  the  Treasury  actually  nominate 
ninety  membeins,  and  procure,  by  influence,  the  return  of  seventy* 
seven  more,  making  together  one  hundred  and  sixty-seven ;  that 
ninety-one  individual  commoners  in  the  country  procure  the  election 
of  one  htmdred  and  thirty-nine,  an<l  that  one  hundred  and  sixty- 
two  individuals  absolutely  return  three  hundred  and  six  members 
— a  majority  of  the  entire  House  of  Commons. 

Gentlemen,  this  is  no  vague  assertion  of  mine.  I  am  reading 
the  precise  state  of  it,  as  it  was  offered  by  a  regular  motion  in 
Parliament,  which  I  had  myself  the  honour  to  second.  We  offered 
to  establish,  that  one  hundred  and  sixty-two  persons  did  actually 
return  three  hundred  and  six  out  of  five  hundred  and  fifty-eight, 
which  is  a  majority  of  the  House.  So  that  everything  that  is  to 
bind  and  ascertain  your  rights  or  mine;  every  measure  that  is  to 
promote  the  glory,  or  to  bring  on  the  destruction  of  the  country ; 
every  act  or  system  of  government,  which  is  either  to  give  us  the 
continued  prosperity  of  peace,  or  to  afflict  us  with  wasting  and 
calamitous  wars ;  every  event  that  may  render  this  mighty  nation 
flourishing  and  happy  to  the  latest  posterity,  or  bend  it  down  to 
the  ignominious  yoke  of  foreign  or  domestic  enemies;  all  these 
heartstrings  of  a  people,  instead  of  depending  upon  a  House  of 
Commons,  jiroceeding  from  themselves,  are  to  be  pulled  and  torn 
asunder  as  the  caprice  or  interest  of  one  hundred  and  sixty-two 
individuals,  who  choose  representatives  for  the  whole  kingdom, 
may  suffer  or  direct  Tet  we  are  told  that  it  is  the  pride  and 
glory  of  the  English  Government  that  by  law  we  are  equal,  living 
under  the  same  sanction,  and  enjoying  similar  privileges. 

Gentlemen,  all  this  was  made  manifest  to  the  House  of  Com- 
mons by  the  honourable  gentleman  who  made  the  motion  I  allude 
to,  and  who  held  a  language  which  the  meanest  man  in  England 
can  imderstand.  His  language  was  this — "  I  assert  this  to  be  the 
condition  of  England ;  if  you  say  it  is  not,  do  justice  to  yourselves 
by  calling  upon  us  for  the  proof,  and  expose  your  calumniators  to 
reproach ;  but  if  it  &6  the  condition  of  England,  shall  it  not  be 
redressed?''  Gentlemen,  the  proof  was  not  received,  and  the 
grievance  continues.    This  is  the  clue  to  the  whole  evidence. 

I  do  not  mean,  therefore,  to  say  (and  let  it  be  understood  that  I 
have  not  said),  that  my  clients  would  not  be  equally  guilty,  and 
equally  subject  to  capital  punishment,  if  under  the  irritation  of 
this  or  any  other  grievance,  they  had  said,  *'  Let  us  supersede  this 
surreptitious  Parliament,  and  hold  a  convention  to  assume  its 
functions."  When  I  asserted  that  the  people  in  this,  and  in 
every  country,  had  a  right  to  change  their  government,  I  never 
meant — what  must  have  been  supposed  by  the  Court,  from  the 
indulgent  interruption  I  received — ^I  never  meant  that  eachindi- 
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▼idnaly  cbooeiDg  for  himself,  might  rige  in  arms  to  overturn  by 
force  an  established  constitution.  Far  from  it,  gentlemen;  I 
meant  to  say — what  the  people  of  England  will  be  the  last  to  mis- 
understand, as  they  were  the  first  to  practise — ^that  all  governments 
stand  upon  the  public  will,  and  ought  to  endure  only  for  the  public 
benefit;  and  that  when  this  sacred  maxim  is  forgotten,  or  trampled 
upon,  a  nation  without  the  conspiracy  of  individuals  which  criminal 
law  can  act  upon  will,  sooner  or  later,  do  %i»elf  justice.  I  meant 
further  to  say,  that  when  I  observe  men  referring  to  these  great 
and  original  principles  of  society ;  when  I  see  them  recurring,  in 
argument,  to  the  deeds  of  freedom  which  their  ancestors  have 
achieved;  when  I  see  Englishmen  particularly  referring  to  the 
glorious  era  of  the  Bevolution,  when  their  fathers  drove  from  the 
inheritance  of  the  Crown,  a  race  of  kings  which  had  reigned  over 
them  almost  time  beyond  memory,  and  sent  for  a  private  man  {to 
them  at  least)  to  govern  in  their  stead ;  when  I  contemplate  this 
disposition,  I  am  so  far  from  considering  it  to  be  an  attaek  on  the 
King's  authority,  that,  in  my  mind,  it  is  a  fresh  confirmation  of, 
and  exultation  in  his  title.  His  Majesty  is  the  E^ing  of  the 
people,  upon  the  principle  alone  that  the  people  can  change  their 
kings;  and  it  is  the  most  glorious  title  which  any  prince  can  enjoy. 
These  abi;  icy  sentikents  :  I  love  the  King,  but  I  can  have  no 
other  respect  or  affection  for  him  than  that  which  grows  from  the 
common  relation  of  prince  and  subject ;  but  speaking  of  him  who 
by  the  course  of  nature  is  to  succeed  him,  and  feeling  much  more 
than  a  common  interest  in  his  prosperity  and  glory,  I  hold  the 
same  language,  and  have  ever,  publicly  and  privately,  held  it  If 
he  is  not  to  inherit  and  to  fill  the  throne  upon  that  best  and  most 
honourable  title,  his  inheritance  is  not  worth  having,  and  is  not 
long  to  be  had.  They  who  act  upon  any  other  principle  betray 
the  King,  and  endanger  his  establishment  Say  to  the  people  of 
England, ''  This  is  your  constitution ;  it  is  not  fastened  upon  you 
as  a  weight  to  crush  you,  but  has  descended  to  you  from  your  wise 
foi-efathers  for  your  protection  and  happiness ;  it  is  iheir  institution, 
the  work  of  their  wisdom  and  tlieir  heroic  valour,  as  they  made  it 
for  themselves  and  their  posterity,  so  you  may  change  it  for  you 
and  for  yours.  Bar  will  tou  wantonlt  destbot  toub  inherit- 
ance ?  "  Say  this  to  them,  and,  to  use  the  expression  of  a  celebrate<l 
speaker,  in  the  case  of  America,  "  They  will  cling  and  grapple  to 
their  constitution,  and  no  force  under  heaven  will  tear  them  from 
their  allegiance  to  it"  Let  those  then  who  govern  the  country, 
beware  how  they  propagate  the  fashionable  doctrines  of  corrupt 
power.  Let  them  recollect  that  the  English  people  are  generous 
and  enlightened,  and  know  the  value  of  their  own  institutions. 
Treat  them  with  liberality,  confidence,  and  justice,  and  nothing  is 
to  be  feared.  But  if,  on  the  other  hand,  a  system  of  constraint  and 
terror  is  to  bQ  pursued,  and  one  par);  of  the  nation  frightened  or 
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corrapted'to  defame  the  other,  I  tremble  to  think  of — ^Ida're  not 
give  utteranoe  io  tliis  place  to— the  consequences. 

Tills  waa  foreseen  by  the  l)iike  of  Kichraond,  and  was  the 
avowed  and  wise  reason  for  his  earnestness  in  the  cause  of  reform ; 
and  he  so  expresses  it  in  his  publioation,  which  the  whole  proof 
has  demonstrated  to  have  been  the  cause  and  the  model  of  all  the 
proceedings  before  yoiu  Why  then  are  Oveir  motives  assamed  or 
argued,  against  the  whole  evidence,  to  be  different  ?  I  will  read 
the  passage : — 

'  "The  lesser  reform  has  been  attempted  with  every  possible 
advantage  in  its. favour;  not  only  from  the  ssealous  8upiK>rt  of  the 
advocates  for  a  more  effectual  one,  but  from  the  assistance  of  men 
of  great  weight,  both  in  and  out  of  power.    But  with  all  tlietie 
temperamento  and  helps  it  has  failed.    Not  one  proselyte  baa  been 
gained  from  corruption ;  nor  has  the  leant  ray  of  hope  been  held 
out  from  any  quarter,  that  tlie  House  of  Commone  waa  inclined  to 
adopt  any  other  mode  of  reform.    The  weight  of  corruplioa  has 
crushed  this  more  gentle,  as  it  would  Imve  defeated  any  more 
efficacious  plan,  in  the  same  circumatanoes.    From  that  quarter, 
therefore,  I  liave  nothing  to  hope."    From  tohat  quarter  fffos  there 
nothing  to  hope  f    From  the  Honae  of  Commons,  which  had  been 
tried,  in  which  not  one  proselyte  had  been  gained  from  corruption. 
What  then  was  his  resource  ?    I  shall  give  it  to  you  in  his  owu 
words:  "It  is  from  the  people  at  large  that  I  expect  any  good; 
and  I  am  convinced  that  the  only  way  to  make  them  feel  that 
they  ave  really  concerned  in  the  business,  is  to  contend  for  their 
^fiiU,  clear,  omd  indiaputahle  rights  of  tmiueraal  represerUaUcn." 
Bights  that  are  repugnant  and  contradictory  cannot  exint    If  there 
be  a  right  in  the  {leople  to  universal  suffrage,  it  is  the  GlovernmeDt 
which  conspires  against  the  people,  and  not  the  people  against 
Qt)vernment.    But  my  client  offers  no  such  argument— Ae  differs 
totally  firom  the  DtJce  of  Richmond;  and  theiefore,  when  his 
Grace  oemes  here  to  give  evidence,  he  ought  not,  upon  tlie  only 
principle  which  can  justify  these  pixKseedings,  to  be  permitted  to 
retire ;  since  he  has  written  and  done  ten  times  more  than  can  be 
imputed  to  the  unhappy,  miserable  men  who  ate  now  languishing 
in  prison  for  following  much  less  than  his  example.    His  Grace,  in 
the  same  paper,  expresses  himself  fuither,  in  these  remarkable 
words :  '*  When  the  people  are  fairly  and  equally  represented  in 
Parliament,  when  they  have  annual  opportunities  of  changing  their 
deputies,  and,  through  them,  of  controlling  every  abuse  of  Govern- 
ment in  a  safe,  easy,  and  legal  way,  there  can  be  no  longer  any 
reason  for  recurring  to  those  ever  dangerous,  though  sometimes 
neoessartfy  ecopedients  of  an  armed  force,  which  nothing  but  a  bad 
Government  can  justify.    Such  a  magnanimous  end  U>  your  pro- 
ceedings, when,  after  having  restored  liberty,  commerce,  and  free 
government  to  your  country^  jou  shall  voluntarily  retire  to  the 
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noble  cliaracter  of  private  citissens,  peaceably  enjoying  the  blessings 
you  bave  procured,  will  crown  your  labours  with  everlasting  glory, 
and  is  worthy  the  genuine  patriotic  spirit  which  animates  the  Irish 
volunteera"  Let  it  not  be  forgotten  that  this  letter  was  addressed 
to  Ooionel  Sharman,  commanding  a  large  armed  force  in  Ireland, 
without  commission  from  the  Grown. 

Gentlemen,  it  is  amazing  the  difiTerent  effect  which  ih^  mme 
wrUings  have,  according  as  the  auOwr  happens  to  be  cited  when 
the  work  is  read.  If  this  letter,  which,  coming  from  the  pen  of  the 
Duke  of  Bichmond,  is  only  a  spirited  remonstrance  against  corrupt 
ministers,  had  been  read  in  evidence  by  Mr.  Shelton  at  the  table,  as 
the  letter  of  citizen  Margaret,  Skirving,  or  Yorke,  the  whole  mass 
would  instantly  have  been  tmnsmuted  into  high  treason  against  the 
King. 

Bat  it  seems  that  their  objects  were  different— for  that  it  is 
plain  they  had  abandoned  the  constitutional  mode  of  petition,  which 
was  alone  recommended  in  this  letter.  I  maintain  that  this  impu- 
tation is  direetly  in  the  teeth  of  the  whole  body  of  the  evidence. 
All  the  witnesses,  both  now  and  upon  the  former  trial,  and  the 
witnesses  too  for  the  Crown,  prove  the  very  reverse :  they  all  say 
that  they  looked  to  sucoess  through  the  slow  operation  of  reason  ; 
that  they  knew  the  House  of  Commons  would  disregard,  as  it  had 
often  disregarded,  the  scattered  petitions  of  smaU  numbers;  but 
tliat  if  they  could  collect  the  univei'sai  sense  of  the  people  upon  the 
subject,  the  success  of  their  object  would  be  ensured,  and  ensured 
through  the  regular  organs  of  Government.  How  else  were  the 
questions  on  the  slave  trade  carried  ?  Fart  Lament  had  treated  the 
measure,  in  its  origin,  with  contempt ;  and  I  nuist  say,  that  tlie 
arguments  against  its  sudden  or  speedy  abolition  were  so  weighty, 
in  my  mind,  that  I  couldnot  give  my  assent  to  it ;  beeause  I  knew, 
from  an  acquaintance  with  the  islands,  that  part  of  the  evidence 
was  erroneous  and  exaggerated,  and  because  I  thought  the  white 
population  totally  inadequate  and  insufficient  to  maintain  the 
settlements  established  under  the  faith  of  the  nation;  but  when 
at  last  the  great  voice  of  the  people  of  England  came  to  be  collected 
together — when  Parliament  was  suiTOunded,  not  with  arms,  but  by 
petitions — I  recollected  that  I  was  a  representative  of  the  people, 
and  that  my  opinion  ought  to  be  controlled  by  the  judgment  of  the 
nation.  Many  others,  I  believe,  conducted  themselves  upon  the 
same  principle.  The  constituents  of  any  given  member  have  no 
right  to  control  his  judgment,  but  the  votce'^/tJiepeopleof  England, 
upon  any  svhject,  ought  to  be  a  rule  to  me  House  of  Commons, 
These  very  petitions,  upon  the  subject  of  the  slave  trade,  were 
collected  too  in  the  very  manner  which  now  gives  such  mighty 
offence :  they  were  managed  by  delegation  and  eommittees  of  con- 
ference and  co*operation  in  every  part  of  the  kingdom. 

lict  us  next  examine  whtit  part  of  the  offence,  upon  the  {irinci- 
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pies  it  is  contended  to  exist,  applies  peculiarly  to  the  unfortunate 
prisoners  who  have  been  selected  for  criminal  justice ;  and  if  their 
guilt  can  be  established,  let  us  see  how  many  are  to  be  involved  in 
it ;  for  Mr.  Attorney -General  is  a  person  of  too  much  wisdom  and 
experience  to  impute  to  the  seven  people  in  Newgate  the  design  to 
call  a  Parliament  without  a  wide-8i)read  combination.  How  then 
is  the  line  to  be  drawn?  And  to  what  circumference  is  the 
empire  of  destniction  to  extend  ?  If  the  evidence  of  the  conspiracy 
is  to  be  collected  from  the  whole  mass  and  tenor  of  the  conduct  of 
these  societies,  and  is  to  attach  upon  the  prisoners,  not  from  any 
specific  acts  of  their  own,  but  principally  because  they  belong  to 
some  one  of  them  as  members,  it  is  plain  that  all  who  have  at  any 
time  belonged,  or  yet  belong  to  them,  are  equally  implicated  in 
guilt,  and  equally  subject  to  death  under  the  law.  How  many 
tenants  at  the  will  of  the  ministers  are  upon  this  principle  to  hold 
their  lives  in  Great  Britain  ?  All  the  hundred  and  eighty  dele- 
gates who  met  at  Edinburgh,  and  all  the  thousands  who  sent  them, 
are  of  that  description ;  and  thousands  more  in  every  populous 
town  in  this  part  of  the  kingdom^ 

Let  every  man,  therefore,  be  responsible  for  his  own  acts,  and 
not  for  the  writings  and  opinions  of  others,  and  more  especially  of 
others  whom  he  never  saw  or  heard  of.  When  men  oo*operate  for 
some  PUBLIC  object,  which  in  common  they  agree  in,  it  can  never 
happen  that  they  shall  agree  in  everything  belonging  to  it ;  nor  in 
a  man's  opinions  ever  to  be  taken,  even  by  the  result  of  the  resolu- 
tions of  those  with  whom  he  associates  for  an  avowed  object  I 
shall  exhibit  to  you  a  proof  of  this  in  one  of  the  most  enlightened 
men  that  England  ever  bred,  and  to  whom  she  owes  unparalleled 
obligations.  I  mean  to  call  Mr.  Fox,  who  will  tell  you  that  he  was 
a  ddegate  for  Westminster,  in  the  year  1780,  when  a  convention 
was  held  to  consider  of  the  best  means  for  obtaining  a  reform  in 
Parliament  His  opinions  were  always  adverse  to  universal  suffrage; 
yet,  nevertheless,  his  name  appears  to  the  petition  which  asked  it 
of  the  House  of  Commons,  being  signed  to  it  as  chairman  of  the 
body,  governed  by  its  majority,  and  bound  to  give  effect  to  its 
proceedings.  In  the  same  manner  vicious  men  may  mix  them- 
selves among  the  honest,  with  the  ulterior  design  of  establishing 
evil  upon  the  basis  of  what  is  good :  it  ever  must  be  so  in  all  the 
transactions  of  the  world ;  and  parts  of  the  evidence  may  lead  to  a 
suspicion,  that  it  might  be  so  in  the  present  instance ;  but  for  that 
very  reason  a  jury  ought  to  be  the  more  abundantly  cautious  of  the 
effect  of  foreign  and  irrelevant  matter ;  and  should  examine  into 
each  man's  guilt  or  innocence,  by  his  own  individual  conduct 

Gentlemen,  I  have  hitherto  insisted  upon  the  views  of  the  Con- 
stitutional Society  as  they  are  to  be  collected  from  its  origin  and 
its  acts;  and  I  am  equally  prepared  to  show  (indeed  it  most 
decisively  appears  already^  by  everything  which  has  been  proved  by 
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tlie  Crown),  that  the  objects  of  the  Corresponding  Society  were 
precisely  similar ;  that  they  were  avowed  by  their  original  iostitu* 
tion,  which  they  published  to  the  world  ;  and  which,  though  pub- 
lished upwards  of  three  years  ago,  and  though  ever  since  in  most 
extensive  circulation,  were  not  by  the  Crown  even  considered  as  ia 
any  respect  injurious  or  illegal.  Yet  now,  after  having  for  all  that 
time  been  transcribed  into  every  newspaper,  and  sold  publicly  by 
every  bookseller  in  the  kingdom,  without  even  a  common  informa* 
tion  being  put  upon  the  file  against  any  printer  for  a  libel,  they 
have  been  suddenly  got  together,  not  against  their  authors,  but 
against  a  stranger  to  their  very  existence,  and  have  furnished  the 
elaborate  commentary  upon  the  statute  of  high  treason,  which  you 
have  been  obliged  to  listen  to  for  so  many  days  together. 

Let  us  now  examine  the  original  institution  of  the  Corresponding 
Society,  and  see  whether,  in  sobriety  and  fairness,  it  furnishes  the 
remarks  which  have  been  made  upon  it. 

It  is  charged  with  the  introduction  of  dangerous  novelties — yet 
on  the  very  front  of  it  where  they  set  out  with  describing  their 
objects,  they  say — "  Laying  aside  all  pretensions  to  originality,  we 
claim  no  other  merit  than  that  of  reconsidering  what  has  already 
beeu  urged  in  our  common  cause,  by  the  Duke  of  Richmond,  Mn 
Pitt,  and  their  then  honest  party,  years  back,  and  persevere  in  sup- 
{K>rting  with  candour  and  zeal  the  banners  of  truth  already 
displayed  by  them."  Now  I  ask  any  person,  wIk)  will  only  consent 
to  exercise  the  common  candour  of  a  gentleman  (to  say  nothing  of 
the  scrupulous  reserve  of  criminal  justice),  whether  it  was  |)0S8ihIe 
for  a  society,  whose  object  was  to  persevere  iu  the  cause  which  Mn 
Pitt  and  the  Duke  of  Bichmond  had  originated  and  deserted — 
better  or  more  distinctly  to  express  it.  The  language  is  most 
precise  and  unambiguous — but  it  seems  that  it  is  all  colour  and 
deceit;  it  may  be  so — but  they  who  assert  that  a  man's  meaning  is 
the  very  reverse  of  his  expressions,  must  prove  that  variance  as  a 
matter  of  fact,  by  comparing  his  conduct  with  his  declarations. 
Has  any  such  proof  been  given  in  the  instance  before  us?  So  far 
from  it,  that  we  are  now  upon  the  second  trial,  after  the  acquittal 
of  Mr.  Hardy,  who  stood  before  a  jury  to  answer  for  this  vert 
PAPER,  of  which  he  was  the  author,  and  to  which  his  namb  was 
signed.  The  whole  object  of  that  trial  was  to  show  this  variance 
between  the  conduct  of  the  society,  and  this  its  original  and  public 
profession ;  with  what  success  the  li^te  verdict  has  recorded.  Not  a 
witness  appeared  for  the  Crown  who  did  not  prove  the  very  reverse 
of  the  imputation ;  and  though  possessed  as  it  was  of  the  most 
private  papers  of  all  whom  rashness  thought  fit  to  suspect,  not  a 
scrap  of  writing  was  produced  to  establish  any  departure  from  the 
open,  avowed  objects  of  their  institution  :  yet,  notwOhstanding  the 
acquittal  of  the  avowed  author  and  publisher  of  this  paper,  to  the 
expressed  satisfaction  of  the  Court  and  country,  it  is  now  read  over 
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again  as  evidence^  and  vehemently  insisted  upon  wiih  the  very  same 
arguments  which  had  been  before  rtjeoted — with  this  difference  only, 
that  instead  of  being  urged  as  formerly  against  him  who  was 
aocounioMe  for  its  contents^  they  are  now  employed  against  a 
gentleman  who  does  not  appear  from  any  proof  to  have  been  even 
acquainted  with  its  existence,  and  w1u>  began,  and  had  been 
pursuing  his  object  {whatever  it  was)  for  years  before  the  poper 
had  a  being  which  is  used  to  decipher  his  intentions.  How 
completely  is  the  liOrd  Chief-Jii8tice*8  argument  subverted  and 
torn  to  pieces  by  this  procedure!  So  far  from  sanctioning  the 
principlci  that  men  are  not  entitled  to  the  benefits  to  be  derived 
from  a  fair  eonstruction  of  their  expressions,  his  lordship  told  the 
jury,  that,  in  a  case  80>  highly  penal,  they  were  not  even  strictly  to 
be  bound  by  their  litetal  interpretation :  yet  yon  ai-e  now  gravely 
asked  to  condemn  to  death  the  gentleman  at  the  bar,  by  taking  ihe 
meaning  to  be  directly  the  reverse  of  what  language  has  established, 
although  all  the  extrinsic  evidence  by  which  alone  such  a  latitnde 
of  judgment  could  be  endured,  falls  in  with  and  supports  the 
ordinary  construction  of  the  writing. 

The  logic  by  which  this  mode  of  judgment  is  established  keei)fl 
pace  i»  novelty  with  the  proposition  itself.  "  People  may  talk  of 
their  loyalty/'  says  the  SolicitOF-Oeneral,  "  and  of  their  love  for  the 
constitution,  when  nothing  like  it  is  in  their  hearts.  Lord  Lovat 
did  so  when  he  was  plotting  the  destruction  of  his  country." 
Surely  this  observation  is  hardly  worthy  of  so  learned  a  man.  Lord 
Lovat  took  up  arms  against  the  King,  he  was  actually  taken  in 
open  and  banded  rebellion  ;  and  tlbei*efore,  to  be  sure,  anything  he 
might  have  said  cm*  written  upon  tlte  subject  of  his  principles  or 
intentions  eomld  be  of  no  avail ;  whatever  he  might  have  said  or 
written^  his  open  eked  condemned  Hm.  If  a  man  holds  a  knife  to 
my  throat  to  destroy  me.,  it  is  in  vain  for  him  to  say  he  loves  me.  But 
to  give  the  case  of  Lord  Lovat  any  bearing  upon  the  present^  you 
must  first  prove  that  our  design  was  to  arm ;  and  I  shall  then 
admit  the  argument  and  the  conclusion.  But  has  any  such  proof 
been  given  upon  the  present  trial  ?  It  has  not  been  attempted 
— ^the  abortive  evidence  of  arms  has  been  abandoned — even  the 
solitary  pike,  that  formerly  glared  rebellion  from  the  corner  of  the 
Court,  no  longer  makes  its  appearance,  and  the  knives  have  re- 
tii-ed  to  their  ancient  office  of  carving.  Happy  was  it,  indeed,  for 
me,  that  they  were  ever  produced,  for  so  perfectly  common  were 
they  throughout  all  England,  and  so  notoriously  in  use  for  the  most 
ordinary  purposes,  that  public  justice  and  benevolence,  shocked  at 
the  perversion  of  truth  in  the  evidence  concerning  them,  kept 
pouring  them  in  upon  me  from  all  quarters.  The  bi>x  before  fue 
is  half  full  of  them  ;  and  if  iill  other  trades  should  fail  me,  I  might 
set  up  a  cutler's  shop  in  consequence  of  this  cause. 

The  next  passage  of  the  original  institution,  which  the  Solicitor* 
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Q^neral  selected  for  obsenratioD,  is  precisely  of  the  same  sort  It 
is  impossible  to  suppoit  his  argament  on  it  without  confounding^ 
tlie  whole  structure  of  language.  If  (say  they)  we  can  once  regain 
au  annual  Parliament,  to  be  fairly  chosen  by  the  people,  they  will 
then  be  restored  to  their  just  share  in  the  government  of  their 
country.  The  expression  is,  hboain  annual  Parliaments — yet  the 
charge  is,  that  the  constitution  was  to  be  wholly  subverted,  and  a 
new  and  diiferent  one  established.  How  is  it  possible  to  rcgain 
that  which  was  never  before  established  ?  How  were  they  to  regain 
that  which  they  were  themselves  to  invent  and  to  create  t  How 
was  that  to  be  restored  which  never  before  had  an  existence  ? 

The  next  accnsation  against  the  Oorrasponding  Society  is  so 
manifestly  and  so  glaringly  unjust  that  I  feel  I  have  a  ri^ht  to 
complain  of  its  introduction — though  not  of  its  introduction  by  my 
learned  friends,  who  were  bound  to  lay  before  the  jury  all  the 
materials  which  the  two  Houses  of  Parliament,  reprcRentinff  the 
nation,  had  adopted  upon  the  subject  The  Attorney-Genend  was 
undoubtedly  bound  in  justice  to  the  prisoner  as  well  as  in  defer- 
ence to  Parliament,  not  to  garble  the  proceedings,  but  to  submit 
the  whole  of  tliem  to  your  consideration.  I  have  no  complaint 
against  him  or  against  any  of  Oie  honourable  men  who  assist  him. 
80  far  from  it  I  have  nothing  more  at  heart  at  this  moment  than 
that  the  impression  of  my  observations  should  reach  beyond  the 
Court  and  affect  ths  Attornet-Genkral  himself,  whose  candour 
and  integrity  I  know  will  be  open  to  receive  them.  It  was  impos- 
sible he  could  know  what  he  has  learned  from  the  evidence  in  the 
last  cause,  or  what  he  is  yet  to  learn  from  it  in  this.  And  as  I 
foresee  that  the  most  beneficial  consequences  may  arise  to  others 
hereafter  from  the  subject  being  seen  by  my  learned  friend  in  its 
true  and  genuine  colours,  I  shall,  whatever  may  be  the  labour  to 
myself,  proceed  in  the  detection  of  the  fallacies  which  have  been 
heaped  on  one  another,  though  many  of  them  have  little  or  no 
application  to  the  defence  I  am  now  engaged  in.  My  client, 
indeed,  generouf^ly  imposes  this  burden  :  as  he  looked  only  to  the 
general  happiness  in  the  conduct  which  brings  him  a  prisoner  be* 
jfora  you,  without  any  possible  view  of  advantage  to  himself,  so  he 
now  looks  anxiously  round  him  with  the  same  generous  and  inde- 
pendent spirit  and  enfeebles,  by  expansion,  the  argument  of  his 
own  innocence,  that  it  may  extend  to  protect  the  innocence  of 
others,  and  to  vindicate  the  freedom  of  his  country. 

Gentlemen,  the  accusation  which  the  House  of  Commons 
made  part  of  its  report  and  the  injustice  of  which  I  complain,  in, 
that  the  Corresponding  Society  had  no  sooner  been  established, 
than  a  Society  at  Norwich  wrote  to  them  to  know  the  object  of 
their  institution  ;  and  that  so  conscious  were  they  that  their  designs 
were  different  from  their  public  professions,  that,  instead  of  at 
once  appealing  to  their  printed  institution  to  speak  for  itself  upoil 
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the  occasion,  they  wrote  a  dark,  guarded,  enigmatical  letter,  in 
order  to  conceal  a  purpose  which  could  not  with  prudence  or  safetj 
be  revealed.  I  confess  I  never  in  my  life  was  so  much  surprised 
as  at  the  impudence  and  falsehood  of  this  assertion,  for  I  maintain 
that  it  is  not  possible  for  language  to  furnish  an  answer  more  ex- 
plicit, nor  one  that  in  more  direct  terms  did  appeal  to  their  public 
declarations  for  their  designs.  I  will  read  to  yon  the  very  words 
of  the  correspondence.  The  Norwich  Society  say, ''  Our  principal 
design  in  writing,  is,  that  we  may  have  an  opportunity  of  knowing 
more  exactly  what  may  be  thought  the  most  eligible  steps  to  be 
taken  in  carrying  on  this  great  business  of  our  associated  brethren, 
and  to  have  an  opportunity  to  ask  such  sort  of  questions  as  may 
be  thought  very  reasonable  among  the  brethren,  especially  when 
we  think  that  publications  are  covered  with  a  sort  of  obscurity  in 
it,  as  the  Sheffield  people's  declaration,  which  seemed  determined 
to  support  the  Duke  of  Bichmond's  plan  only ;  but  since  we  find, 
in  a  printed  letter  received  from  them  in  a  book,  that  they  mean 
to  abide  by  some  moderate  reform,  as  may  hereafter  be  brought 
forward  by  the  Friends  of  the  People,  which  method  is  uncertain  to 
us.  Again,  we  find  that  the  Friends  of  the  People  and  the  Society 
for  Constitutional  Information  do  not  exactly  agree — we  could  be 
glad  to  know  the  reason.  It  seems  to  me  as  though  the  difiference 
was  this — The  Friends  of  the  People  mean  only  a  partial  reform, 
because  they  leave  out  the  words  expressing  the  Duke  of  Bich* 
roond's  plan  and  talk  only  of  a  reform,  while  the  Manchester  people 
seem  to  iidirnait^  by  addressing  Mr.  Paine^  as  ihaugh  ihey  were 
inieni  upon  reptMican  principleB  only.  Kow,  to  come  closer  to 
the  main  question,  it  is  only  desired  to  know  whether  the  generality 
of  the  societies  mean  to  rest  satisfied  with  the  Duke  of  Biclimond's 
plan  only,  ob  whbthbb  it  is  their  piuvatb  design  to  rip  up 

MOKARCHT  BT  THE  ROOTS,  AND  PLACE  DEHOCRACY  IN  ITS  STEAD." 

This  is  the  letter,  the  language  of  which  has  been  so  mightily 
relied  upon,  and  which  is  printed  in  italics  and  capitals  in  the 
reports  of  both  Houses  of  Parliament  But  what  in  the  first  place, 
have  the  Corresponding  Society  to  do  with  the  language  of  this 
letter;  and  how,  in  common  decency  or  common  sense,  can  it 
afiect  THEM  ?  Is  it  to  be  endured  that  treason  shall  be  fastened 
upon  ME,  because  I  am  absurdly  or  impertinently  asked  whether 
my  intentions  be  traitorous,  unless  my  previous  conduct  or  declara* 
tions  have  excited  a  reasonable  suspicion,  or  unless  the  evidence  of 
bad  intention  can  be  collected  from  mt  answer?  If  my  answer^ 
indeed,  furnishes  conclusions  against  me,  that  is  quite  another  thing. 
Let  us,  therefore,  examine  thxiti  for  the  question  is  no  evidence 
at  all  but  as  it  is  introductory  of  the  reply.  Yet — ^would  you  believe 
it?  the  answer  is  not  even  printed  that  I  can  find  in  the  reports. 
It  is  wholly  suppressed,  and  is  only  introduced  by  the  candour  of 
the  Crown  in  the  conduct  of  the  prosecution.    The  answer,  which 
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bears  Sate  the  26th  of  November  I792»  begins  as  was  nataral»  with 
recapitulatiDg  the  questioDs  put  to  them,  nearly  in  the  language 
of  tlie  letter  itself,  and  then  they  say :  "  And  as  to  the  object  we  have 
in  view,  we  refer  you  to  our  addresses.  Yon  will  therein  see  we 
mean  to  disseminate  political  knowledge,  and  thereby  engage  the 
judicious  part  of  the  nation  to  demand  a  restoraUon  of  their  rights 
in  ANNUAL  PABLIAHE19TS ;  the  members  of  those  Parliaments 
owmo  iheir  election  to  the  uvbought^  and  even  unhiaeaed  suffrage  of 
every  citizen  inposeeesion  of  hie  reason,  and  not  incapcudtated  by 
crimes"  This  is  the  answer  of  the  Corresponding  Society.  And 
having  set  myself  to  rights  with  my  learned  friends  at  the  bar,  but 
meaning  to  extend  my  courtesy  no  further,  because  justice  confines 
it  to  ihem^  surely  I  have  a  right  to  ask  whether  it  be  consistent 
witii  the  dignity  or  character  of  a  great  and  august  tribunal  to 
accuse  persons  capitally  arrested,  and  before  the  season  of  their 
trial,  of  having  shrunk  from  questions  put  to  them  for  an  exposi- 
tion of  their  motives,  although  they  were  possessed  of  the  answer  I 
have  Just  read  to  you,  which  refers  the  questions  positively  and  un^ 
ambiguously  to  their  original  address;  which  repeats  the  same 
legal  objects,  if  possible,  with  additional  precision,  and  which  tells 
them,  that  from  these  objects  so  a  second  time  delineated  and  ex- 
pressed, they  mean  neither  to  deviate  to  tJie  right  or  left,  but  to 
pursue  them  by  all  means  consistent  with  the  law  and  constitution 
of  the  kingdom. 

The  next  observation,  which  is  made  upon  the  language  of  their 
proceedings,  is  still  of  the  same  complexion,  and  turns  round 
directly  in  their  support. 

The  charge,  you  observe,  is  for  conspiring  to  hold  a  convention 
in  England  in  the  year  1794,  to  usurp  the  Government,  and  to 
depose  and  destroy  the  King — all  the  papers  and  letters  which 
have  been  read,  with  earlier  dates,  having  been  only  produced  to 
convince  yon  that  the  convention  was  projected  for  that  detestable 
purpose.  To  establish  this  from  their  own  compositions,  Mr. 
Solicitor-General  says  (he  will  give  me  leave  to  remind  him  of  his 
expression),  **  Look  to  the  language  in  which  they  themselves 
speak  of  the  proceedings  in  agitation — Let  us  agree  to  hold 
ANOTHSB  British  convention.  What  could  this  mean  ?  **  says  my 
learned  friend,  laying  a  strong  emphasis  upon  the  word  anothkk. 
''What  could  it  possibly  mean,  but  a  resolution  to  hold  another 
convention  similar  to  that  which  had  been  held  in  North  Britain, 
consisting  of  delegates  from  the  di£ferent  societies,  and  which  had 
been  before  di8{)ersed  by  the  authority  of  the  law  ?"    I  take  hik 

AT  HIS  WORD — IT  COULD  HAVE  NO  OTHER  MEANING.       They  mOSt 

unquestionably  intended  a  convention  similar  in  all  respects  to  th^ 
one  at  Edinburgh,  which  had  been  suddenly  dissolved ;  and  con- 
sequently, upon  his  own  principles,  to  make  out  a  case  of  treason 
against  the  prisoners  wlio  projected  this  English  convention,  he 
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mast  show  that  the  aflsembling  the  convention  at  Edinburgh  wnii 
an  act  of  high  treason  in  all  who  were  engaged  in  it  To  establish 
upon  his  own  principle  of  their  designs  being  similar,  that  the 
English  convention  was  projected  with  the  view  of  assuming  and 
exercising  all  the  functions  of  Parliament,  he  is  inevitably  bound 
to  show  that  the  convention  at  Edinburgh,  of  which  it  was  a  type, 
did  actually  assume  and  exercise  them.  Has  he  established  either 
of  these  proofs  ?  Has  he  shown  by  evidence  that  the  hundred  and 
eighty  |)ersons  who,  as  delegates  from  the  different  societies  in 
Scotland,  assembled  at  Edinburgh  under  the  name  of  a  conven- 
tion, did  in  fact  assemble  to  supersede  the  Parliament  of  the 
kingdom,  and  were  guilty  of  the  crime  of  high  treason  ?  Has  he 
shown  (which  to  maintain  his  argument  he  is  bound  to  do)  that  all 
those  who  sent  them  for  that  purpose  were  implicated  in  the  same 
guilt  ?  If  he  has,  he  has  struck  at  the  lives  of  thousands  and  ten 
thousands  of  His  Majesty's  most  affectionate  subjects  in  North 
Britain,  who  were  members  of  those  societies,  Has  be  proved 
distinctly  that  this  Edinburgh  convention  did  aoiniaUy  OMume  to 
itself  aU  or  any  of  the  /unctiotu  of  Grovemmeni,  which  he  says 
would  have  been  assumed  here  by  the  meeting  in  agitation  had  it 
not  been  nipped  in  the  bud  by  the  arrest  of  the  prisoners,  the 
seizure  of  their  papera,  and  the  institution  of  this  solemn  proceed* 

ing? 

The  Solicitor-General  having  himself  made  this  the  question,  as 

indeed  he  could  not  avoid  it»  let  us  examine  what  has  been  proved 
upon  the  subject  And  in  entering  upon  this  duty,  it  really  fills 
me  with  horror  to  think  that  the  lives  of  men — what  do  I  say  ? — 
OF  MEN  I — ^that  the  lives  of  Englishmen  should  depend  upon  the 
successful  i*esolution  of  such  a  chaos  of  matter  as  is  spread  before 
roe,  in  which  every  faculty  of  the  mind  is  bewildered  and  con- 
founded; tliat  they  should  not  only  have  their  own  writings  to 
explain,  and  their  own  transactions  to  answer  for,  but  that  there 
should  be  heaped  upon  their  heads  everything  that  has  been  said, 
written,  or  transacted  for  years  together,  in  every  corner  of  the 
kingdom,  by  persons  with  whom  they  not  only  never  acted,  but 
whose  names  or  existences  they  never  heard  of.  If  the  criminal 
law  of  England  countenances  such  a  proceeding,  how  is  the  subject 
to  contend  with  any  prosecution  which  the  Crown  chooses  to  insti- 
tute? Where  is  the  man  capable  of  assisting  him  upon  such  a 
trial  ?  What  purse  is  equal  to  the  ex|)en8e  of  witnesses?  and 
where  is  the  tribunal  equal,  in  body  and  in  mind,  to  its  de* 
cision  ? 

In  the  first  place,  however,  and  before  I  proceed  to  explore  the 
proceedings  of  the  Edinburgh  convention,  in  the  best  way  I  can, 
through  the  maze  of  materials  before  us,  let  me  ask,  as  a  pre- 
liminary question,  vsihai  the  honourable  gentleman,  whom  I  repreaeni, 
had  to  do  vnlh  themt — Supposing  all  its  transactions  h/od  l)een 
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ireaaan,  how  is  he  affected  by  them  t  It  has  been  assumed  that 
Mr.  Tooke  was  an  aolive  promoter  of  the  Scotch  convention,  because 
his  name  stands  entered  m  the  books  of  the  Constitutional  Society 
as  present  when  the  sending  of  a  delegate  to  Edinburgh  was  under 
deliberation.  Good  God!  gentlemen,  now  gross  is  this  conclusion; 
and  bow  pernicious  is  the  principle  which  concludes  itt  Tliia 
entry  would  not  be  evidence  in  an  action  for  ten  pounds ;  yet  what 
would  not  do  u|M)n  such  an  occasion,  or  upon  a  charge  for  killing  a 
hare  or  a  partridge,  is  to  be  used  as  evidence  to  destroy  the  life  of  an 
English  subject,  and  with  it  the  law  and  constitution  of  the  king- 
dom. The  society  has  been  considered  as  a  corporation  ;  its  l)ooks 
have  been  laid  upon  the  table  as  authoritative  acts,  binding  upon 
all  its  members ;  and  the  pen  of  the  secretary  of  a  club  is  to  conclude 
n|)on  a  fact  which  is  to  affect  life.  The  real  truth  is  (and  it  ought 
to  be  a  solemn  warmng  t0  cmi^ta  of  justice  not  to  depart  from  the 
strict  rules  ofevUknee),  Mr.  Tooke  was  not  prksent  when  the  pro- 
position for  sending  a  delegate  to  Edinburgh  was  made ;  neither 
did  the  proposition,  when  made  on  that  day,  receive  the  concurrence 
or  approbation  of  the  society,  but,  on  the  contrary,  was  objected  to 
by  the  majority;  not  becairse  they  thought  it  criminal,  but  because 
they  believed  it  to  be  useless.  The  further  discussion  of  the  subject 
was,  therefore,  postponed  from  the  25  th  to  the  28th  of  October; 
when  a  special  extraordinary  meeting  was  apiK>inted,  and  Mr.  John 
Williams,  the  mover  of  the  proposition,  was  sent  to  Wimbledon  to 
request  Mr.  Tooke  to  attend  and  support  it;  but  it  appears  by 
Mr.  Adams's  evidence  that  he  absolutely  refused  to  come,  and  treated 
the  proposal  as  frivolous  and  impertinent,  insomuch  that  he  was 
considered  as  a  man  bribed  and  {lensioned  to  betray  the  cause  of 
liarliamentaiy  reform,  by  withholding  his  support  to  a  legal  and 
well-meant  proposition  in  favour  of  the  proceedings  in  Scotland. 
Tet  this  gentleman,  greatly  advanced  in  yearH,  and  declining  in  his 
health,  who  was  shut  up  ai  this  time,  and  long  before,  within  the 
compass  of  his  house  and  garden  at  Wimbledon,  where  he  used  to 
wish  an  Act  of  Parliament  might  confine  him  for  life — who  was 
painfully  bestowing  a  greater  portion  of  his  time  to  the  advance- 
ment of  letirning,  than  the  rudest  health  could  with  safety  bring  to 
it — who  was  intensely  devoted  to  researches  which  will  hereafter 
astonish,  and  will  not  be  soon  forgotten  by  the  world — who  was,  o^ 
that  very  moment,  engiiged  in  a  work  such  as  the  labour  of  man 
never  before  undertook,  nor  perhaps  his  ingenuity  ever  accomplished 
-—who  had  laid  out  near  an  hundred  pounds  only  in  {mcks  of  cards 
to  elude  by  artifice  and  contrivance  the  frailty  of  memory  and  the 
shortness  of  life,  otherwise  insufficient  for  the  magnitude  of  his 
pursuit — ^who  never  saw  the  Constitutional  Society  but  in  the 
courtesy  of  a  few  short  moments,  after  dining  with  some  of  its  most 
respectable  members,  and  who  positively  objected  to  the  very 
measure  which  is  the  whole  foundation  of  the  prosecution — ^is,  never- 
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thelects,  gravely  coilsideted  to  be  the  master-string,  which  was  con- 
tinually  pulling  and  directing  all  the  inferior  movements  of  a  con- 
spiracy as  extensive  as  the  island,  the  planner  of  a  revolulioQ  in  the 
Government,  and  the  active  head  of  an  armed  rebellion  against  its 
authority.  Gentlemen,  is  this  a  proposition  to  be  submitted  to  the 
judgment  of  honest  and  enlightened  men  upon  a  trial  of  life  and 
death  ?  Why,  there  is  nothing  in  the  Arabian  Nights'  Entertain- 
ments, or  in  the  Tales  of  the  Fairies,  which  is  not  dull  matter  of 
fact  compared  with  it.  But  the  truth  is,  as  it  stands  already  upon 
Mr.  Adams's  evidence,  that  so  little  was  the  energy  of  the  society 
upon  the  subject,  that,  at  the  general,  adjourned,  and  eostraordinarg 
meeting,  which  was  to  decide  upon  tliis  great  question — which  Mr. 
Tooke  thought  so  small  a  one,  but  upon  which  the  fate  of  Great 
Britain  is  considered  here  as  having  depended — only  seven  people 
gave  their  attendance ;  and  although  Mr.  Torke  was  chosen  del^ate 
to  give  countenance  to  the  cause,  and  to  former  resolutions,  yet 
there  were  obstacles  to  the  completion  of  his  mission,  because  the 
loaya  and  means  could  not  be  provided  for  his  support. 

It  appears  also,  by  Mr.  Adams's  evidence,  that  the  Constitutional 
Society,  which,  for  the  purposes  of  this  proceeding  has  been  re|ire- 
sented  as  a  sanguinary  and  widely-extended  conspiracy,  consisted 
only  of  a  few  gentlemen,  who  wished  well  to  the  cause  of  con- 
stitulional  reform,  which  they  were  too  honest  to  abandon,  but  too 
insignificant  in  wealth,  or  numbers,  efficaciously  to  support.  In 
order,  therefore,  to  prevent  themselves  from  being  laughed  out  of  a 
very  honourable  purpose,  and  to  prevent  the  honest  and  independent 
part  of  the  public  from  giving  up  the  cause  of  reform,  from  the 
despair  of  countenance  and  support,  they  published  in  their  resolu- 
tions thousands  of  pa()ers,  which  they  never  printed,  and  expended 
large  sums  which  they  never  had«  I  might,  therefore,  wholly 
decline  all  consideration  of  the  Scotoh  convention  as  impertinent 
and  irrelevant,  and  if  I  were  my  own  master  I  would  do  so ;  but 
the  honourable  gentleman  who  has  a  right  to  direct  my  conduct, 
with  a  generosity  which  must  endear  him  to  everybody,  even  in 
this  very  moment,  when  he  sees  me  preparing  to  measure  my  dis- 
course by  the  exigency  of  his  own  particular  defence,  insists  upon 
my  meeting  the  Solicitor-General  upon  the  major  proposition  of  his 
argument:  "I  could  maintain,"  says  my  client,  interrupting  his 
own  counsel  in  his  own  defence,  "  I  could  maintain  that  I  am  not 
criminal  (you  have  already,  indeed,  amply  maintained  it);  but 
thcU  is  not  enough  ;  when  the  lives  of  others,  and  the  privileges  of 
my  country,  are  embarked  in  the  controversy.  I  call  upon  you, 
therefore,  Mr.  Erskine,  to  maintain,  Hiai  there  is  no  crimmaUl^ — 
I  desire  that  the  acts  of  others,  through  whose  sides  I  am  vainly 
sought  to  be  wounded,  in  order  that  the  reverberating  stroke  may 
pierce  them  the  deeper,  may  be  vindicated  and  explained."  In  obedi- 
ence to  the  taskmaster,  then,  let  us  see  what  this  convention  did   . 
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One  of  their  first  declarations,  and  which  is  preposterously  relied 
on  to  prove  their  nsarpation  of  the  powers  of  Qo?ernment,  is  in 
these  words : — 

"Besolved,  That  this  convention,  considering  the  calamitous 
consequences  of  any  act  of  the  Legislature  " — ^Aor  of  thb  Lbois- 
LATUBst — Why,  according  to  these  gentlemen,  they  were  thbm* 
8BLTB8  THB  Leqislatubs,  for  the  Legislature  was  gone,  if  their 
argument  be  founded,  the  moment  the  convention  sat    "  Resolved, 
That  this  convention,  considering  the  calamitous  consequences  of 
any  act  of  the  Legislature,  which  may  tend  to  deprive  the  whole,  or 
any  part  of  the  people,  of  their  undoubted  right  to  meet  by  them-* 
selves,  or  their  delegates,  to  discuss  any  matter  relative  to  their 
rights,  whether  of  a  public  or  private  nature,  and  holding  the  same 
to  be  totally  inconsistent  with  the  first  principles  and  safety  of 
society,  and  also  subversive  of  thb  ilnown  and  aoknowlrdgbd 
OONBTITUTIONAL  L1BBRTIE8  OF  ENaLisHMEN."    Gentlemen,  I  must 
pause  here,  though  in  the  very  middle  of  a  sentence,  because  every 
limb  and  member  of  it  furnishes  a  decisive  refutation  of  the  charge. 
Here  are  men  accused  of  having  assumed  the  supreme  authority, 
and  as  the  subverters  of  English  law,  who  are  yet  peaceably  claim* 
ing  under  the  banners  of  ike  law,  the  indisputable  privileges  of 
subjects  to  discuss  the  rights  which  (h<xt  law  bestows.     They  then 
say,  and  here  it  seems  lies  the  treason — *'  We  do  therefore  declare, 
before  God  aind  our  country,  that  we  shall  pay  no  regard  to  any  act 
which  shall  militate  against  thb  constitution  of  oub  oountby.^' 
But,  according  to  tiie  other  side  of  the  table,  the  constitution  of  the 
country  was  at  an  eud,  and  all  its  powers  assumed  by  this  conven- 
tion, although,  in  the  very  proceeding  which  they  thus  most  un- 
accountably select  for  commentary,  they  bow  obedience  to  all  acts 
consirieaiU  with  the  oonatitution,  and  only  refuse  it  to  such  as,  in 
their  minds,  militated  against  the  first  principles  of  the  English 
Government,   which  they  were  determined  to  support  instead  of 
being  banded  to  overturn.    But,  in  what  manner,  and  to  what 
extent,  did  they  project  a  resistance  to  acts  militating  against  their 
rights  ?    Did  they  meditate,  by  force,  the  destruction  of  Parlia- 
ment which  infringed  them  ?    Listen  to  the  conclusion  of  this 
declaration,  upon  which  so  much  has  been  said,  and  then  tell  me 
whether  this  body  can,  with  common  decency  or  justice,  be  charged 
as  in  a  state  of  rebellion.   '*  We  ivill  continue  to  assemble  to  consider 
the  best  means  by  which  we  can  accomplish  a  real  representation  of 
the  people,  and  annual  Farliaments^  until  compelled  to  desist  by 
superior  forcey    What  is  this  but  saying  that  they  will,  for  uu 
honest  end,  abide  the  penalties  of  an  unjust  law,  rather  than  escape 
from  them  by  its  observance  ?    Mr.  Justice  Blackstone  truly  says, 
that  there  is  nothing  even  immoral  in  such  disobedience — for  that, 
if  there  were,  prohibitory  and  penal  regulations  would  be  snares 
to  the  conscience  of  the  subject.    The  fact  is,  there  never  had  been 


478  SPEECH  FOR  JOHN  HORNE  TOOKE. 

a  law  in  England,  nor  was  there  any  then  in  existence,  to  prolilbit 
the  measures  they  were  engaged  in.  An  act  which  liad  just  been 
passed  in  Ireland  had,  for  the  first  time,  declared  such  prooeedings 
to  be  a  misdemeanour,  though  without  an  act  we  are  now  treating 
them  as  high  treason ;  and  the  introduction  of  a  similar  bill  into 
the  English  Parliament  being  the  common  report^  they  resolved  not 
to  sanction  its  unconstitutional  principle,  much  less  before  the  law 
existed,  by  a  volwnJtary  obedience,  but  to  wait  its  regular  enforce- 
ment by  the  magistrates.  This  is  not  only  the  obvious  meaning 
of  the  resolution  itself,  but  it  is  established  beyond  a  doabt»  by 
their  subsequent  conduct,  as  it  appears  by  the  letter  of  Margarot, 
the  delegate  of  the  Corresponding  Society,  who,  giving  an  aoconnt 
of  their  dispersion  by  the  magistrates,  as  I  shall  presently  read  it 
to  you,  expresses  himself  to  this  effect :  ''  If,"  says  he,  **  we  had 
desisted  without  the  exertion  of  superior  force,  it  would  have  been 
surrenderiug  our  rights,  and  the  privileges  of  others ;  but,  when 
ctilled  upon  by  superior  force — i.e.,  by  the  authority  of  the  magistrate 
— the  submission  could  not  be  considered  as  an  acknowledgment  of 
transgression  on  our  parts."  The  dissolution  of  this  FarUoLmaii 
(as  it  is  gravely  styled)  is  described,  by  Maipirot's  letter,  to  have 
lieen  effected  thus : — ^^  Two  messengers  came  again  into  our  room 
with  Gerald ;  they  left  a  summons  to  ap()ear  at  ten  o'clock :  witli 
Margarot  they  left  nothing  but  a  request  to  accompany  Gerald  to 
the  office ;  yet,  when  arrived  there,  lie  found  that  a  warrant  was 
issued  against  him  for  the  purpose  of  detaining  him  a  prisoner. 
On  Thursday  the  whole  convention  were  equally  ill-used;  the 
provost  went,  and  afler  pulling  Matthew  Campbell  Brown,  of 
Sheffield,  out  of  the  chair,  ordered  the  convention  to  disperse,  «id 
told  them,  he  would  allow  no  such  meetings  in  future.  The  next 
dny,  the  convention  having  agreed  to  meet  at  another  place  out  of 
the  jurisdiction  of  the  provost,  we  had  not  long  been  assembled* 
before  the  sheriff  appeared  amongst  us,  and  having  asked  whether 
the  meeting  was  the  British  convention,  and  being  answered  in  the 
affirmative,  ordered  us  to  depart.  He  asked  who  was  president — 
upon  which  Margarot,  having  openly  asked  and  obtainea  leave  from 
the  convention,  placed  himself  in  the  chair,  and  told  the  sheriff  he 
would  not  break  up  the  meeting,  unless  unconstihUionaUy  /arced 
tlieretOt  by  the  sheriff's  pulling  him  out  of  (he  chair;  which  the 
latter,  after  some  hesilation,  complied  with.  The  ex-president, 
Gerald,  was  then  put  into  the  chair  in  order  to  be  pulled  out  by  the 
sheriff  also,  which  being  done,  the  meeting  was  then  closed  with 
prayer,  and  the  company  departed  peaceably."  Now,  does  the  whole 
history  of  human  folly  furnish  anything  so  extravagantly  absurd 
and  ridiculous,  as  to  consider  this  as  the  suppression  of  an  extensive 
and  armed  rebellion,  and  as  a  sort  of  counter-revolution  in  Great 
Britain  ? 
.    Upon  the  trial  of  a  solemn  and  important  cause,  upon  which  not 


SPEECH  FOR  JOHN  HORNE  TOOKE.  479 

only  the  lives  of  innocent  men  are  depending,  but  the  existence  of 
the  laws  themselves  under  which  wa  live,  I  am  afraid  to  run  into 
observations  which  are  ludicrous ;  but  such  is  the  preposterous 
nature  of  this  whole  business,  that  it  is  imiK>ssible  to  avoid  it.  In 
reading  the  minutes  of  this  convention,  as  the  regular  proceedings 
of  a  Parliament,  holding  at  once  the  sword  and  purse  of  the  king- 
dom,  we  have  frequentlfr  encountered  with  matter  which,  whether 
we  would  or  no,  has  convulsed  us  with  laughter  in  the  midst  of  the 
awful  duty  we  are  engaged  in.  In  the  minutes  of  the  fifth  day, 
the  2i8t  <xf  November  1793,  we  find  the  deputy-secretary  inform- 
ing the  convention  that  he  had  last  night  I'eceived  fifteen  shillings 
from  six  visitors,  which  was  ordered  to  be  paid  to  Mr.  Skirving, 
with  three  shillings  mora  already  collected ;  and,  on  the  day  follow- 
ing, we  have  Mr.  Margaret  moving  (I  suppose  in  the  Committee  of 
Ways  and  Means),  that  a  general  collection  should  be  made,  which 
being  consented  to,  and  Mr.  Callendar  and  Mr.  Scott  being  appointed 
collectors,  these  gentlemen  made  their  report  instanter : 

£    s.    d. 
That  there  had  been  drawn    .        .        .        .458 
But  of  which  there  being  tioo  bad  shillings^  the 

balance  was    .         .        .        .        .        .438 

To  which  a  ))erson  of  the  name  of  Moore  added  a  shilling.  Tet 
this  assembly  of  poor  unarmed  .people,  collecting  sixpences  to  pay 
for  their  room  and  their  advertisements,  who  were  dist>er8ed  by  a 
common  Justice  of  the  Peace,  with  less  bustle  than  a  watchman 
puts  an  end  to  a  brawling  in  the  corner  of  a  street  every  night 
throughout  the  year,  are  now  considered  as  having  intended  to  as- 
sume to  themselves,  and  indeed,  for  a  season,  to  have  exercised  all 
the  functions  of  this  great  country — ^protected  as  it  is  by  a  vast 
sUuidiug  army,  by  a  national  militia,  consisting  of  all  the  gentle- 
men of  England  whose  landed  interests  defiend  VL\ion  the  stability 
of  the  Government,  and  by  the  great  body  of  opulent  merchants 
and  moneyed  men,  whose  fortunes  are  vested  in  the  public  funds, 
and  theraby  their  possessions  and  the  hopes  of  their  families  en- 
twined with  the  very  bowels  of  the  State. 

There  is  another  point  of  view,  fit>m  whence,  if  we  examine  this 
proceeding,  it  must  appear,  if  (wssible,  still  more  extraordinary. 
I  admit  that,  in  consequence  of  the  dis{)ei*sion  which  they  con- 
sidered to  be  illegal,  a  great  many  inflammatory  papers  were 
written;  and  that  it  was  thought  advisable,  upon  the  whole,  to 
subject  the  principal  persons  engaged  in  this  convention  to  a  legal 
prosecution.  But  how  were  they  prosectited?  and  by  that  very 
Government  which  has  instituted  the  present  proceedings.  Were 
they  prosecuted  for  high  treason  ?  No.  Was  the  charge  of  treason 
ever  thought  of,  or  connected  with  their  names?  I  answer, 
Njbyxr.    Although  they  were  not  met  together,  like  Mr.  Hardy  and 


48o  SPEECH  FOR  JOHN  HORNE  TOOKE. 

the  other  unfortunate  prisoners,  to  consider  how  they  should  in 
future  hold  a  convention,  but  were  taken,  flagtwriie  delicto,  in  the 
very  act  o/holding  one^  and  of  holding  precisely  such  a  one  as  the 
prisoners  are  charged  with  having  only  projected,  thbt  wbbb 
ONLY  A0CU8BD  OF  A  MiBDBMBANOUR.  I  repeat  the  expression,  they 
were  only  prosecuted  for  a  misdemeanour,  although  icJeen  in  the  act 
of  holding  predady  mtch  a  convention  as  theprisoners  only  pro- 
jected For  I  again  refer  to  the  Bolicitor-General,  whether  he  did 
not  tunce  assert^  and  his  learned  coadjutor  more  than  twice,  that 
the  conspiracy  charged  upon  the  record  was  to  hold  a  convention 
similar  to  (hat  which  had  been  field  and  put  down  in  Scotland 

I  assert  also  that  Government  had  the  same  materials  in  its 
hands  for  conviction  which  it  has  at  this  hour — they  had  spies  in 
every  corner. 

"  There  was  not  a  nuin 

Bat  in  his  house  they  had  a  aenrant  fee'd.*' 

And  the  minutes  of  the  convention,  which  have  been  read  at  your 
table  as  evidence  of  high  treason,  were  seissed  by  the  provost  and 
sheriff  of  Edinburgh,  in  1793,  and  i-ead  as  evidence  against  Mar- 
garet and  Qerald,  when  prosecuted  only  for  libels  in  the  Justiciary 
Court 

What  shall  we  say  then  of  a  Government  which  lays  a  snare  for 
innocent  blood,  by  giving  to  an  act  the  character  of  a  misdemeanour, 
waiting  for  future  victims  when  it  should  be  exalted  to  the  de- 
nomination of  rebellion  and  treason.  Oentlemen,  I  make  no  such 
charge  upon  Government — I  acquit  them  of  all  schemes  upon  the 
subject,  good  or  evil — I  believe  that  the  fit  of  alarm  came  very 
suddenly,  and  very  lately  upon  them  ;  and  that  they  do  not  know, 
even  now,  upon  what  principle  they  are  here,  or  what  they  have  to 
hope  from  their  proceedings. 

The  magistrates  of  Edinbui^h  having  brought  the  leaders  of  the 
convention  before  the  Court  of  Justiciary,  they  were  convicted  of 
misdemeanours ;  but  these  judgments,  instead  of  producing  the 
effect  that  was  expected  from  them,  produced  (as  ever  happens 
from  perverted  authority)  great  irritation  and  discontent  They 
were,  in  my  mind,  and  in  what  is  far  more  important,  in  some  of 
the  greatest  minds  in  this  country,  illkgal  PBOCEBOiMoa  And 
although  I  do  not  mean,  in  this  place,  to  make  any  attack  a{ion 
magistrates  in  the  execution  of  their  duty 

Lord  Chief-Justicb  Etbb.  It  should  not  be  stated  here  that 
they  were  illegal. 

Mr.  Erskine.  I  did  not  say  they  were  illegal.  I  said,  that  in 
HT  OPINION  they  were  so,  and  that  they  were  questioned  in  PoTUa- 
ment  as  such.  It  is  not  my  purpose  to  give  offence  to  his  lord- 
ship, who  has  given  us  an  indulgent  and  attentive  hearing  through 
the  whole  course  of  this  cause ;  but  it  is  material  to  state,  because 
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it  acconntfl  for  some  of  the  writiDgs  in  evidence,  that  the  opinion 
and  conduct  of  the  Scotch  judges  wert  qttestumable ;  that  they 
were  actually  questioned  in  Pafliament  (as  thet  mat  tet  hsrb- 
AFTBB  BE  QTTK8TI0NED) ;  and  Were  pronounced,  by  the  greatest  men 
in  both  Houses  of  Parliament,  to  have  been  harsh,  nnconstitutional, 
and  illegal.  Smarting,  tlierefore,  under  the  lash  of  these  sentences, 
which  they  considered  to  be  unjust,  and  believing  that  their  col- 
leagues had  done  nothing  more  than  the  law  authorised  and  their 
consciences  suggested,  they  came  to  an  intemperate  resolution  con- 
cerning the  Scotch  judges,  which,  though  so  strongly  relied  on, 
can  certainly  have  no  sort  of  application  to  the  cause,  since  if  they 
had  knocked  on  the  head  the  Lord  Justice-Clerk  and  all  his 
brethren,  while  presiding  in  their  court,  instead  of  contenting 
themselves  with  libelling  them,  it  would  not  have  been  high 
treason  within  the  statute  of  Edward  the  Third.  This  mighty 
bugbear  of  a  resolution  is  in  these  words.  I  am  not  afraid  to 
meet  it  :— 

**  Resolved,  That  law  ceases  to  be  an  object  of  obedience  when^ 
ever  it  becomes  an  instrument  of  oppression." 

This  is  a  mere  abstract  proposition,  to  which  I  would  subscribe 
my  own  name  at  any  time. 

"  Besolved,  That  we  call  to  mind,  with  the  deepest  satisfaction; 
the  fate  of  the  infamous  Jefferies,  once  Lord  Chief-Justice  of  Eng- 
land, who,  at  the  era  of  the  glorious  Bevolution,  {^  the  many 
iniqnitons  sentences  he  had  passed,  was  torn  to  pieces  by  a  brav^ 
and  injured  people. 

"  Besolved,  That  those  who  imitate  his  example  deserve  his 
fate." 

Oentlemen,  if  the  application  of  this  maxinn  ^SiS  meant  to  be 
made  to  the  recent  proceedings  of  the  Scotoh  judges,  it  may  be  a 
libel  upon  tJieir  persons  and  authority  for  anything  I  know  or  care. 
I  see  nothing  that  is  either  criminal  or  indecent.  In  my  mind,  on 
the  contrary,  the  promulgation  of  snch  awful  and  useful  reflections 
should  not  be  left  to  the  irregular,  and  often  misapplied,  pro- 
mnlgation  of  private  men,  but  should  be  promulgated  at  solemn 
festivals  by  the  authority  of  the  State  itself.  There  ought,  in  my 
opinion,  to  be  public  anniversaries  of  the  detestable,  as  well  as  of 
the  illustrious  actions  of  mankind,  in  order  that,  by  the  influence 
of  negative,  as  well  as  of  positive  example,  the  greatest  possible 
hold  may  be  taken  of  the  grand  ruling  passion  of  our  nature,  and 
the  surest  indication  of  its  immortality — the  passion  of  living  in 
the  minds  of  others  beyond  the  period  of  our  frail  and  transitory 
existence.  By  such  an  institution,  public  men  would  every 
moment  be  impelled  forward  in  the  path  of  their  duty  by  tlie 
prospective  immortel  rewards  of  an  approving  posterity ;  and  what 
is  still  more  importent,  and  far  more  applicable  to  my  present  pun- 
pose,  wicked  men,  clothed  with  human  authority  over  their  fellow^ 

2  H 


482  SPEECH  FOR  JOHN  HORNE  TOOKE. 

creatures,  would  be  deterred  by  tfae  same  meaug  from  the  abase  of 
them ;  because,  ia  the  very  moment  when  they  were  about  to  barter 
away  the  life  of  innocence,  or  the  public  justice  of  their  country* 
for  some  miserable  advance  of  ambition  in  the  decline  of  a  transitory 
life,  they  might,  perhaps,  start  back  from  the  temptation,  appalled 
by  the  awful  view  of  future  ages  rising  up  before  the  imagination, 
sitting  in  judgment  upon  4heir  characters,  and  proclaiming  them 
with  indignation  to  the  universe. 

But  how  after  all  do  these  resolutions  (whatever  praise  or  blame 
may  belong  to  them)  apply  to  the  matter  in  hand?  For  Mr. 
Tooke  positively  refused  to  sanction  them.  Though  chairman  of 
the  meeting,  he  would  not  remain  in  the  chair  when  they  were 
passed;  and  I  will  call,  if  you  think  it  material,  the  very  person 
who  took  his  place  while  they  were  passing.  Yet,  nevertheless, 
they  are  brought  forward  against  him,  and  insisted  upon  with  the 
same  arguments  as  if  he  had  been  their  author.  Gentlemen,  this 
is  intolerable.  The  whole  history  of  human  injustice  can  produce 
nothing  like  it.  The  principle  seems  to  be,  that  all  the  libels 
written  hy  any  man  in  the  toorld  who  at  any  time  has  supported 
a  reform  in  Parliament,  whatever  may  be  tlie  sui^ect  of  them^  and 
however  clashing  with  one  another  in  design  or  opinion,  may  be 
drawn  into  the  vortex,  and  poitited  to  convict  of  high  treason  Mr. 
John  Home  Tooke,  By  reading  these  contradictory  performances 
as  the  evidence  of  his  desig>ns,  they  make  him  one  day  a  reformer 
of  the  House  of  Commons,  the  next  a  rank  republican,  the  third 
well  affected  to  our  mixed  constitution,  and  the  fourth  -relapsing 
into  a  republican  again.  In  this  manner,  by  reading  just  what 
they  please,  and  insisting  upon  their  own  construction  of  what  they 
read,  the  honourable  gentleman  is  made  to  oscillate  like  a  pen- 
dulum, from  side  to  side,  in  the  vibrations  of  opinion,  without 
pursuing  any  fixed  or  rational  course;  although  I  will  show  you 
that,  of  all  men  in  the  world,  he  has  been  the  most  uniform,  firm, 
and  inflexible  in  his  political  course. 

The  next  paper  which  they  read  is  hardly,  I  think,  at  all  con- 
nected with  the  important  sul^'ect  of  the  trial,  being  a  mere  squib 
upon  the  present  just  and  necessary  war.  It  is  a  resolution  of  the 
Constitutional  Society  of  the  24th  of  January,  to  which  Mr.  Tooke 
was  privy,  in  which  it  was  resolved — *'  That  an  excellent  address 
of  the  Corresponding  Society  should  be  inserted  in  their  books ; 
and  that  the  King's  speech  to  his  Parliament  be  inserted  under  it, 
in  order  that  they  may  both  be  always  ready  for  the  perpetual 
reference  of  the  members  of  this  society  during  the  continuance 
of  the  present  unfortunate  war,  and  that,  in  perpettuxm  rei 
memoriam,  they  may  be  printed  in  one  sheet  at  the  happy  con- 
clusion of  it — which  happy  conclusion,  according  to  the  present 
prosperous  appearances,  we  hope  and  believe  not  to  be  many  months 
.distant" 
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GreDtlemen,  surely  it  is  not  treason  to  believe  that  which  minis- 
ters are  daily  holding  forth  ;  snrely  it  is  not  treason  to  expect  and 
believe,  upon  the  authority  of  Parliament,  that  the  war  we  are  en- 
gaged in  will  soon  be  brought  to  a  prosperous  issue.  Would  the 
people  of  this  country  have  been  so  composed  in  a  conjuncture,  which 
for  calamity  has  no  pamllel  in  the  history  of  Great  Britain,  but  for 
these  constant  declarations  of  the  King's  ministers,  which  Mr. 
Tooke  is  only  accused  of  having  believed?  Were  we  not  told 
(/  am  not  entering  upon  political  controversy y  but  defending  my 
client) — ^But  were  we  not  told  daily,  that  the  war  would  be 
brought  to  a  speedy  and  happy  termination?  And  can  it  be 
criminal  in  a  subject  to  give  faith  to  the  acts  and  declarations  of 
Government  ?  But  supposing  it,  on  the  other  hand,  to  be  only 
irony  upon  Administration,  and  a  ridicule  of  their  proceedings, 
which  may  perhaps  be  the  best  construction,  is  a  man's  life  to 
depend  in  this  country  upon  his  admiration  or  support  of  any  par- 
ticular set  of  ministers  ?  I  care  not  a  straw  what  you,  the  jury, 
who  are  to  decide  upon  my  client's  conduct,  may  think  upon  these 
topics,  or  upon  the  ministers  of  the  day.  I  rely  upon  your 
judgments  as  honest  men,  impressed  with  a  sense  of  religion, 
who  know  the  sanctity  of  the  oath  you  have  taken,  and  the  duty 
which  it  imposes,  and  I  only  introduce  these  subjects,  not  because 
I  think  them  relevant,  but  because  they  have  been  thought  so  by 
the  Crown  who  read  these  (>apers  to  condemn  us.  • 

But  it  is  the  conclusion  of  this  resolution,  I  believe,  which  gives 
the  offence,  where  upon  motion  the  words ''faithful  and  honour- 
able," which  stood  applied  to  the  Parliament,  were  expunged, 
and  the  words  "  his,  and  his  only,''  inserted  in  their  stead.  What 
then?  This  is  no  denial  of  the  fidelity  of  the  King  to  his  Par- 
liament, but  is  an  insinuation,  on  the  contrary,  that  the  Parliament 
was  unfaithful  to  the  King.  If  it  can  be  considered  therefore  in 
the  serious  light  of  a  libel  upon  any  authority,  it  is  a  defamation 
of  the  House  of  Commons.  But  we  are  not  brought  here  to  answer 
for  a  libel  upon  that  assembly.  We  are  accused  of  a  conspiracy 
to  cut  off  the  King,  and  in  order  to  prove  it,  they  give  in  evi- 
dence an  idle  squib  against  the  House  of  Commons  for  not 
faithfully  serving  him ;  so  that  if  the  paper  were  deserving  of  any 
consideration  one  way  or  the  other,  it  makes  quite  against  the 
purpose  for  which  it  is  used,  unless  it  is  meant  to  be  contended  that 
the  King  and  the  House  of  Commons  are  one  and  the  same  thing. 

Another  matter  equally  irrelevant  has  been  also  introduced,  very 
fortunately  however  for  the  honourable  gentleman  at  your  bar, 
because  it  affords  a  signal  instance  of  his  generosity  and  noble- 
ness of  mind.  I  speak  of  his  letter  promoting  a  subscription  for 
Mr.  Sinclair,  who  had  been  convicted  in  Scotland  for  acting  as  a 
delegate  at  the  convention. 

Although  Mr.  Tooke  not  only  never  sent  him  as  delegate,  but 
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Btrenuously  objected  to  his  delegation — ^though  he  90  nntformly 
opposed  the  whole  measure  which  led  to  his  convictioa  and  punish- 
ment, as  to  lead  to  the  question  of  his  own  sincerity  in  the  minds 
of  some  who  supported  it — although  the  consequence  of  the 
sentence  could  not  have  pulled  a  hair  out  of  his  head,  but  led, 
on  the  contrary,  to  confirm  the  prudence  and  propriety  of  his 
conduct ;  yet,  in  the  hour  of  Mr.  Sinclair's  distress,  he  was  the  first 
man  to  step  forward  to  support  him,  and  to  take  upon  himself 
the  public  odium  of  protecting  him,  though  he  had  privately 
discountenanced  every  act  which  could  give  the  sufferer  any  claim 
to  his  countenance  or  support.  I  am  perfectly  sure  that  my 
worthy  friend  the  Attomey-Oeneral  is  too  honourable  a  man  to 
make  a  single  observation  on  this  genuine  act  of  disinterested 
benevolence.  But  I  am  not  the  less  obliged  to  Mr.  Gibbs  for  not 
suffering  me  to  omit  in  its  place  a  matter  which  redounds  so  highly 
to  the  honour  of  the  gentleman  we  are  defending. 

It  is  the  same  spirit  that  dictated  the  other  part  of  the  letter 
which  regards  Mr.  Pitt  Filled  with  indignation  that  an  innocent 
man  should  be  devoted  to  a  prison  for  treading  in  the  veiy 
steps  which  had  conducted  that  minister  to  his  present  situation, 
he  says  (I  have  mislaid  the  letter,  but  can  nearly  remember  the 
expression),  "That  if  ever  that  man  should  be  brought  to  his  trial 
for  his  desertion  of  the  catlse  of  parliamentary  reform,  for  which 
Mr.  Sinclair  Was  to  suffer,  he  hoped  the  country  would  not  consent 
to  send  him  to  Botany  Bay." 

Gentlemen,  I  have  but  one  remark  to  make  upon  this  part  of  tlie 
letter.  Mr.  Tooke  is  not  indicted  for  compassing  and  imagining 
the  death  of  Mr.  Pitt. 

Gentlemen,  we  come  at  last  to  the  very  point  of  the  charge — ^viz., 
the  conspiracy  to  hold  the  convention  in  England,  and  the  means 
employed  for  that  purpose;  and  it  is  a  most  striking  circum- 
stance, a  circumstance  in  my  mind  absolutely  concUiKive  of  the 
present  trial  (unless  you  mean  to  revei*se  the  former  verdict,  which 
none  of  you  will,  and  which  cM  of  yon  certainly  cannot),  that  Mr. 
Hardy,  who  has  already  been  acquitted,  was  the  very  first  and 
siiigle  mover  of  the  proposition  to  hold  this  convention ;  and  that 
all  the  subsequent  steps  taken  in  the  accomplishment  of  it^  down 
to  the  day  when  the  prisoners  were  sent  to  the  Tower,  were  taken 
not  only  with  his  privity  but  through  his  direct  agency ;  and  that 
every  letter  and  paper  which  has  been  read  upon  the  subject  bears 
the  signature  of  his  name,  many  of  them  being  also  of  his  own 
composition.  If  the  convention  therefore  was  originated  for  the 
detestable  purpose  charged  by  this  indictment,  Mr.  Hardy,  who  has 
been  acquitted,  was  the  original  and  the  principal  traitor ;  whatever 
was  known,  he  certainly  knew ;  whatever  was  done  upon  it,  his  not 
only  did,  but  actually  led  the  way  to  the  doing  of  by  others.  If  there 
was  a  conspiracy,  he  was  manifestly  the  principal  conspirator 
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This  is  no  assertion  or  argument  of  mine.  It  was  avowed  by 
the  Crown,  which  now  prosecutes  Mr.  Tooke,  and  Mr.  Hardy  was 
therefore ^rsf,  and  mort  properly,  selected  for  trial;  becanse  the 
object  of  the  one  we  are  now  engaged  in,  and  of  every  other  that 
can  succeed  to  it,  are  only  to  apply  by  remote  implication  and 
coUateral  circumstances,  the  very  acts  which  were  direoily  brought 
home  to  Mr.  Hardy,  who  stands  acquitted  by  his  country — nay, 
which  were  without  controversy  admitted  by  his  counsel.  The 
Court  said,  in  summing  up  the  evidence  in  the  former  trial,  that 
it  had  been  but  feebly  argued  that  Mr.  Hardy  was  not  implicated 
in  a  great  part  of  the  evidence. 

O^tlemen,  this  was  but  a  cautiouft  and  indulgent  mode  oE 
statement  by  tlie  Court,  lest  admissions  might  be  supposed  to 
have  been  made  by  us  which  counsel  ought  not  to  make ;  for  cer- 
tainly we  neither  did,  nor  could  attempt  to  deny,  that  Mr.  Hardy 
was  cognisant  of,  and  active  in  every  transaction  which  regarded 
the  British  convention,  the  very  treason  charged  upon  the  record. 
The  Attorney-General  therefore  is  reduced  to  this  dilemma — 
either  to  contest  the  justice  of  the  former  verdict  which  acquitted 
Hardy,  or  to  surrender  the  present  prosecution.  That  this  is  the 
true  position  of  the  cause  will  appear  incontestably  from  the  proofs. 

The  origin  of  the  convention  appears  to  have  been  this : — Mr. 
Hardy,  who  has  already  been  acquitted  by  his  country,  having 
received  a  letter,  which  has  been  read  to  you,  from  a  country  cor* 
respondent,  stating  that  as  the  Edinburgh  convention  had  been 
improperiy  and  illegally  dispersed,  it  would  be  proper  to  hold 
another;  he  laid  tlie  proposal  before  the  Corresponding  Society, 
who  adopted  it  upon  the  27th  of  March  1794,  and  transmitted  a 
copy  of  their  resolution  upon  the  subject  to  the  Constitutional 
Society  for  their  approbation.  Mr.  Hardy,  therefore,  was  not 
merely  active  as  secretary  in  the  prepress  of  the  convention,  but 
was,  in  his  own  person^  the  first  mover  and  proposer  of  it ;  and  it 
is  impossible  that  the  jury  could  have  honourably  acquitted  him 
upon  any  other  principle  than  their  total  and  absolute  disbelief 
that  the  measure  was  pursiwd  for  the  detestable  purposes  imputed 
by  this  indictment 

Gentlemen,  the  best  way  to  support  that  judgment,  and  to  bring 
you  to  the  same  conclusion,  is  to  examine  the  proceedings^  and  to 
let  ihem  speak  for  themselves. 

The  Corresponding  Society,  upon  Mr.  Hardy's  proposition, 
having,  on  the  27th  of  March  1794,  adopted  a  resolution  which 
they  transmitted  to  the  Constitutional  Society  for  approbation, 
that  Society  met  the  next  day,  the  28th  of  March,  to  consider  it. 
The  resolution  was  sent  in  the  form  of  a  letter  from  Mr.  Hardy 
himself,  in  these  words  :-^ 

"  I  am  directed  by  the  London  Corresponding  Society  to  trans- 
mit the  following  resolutions  to  the  Society  for  Constitutional 
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Information,  and  to  request  the  sentiments  of  that  Society  respect- 
ing the  important  measures  ivhich  the  present  juncture  of  affairs 
seems  to  require.  The  London  Corresponding  Society  conceives 
that  the  moment  is  arrived  when  a  full  and  explicit  declaration 
is  necessary  from  all  the  friends  of  freedom,  whether  the  late 
ILLEGAL  and  unheard-of  prosecutions  and  sentences  shall  determine 
us  to  abandon  cub  oausb." 

To  pause  here  a  little.  Does  not  this  incontestably  show  that 
their  cause  (with  whatever  irregularity  it  might  have  been  pur- 
sued) was  no  other  than  the  cause  of  parliamentary  reform  ?  Is  it 
not  demonstration  that  they  considered  the  persons  convicted  in 
Scotland  as  wrongfully  convicted  ?  It  is  not  in  human  nature,  it 
is  beyond  the  flight  of  human  impudence  or  folly,  that  men  under 
a  government  of  law  should  publicly  declaim  against  prosecutions 
as  illegal,  tyrannical,  and  unheard-of^  if  they  had  either  themselves 
considered  them,  or  if  they  had  been  held  by  others  to  have  been 
the  regular  proceedings  against  traitors  arrested  in  rebellion 
against  their  country.  Construing,  therefore,  this  part  of  the 
letter  as  common  charity  and  common  sense  must  concur  in  the 
construction,  and  as  the  former  jury  construed  it,  it  is  no  more 
than  this, — They  say  to  the  Constitutional  Society,  "As  we  are  in 
the  progress  of  an  honest  cause — as  we  are  pursuing  a  legal 
purpose  by  legal  means,  which  others  have  adopted  before  us — 
shall  we  abandon  it,  ten*ified  by  the  unrighteous  judgments  of 
another  country  ?  or  shall  we  unite  and  persevere  in  its  support, 
confiding  that  whatever  may  be  the  condition  of  Scotland^  there  is 
no  law  here  in  England  which  can  condemn  us,  nor  any  judges 
who  can  be  interested  in  its  perversion  ?  Let  us  concur,  therefore, 
in  the  necessity  of  another  convention  as  the  only  legal  and 
constitutional  means  of  redressing  the  grievances  which  oppress 
us,  and  which  can  only  be  efiectually  redressed  by  a  full  and  free 
representation  of  the  people  of  Great  Britain/' 

The  crime,  therefore,  imputed  to  the  Constitutional  Society  is 
only  this:  that,  addressed  in  this  manner  by  the  Corresponding 
Society  so  describing  its  objects,  it  assented  to  the  appointment  of 
a  committee  of  their  society,  to  meet  a  committee  appointed  by 
the  other,  to  consider  of  the  proper  steps  to  be  taken  for  the 
accomplishment  of  the  object  so  described. 

This  is  the  whole  that  can  be  charged  upon  this  society,  for 
there  is  no  evidence  whatever,  even  of  any  of  its  membera  being 
acquainted  with  the  design  of  considering  of  a  convention,  until  it 
came  to  them  in  the  shape  of  a  letter  from  Mr.  Hardy,  who  has 
been  acquitted;  all  the  antecedent  part  being  absolutely  and 
ENTIRELY  HIS  OWN.  This  proposition,  indeed,  was  so  far  from 
coming  to  the  Constitutional  Society  as  the  members  of  a  secret 
conspiracy,  that  it  was  made  in  the  most  public  manner  to  other 
societies  with  whom  they  notoriously  were  not  connected ;  it  was 
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made  to  the  Society  of  the  Friends  of  the  People,  of  which  I  have 
the  honour  to  be  a  member,  whose  principles  and  conduct  have 
been  spoken  of  with  respect  throughout  these  proceedings.  When 
we  received  their  proposal  we  were  as  well  acquainted  with  all 
the  antecedent  proceedings  of  the  societies  as  the  evidence  makes 
us  acquainted  with  them  now  ;  and  we  still  flatter  ourselves  that 
we  were  as  capable  of  understanding  the  meaning  of  what  was 
addressed  to  ourselves,  as  those  who  since  then  have  assumed  to 
themselves  the  office  of  decipherers ;  yet,  with  all  this  knowledge,  we 
returned  an  afl^ectionate  answer  to  these  bloodt  €X>mbpirato]is  ;  we 
wrote  to  them,  that  we  heartily  concurred  with  them  in  the 
objects  they  had  in  view,  but  differed  from  them  in  the  expediency 
and  prudence  of  the  means  by  which  they  had  proposed  to  give 
them  effect.  We,  therefore,  understood  their  objeet  in  the  same 
light  with  the  Constitutional  Society — viz.,  the  reform  in  the 
House  of  Commons  only ;  and  the  difference  between^  us  is  reduced 
to  a  difference  in  judgment,  as  to  the  mea'M  for  produeing  an  end 
which  in  common  was  approved. 

Gentlemen,  the  Constitutional  Society  having  agreed,  as  I  have 
just  now  stated  to  you,  to  appoint  some  of  their  members  to  confer 
with  others  appointed  by  the  Corresponding  Society,  upon  the 
subject  of  the  resolution  of  the  27th  of  March,  understood  by  them 
as  I  have  explained  it  to  you,  we  are  brought  by  the  evidence  to 
the  consideration  of  that  overt  act  upon  the  record  which  charges 
these  committees  so  appointed  with  the  crime  of  high  treason  in 
these  words:  ''That  with  force  and  arms  they  did  traitorously 
consent  and  agree,  that  Jeremiah  Joyce,  John  Augustus  Bonney, 
John  Home  Tooke,  Thomas  Wardle,  Matthew  Moore,  John 
Thelwall,  John  Baxter,  Bichard  Hodgson,  Jolm  Lovett,  William 
Sharp,  and  one  John  Pearson,  should  confer  and  meet,  and  co- 
operate together,  for  and  towards  the  calling  and  assembling  such 
convention  for  the  traitorous  purposes  aforesaid" — i,e.y  as  it  is 
agreed  on  all  hands,  for  subverting  the  Government,  and  deposing 
and  destroying  the  King.  Here  another  dilemma  inevitably 
encloses  the  Crown;  because  this  charge  of  conferring  together 
towards  the  calling  a  convention  which  was  to  be  held  for  these 
traitorous  purposes,  cannot  possibly  be  urged  against  these  eleven 
persons  appointed  to  confer  together  concerning  it,  unless  the 
major  proposition  can  first  be  established  that  such  a  traitorous 
convention  was  originally  in  the  contemplation  of  those  who 
appointed  them.  For  these  eUven  persons  are  not  charged  as 
having  originated  the  convention,  but  each  prisoner  in  his  turn  is 
charged  with  having  consented  and  agreed  that  these  persons 
should  confer  together  upon  the  means  to  give  effect  to  a  treason 
already  hatched  and  contemplated,  which  inevitably  throws  them 
back  upon  Mr.  Hardy,  who  has  been  acquitted ;  for  how,  in  the 
name  of  common  sense,  can  their  guilt  be  consistent  with  his 
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ianocenoe?  I  say,  this  is  a  dilemma,  beeanae  there  is  no  road  ont 
of  this  absurdity  but  bv  runuing  into  another ;  since,  to  oonfine  the 
guilt  to  the  prisoners  who  co-operated  together  in  exclusion  of  iboee 
who  appointed  Uiem  to  do  so,  it  must  be  assumed  that  they  were 
hond  jiie  appointed  to  confer  towards  calling  a  meeting  which 
had  for  its  real  and  honest  object  a  reform  in  Parliament;  but 
that  they  were  no  sooner  appointed  than,  without  the  consent  of 
those  who  had  deputed  them,  they  confederated  to  cliange  the 
purpose  of  the  deputation,  and  conspired  among  their  eleven  selves 
to  form  a  Parliameot  for  ruling  by  force  of  arms  over  this  mighty 
kingdom. 

Now,  I  appeal  to  yon,  gentlemen,  whether  there  ever  was  a 
proposition  so  utterly  out  of  the  whole  course  of  human  affairs,  as 
that  BIX  men  of  one  very  numerous  society,  and  five  out  of  another 
equally  numerous,  unanimously  appointed  to  confer  upon  any 
given  object,  uo  matter  what,  should  be  taken  without  a  shadow  of 
evidence,  to  have  in  an  instant  departed  from  the  trust  reposed  in 
them,  and  to  have  set  on  foot  a  secret  plan  which  tliey  durst  nut 
communicate  even  to  their  principals  and  co-conspirators,  and 
which,  with  or  without  communication,  was  wholly  visionary  and 
impracticable. 

Gentlemen,  I  know  that  my  learned  friends  are  incapable  of 
publicly  maintaining  so  preposterous  a  proposition ;  I  admit  that 
they  never  did  maintain  it,  and  I  only  state  it  to  give  to  them  the 
choice  of  the  alternative;  because  either  these  eleven  persons  are 
only  guilty  from  having  changed  the  purpose  of  a  deputation 
originally  not  traitorous,  a  thing  admitted  to  be  absurd  and 
irrational,  or  else  all  who  deputed  them  were  traitors  also.  The 
conclusion  is  inevitable;  because  it  is  impossible  to  say  that  the 
societies  who  deputed  them  did  not  know  their  own  motives  and 
their  own  objects,  and  the  supposition  is  further  absolutely 
excluded  by  tlie  evidence,  as  the  committees  so  appointed  were  to 
do  nothing  of  themselves,  but  were  to  report  to  the  society  at  laige 
the  result  of  their  deliberations;  and  reports  from  them  wei-e 
accordingly  actually  read  at  the  society  in  the  presence  of  many 
respectable  members  now  at  laige,  and  whose  names  have  not  been 
even  mentioned  as  suspected  in  the  course  of  these  proceedings. 

It  is,  therefore,  impossible  to  impute  guilt  to  the  prisoners 
selected  for  punishment,  without  extending  it  to  a  compass  to 
which  no  man  will  be  hardy  enough  to  say  it  shall  or  can  be 
extended.  ^  How  maiqr  persons  npon  such  a  scale  would  be 
principals  in  treason,  or  guilty  of  a  misprision  of  it?  EvetTf  mem 
who  attended  Vie  various  aodeties  throughout  ihs  kingdom^  or  who 
knew  ifif  belonging  to  them,  that  a  convention  was  on  foot  To  say 
nothing  of  the  extravagance  of  such  a  wide  imputation  of  disloyalty 
and  rebellion,  what  can  be  more  dangerous  impolicy  than  to  invite 
foreign  nations  to  believe,  whilst  attempts  are  making  from  abroad 
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to  destroy  our  constitution,  that  the  people  oi  England  are  already 
ripe  for  a  revolt  ? 

But  there  are  inoonsistencies,  if  possible  still  more  glaring,  to  be 
encountered  with  10  maintaining  the  charge  against  the  prisoners 
selected  for  trial,  than  even  in  this  wide  extension  of  it  to  others; 
for  if  any  of  the  few  persons  (i«in^  <mly  twelve  in  number)  be 
guilty  of  this  treason,  they  must  all  be  guilty ;  it  is  quite  in  vain 
to  think  of  distinguishing  or  separating  them ;  yet  some  of  them 
are  not  even  accused,  and  ot/ie^-a  are  judicially  sepamted  from 
accosation.  Mr.  Sharp,  the  engraver,  though  one  of  the  com- 
mittee, was  examined  for  the  Crown,  but  not  examined  as  an 
accomplice;  and  the  bill  was  thrown  out  by  the  grand  jury  against 
Mr.  Lovett^  another  of  them,  whom  I  am,  therefore,  entitled  to 
consider  as  an  innocent  man,  who  ou^bt  not  even  to  have  been 
accused,  and  who  will  tell  you  upon  his  oath  Tfor  I  shall  call  him 
as  a  witness),  that  there  was  not  a  syllable  passed  at  these 
meetings  which  the  King  upon  his  throne  might  not  have  heard ; 
that  neither  his  name  nor  office  were  mentioned  with  irreverence  ; 
and  Lovett,  speaking  for  himself  and  for  his  own  motives,  will 
further  solemnly  tell  you,  that  in  his  honest  conscience  he  believed, 
that  from  the  consequences  of  a  timely  reform  in  the  House  of 
Commons,  io  which  all  their  deliberatums  toere  singly  directed,  the 
King's  title  would  be  more  firm,  his  pei^son  more  secure,  his  crown 
more  illustrious^  and  its  inheritance  in  his  line  more  certain,  than 
by  seeking  their  support  from  the  continuation  of  abuses  which  had 
so  recently  overturned  a  throne^  that,  propped  as  it  was  by  armies 
and  the  bigotry  of  the  people,  seemed  destmed  to  endure  for  many 
generations,  but  which,  nevertheless,  undermined  by  its  own 
corruptions,  suddenly  crumbled  into  dust,  and  shook,  or,  more 
properly,  shakes  at  this  moment  the  whole  habitable  world  with  its 
fall. 

That  Mr.  Bichter,  another  of  the  committee,  and  now  in  New* 
gate,  meant  nothing  more  than  the  reform  in  the  House  of  Com- 
mons, I  will  prove  to  you  by  Mr.  Rous,  one  of  the  most  respectable 
men  in  our  profession,  and  whose  honour  and  veracity  are  above 
all  question.  He  will  teU  you,  that  he  saw  him  after  the  Friends 
of  the  People  had  refused  to  concur  in  sending  delegates  to  the 
proposed  convention,  when  Bichter  assured  him,  that  in  the  plan 
they  had  adopted  they  had  acted  for  the  best,  but  that  they  were 
desirous  to  act  cordially  with  the  Friends  of  the  People  in  whatever 
they  thought  the  most  conducive  to  promote  the  constitutional 
object  they  were  engaged  in.  I  believe,  indeed,  that  the  mass  of 
these  societies  thought  with  many  others--of  which  class  I  profess 
myself  to  be  one,  though  I  differ  with  them  in  the  means — that 
nothing  can  so  certainly  tend  to  support  the  thixme  as  a  reform  in 
the  Commons'  House  of  Parliament.  Whether  you  think  with 
them  or  with  me  on  this  subject  is  of  no  consequence,  it  is  enough 
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if  you  believe  that  they  thought  «o,  and  honestly  acted  upon  their 
opinions;  opinions  which  at  all  events  were  entertained  and  acted 
upon  by  many  ilhistrious  persons  now  present,  some  of  whom  I 
will  call  as  the  willing,  and  others  as  the  unwilling  witnesses  to  the 
fact. 

But  as  the  quality  of  their  acts  is  best  to  be  ascertained  by  the 
acts  themselves,  let  us  examine  what  the  committees  did,  and  what 
was  done  by  the  societies  who  supported  them. 

On  the  I  ith  of  April  they  made  their  report  in  these  words : — 

"Besolved,  That  it  appears  to  this  committee  very  desirable 
that  a  general  meeting  or  convention  of  the  friends  of  liberty  should 
be  called."  For  what?  To  depose  the  King?  to  subvert  the 
Government?  No.  But,  in  the  concluding  words  of  the  resolu- 
tion, ''  For  the  purpose  of  taking  into  consideration  the  proper 
means  of  obtaining  a  fall  and  fair  representation  of  the  people  in 
Parliament*'  This  resolution,  after  some  objection  to  the  word 
convention,  was  adopted.  Now,  I  desire  distinctly  to  know  why 
this  resolution  is  to  be  perverted  from,  its  ordinary  meaning  any 
more  than  many  similar  resolutions  in  other  times?  The  Lord 
Ciiief-Justice  in  the  former  trial  said,  in  so  many  words,  that  it 
must  be  conceded  to  these  societies,  and  to  the  prisoner  Hardy, 
ihat  they  set  out  originally  upon  the  Duke  of  Richmond s  plan.  If 
this  be  80,  it  is  for  the  Crown  to  establish  at  what  period  and  by 
whom  this  system  was  abandoned,  and  what  is  the  evidence  of  the 
abandonment  Does  the  Attorney-General  mean  to  say  that  it  is 
high  treason  for  a  number  of  persons  collected  together  to  make  a 
delegation  to  a  smaller  number  from  among  themselves  for  any 
purposes,  legal  or  illegal?  He  will  certainly  not  say  that  So 
that  in  whatever  view  the  matter  for  deliberation  is  examined, 
the  question  still  returns,  and  must  for  ever  return,  to  its  only 
legal  centre — viz.,  thb  object  thby  had  in  view  in  this  delegji- 
tion;  and  that  examination  cannot  rationally  take  place  but  either 
by  looking  at  the  acts  themselves,  and  judging  of  them  as  they 
present  themselves  to  view,  or  else  by  showing,  from  extrinsic 
evidence,  that  they  are  not  what  they  appear  upon  the  surface,  but 
are  directed  to  concealed  and  wicked  objects. 

With  regard  to  the  fivst,  it  has  been  conceded  from  the  begin- 
ning, even  by  the  Court  (as  I  have  just  observed  in  its  charge  to 
the  grand  jury),  that  their  avowed  object  was  a  constitutional 
reform  ;  and  as  to  the  last,  I  call  aloud  upon  those  who  ask-  you  to 
pronounce  that  a  forcible  subversion  of  the  Government  was  in- 
tended to  confess  that  the  very  idea  of  such  a  charge  was  disavowed 
and  reprobated  even  by  the  very  witnesses  they  brought  forward  to 
establish  it  Upon  the  first  trial  they  called  a  great  number,  who, 
without  a  single  exception,  one  after  another,  positively  swore  that 
hostility  to  the  Government,  or  an  attack  upon  it  by  force,  never 
entered  into  their  contemplation ;  and  Mr.  Gibbs,  as  I  am  informed, 
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in  my  abfience  to-day,  established  the  same  truth  by  cix)80-examiDa- 
tion  of  the  Sheffield  witnesses,  who,  with  one  assent,  as  I  see  from 
a  note  now  before  me,  all  declared  they  had  been  insulted  and 
abused,  which  was  the  origin  of  the  few  pikes  manufactured  for 
their  defence  ;  and  the  Attorney-General  appears  to  have  been  so 
well  satisfied  that  the  whole  evidence  concerning  arms  was  "  a  beg- 
garly account  of  empty  boxes/'  unfit  for  a  second  introduction  in  so 
momentous  a  cause,  that  he  gave  up  the  whole  of  it,  and  we  have 
heard  not  a  syllable  of  that  which  assumed  so  grave  an  aspect  when 
Hardy  lately  stood  in  judgment  before  you  ;  nor  has  even  Frank- 
low  himself,  and  the  Loyal  Lambeth  Association,  made  their  ap- 
pearance. In  my  opinion,  it  was  sound  discretion  to  abandon  that 
parole  evidence.  To  have  called  people  who  literally  knew  nothing 
of  the  societies,  would  have  been  to  expose  weakness  ;  to  have  agaiu 
called  honest  witnesses,  who  knew  anything,  would  have  been  to 
prove  too  much,  because  the  falsehood  of  the  imputation  would 
again  have  been  manifested;  and  to  have  attempted  it  a  second 
time  by  spies  and  informers>  would  only  have  been  uselessly  bring- 
ing up  their  ragamuffins  to  be  peppered :  a  conduct  which  sinks  a 
cause  in  the  opinion  even  of  Jeneries  himself ;  who,  when  Serjeant 
Jefferies,  upon  the  trial  of  Lord  Bussel,  said  to  the  jury — **  Remem^ 
her  J  toe  bring  no  ignominuma  persons  here  ;  we  have  not  raked  the 
gaols /or  evidence;  we  have  brought  he/ore  you  no  scandalous  spies 
AND  INFORMERS,  Imt  men  worthy  of  credit'' 

To  say  the  truth,  gentlemen,  their  parole  testimony  being  thus 
^btracted,  there  has  been  brought  forward  in  this  cause  no  evi- 
dence, either  creditable  or  scandalous :  for,  with  the  exception  of  a 
few  papers  not  worth  a  farthing,  I  will  undertake  to  collect  from 
the  coffee-bouses  of  London  a  complete  fac-simile  of  the  i*eport  of 
both  Houses  of  Parliament,  which  has  consumed  so  many  days  in 
reading,  and  for  no  part  of  which,  as  I  have  noticed  formerly,  any 
author,  printer,  or  publisher,  has  been  ever  called  to  account. 

We  have  now  reached  the  finale  of  the  business — ^the  great  cata- 
strophe— and  it  is  awful  to  examine  upon  what  small  pivots  the  fate 
of  nations  depends,  and  to  contemplate  the  miraculous  escape  of 
our  country.  The  two  committees  agreed  to  meet  on  Mondays  and 
Thursdays  in  Beaufort  Buildings,  and  no  time  was  to  be  lost ;  for 
Hessians  and  Hanoverians  were  upon  them. 

When  the  14th  of  April  came,  which  should  have  been  their 
first  meeting,  there  was  no  meeting  at  all,  but  a  great  multitude 
of  people,  of  different  descriptions,  assembled  at  Chalk  Faim.  My 
learned  friends,  I  see,  are  taking  notes  on  this  subject ;  but  let 
them  recollect  that  Lovett,  whose  case  has  been  before  the  accus- 
ing jury,  and  who  stands  wholly  discharged  from  guilt  or  suspicion, 
was  chairman  of  this  meeting,  and,  at  the  same  time,  a  member  of 
the  committees  of  conference  and  co-operation  ;  yet  now,  when  the 
leader  himself  is  exculpated>-  and  not  exposed  even  to  the  hazard 
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and  inconyenieDce  of  a  trial,  he  is  to  be  hung  to^y  round  the  neck 
of  the  gentleman  at  your  bar,  who  never  wa8  at  Chalk  Farm  in  his 
life;  who  never  heard  of  the  meeting,  nor  of  the  exiatenoe  of  the 
place  it  was  held  at,  till  he  read  it  in  the  newspapers,  as  we  all  did, 
and  who  never  saw  Mr.  Lovett  till  he  met  him  in  the  Tower,  when 
he  was  pointed  out  to  him  as  one  of  the  persons  with  whom  he  had 
long  been  engaged  in  a  conspiracy.  Thank  God,  these  experiments 
are  not  only  harmless,  but  useful  :<— -they  serve  as  a  clue  when  the 
contrivance  is  more  plausible. 

The  next  Thursday  after  the  meeting  at  Chalk  Farm  was  the 
1 7th  of  April.  Now  attend  to  the  proceedings  of  these  conspirators, 
pressed  to  a  moment  in  point  of  time,  and  whose  schemes  were  ripe 
for  execution.  Not  one  of  them  came.  The  24th  of  April  was  the 
third  Thursday,  when  the  committee  from  the  Corresponding  So* 
ciety  attended,  but  not  being  met  by  the  other,  there  was,  of  course, 
no  conference.  On  the  28th  of  April,  full  three  weeks  after  their 
original  appointment,  tliey  at  last  assembled ;  and,  after  having 
conferred  concerning  the  news  of  the  day,  and  co-operated  in  taking 
snuff  out  of  one  another's  boxes,  they  retired  to  their  homes  without 
uttering  a  syllable  concerning  the  King  or  his  Parliament  Theee 
important  transactions  were  repeated  on  the  5th  of  May ;  and  on 
Monday,  May  the  12th,  although  no  o/Aer  meeting  had  then  been 
held,  and  though  these  proceedings,  as  I  have  stated  them  to  you, 
had  been  fully  investigated  before  the  Privy  Council ;  though  the 
societies  were  constituted  for  purposes  perfectly  notorious,  and  long 
unopposed ;  though  all  their  meetings  had  been  publicly  advertised, 
and  their  correspondence  as  open  as  the  day,  Mr.  Hardy  was 
suddenly  arrested— dragged  out  of  his  bed  in  the  night^-tom  from 
the  arms  of  an  affectionate  wife,  who  fell  a  sacrifice  to  terror  and 
affright,  although  he  can  vmo  tell  you,  upon  an  oath  accredited  by 
his  full  and  honourable  acquittal,  that  he  had  not  a  ooaception  in 
his  mind,  even  after  he  was  in  the  custody  of  the  law,  that  high 
treason,  or  any  other  crime  which  verged  towards  disloyallgr  or 
rebellion  was  to  be  imputed  to  him. 

Gentlemen,  the  alarm  which  seised  upon  Government  at  this 
period  seems  to  have  invested  the  most  frivolous  circumstanees 
with  mystery  and  design  against  the  State,  of  which  we  have  had  a 
notable  instance,  in  a  letter  written  by  Mr.  Joyce  to  Mr.  Tooke,  on 
tlie  day  Hardy  was  arrested,  which,  being  intercepted,  was  packed 
up  into  the  green  box  there,  and  reserved  as  evidence  of  a  plot.  The 
letter  runs  thus :  "  Hardy  and  Adams  were  taken  up  this  morning 
by  a  King's  messenger,  and  all  their  books  and  papers  seized ; "  and 
then,  following  a  long  dash,  '*  Cam  you  bb  bsabt  bt  Thttbsdat  ?  " 
This  letter^  gentlemen,  is  another  lesson  of  caution  against  Tagoe 
suspicions ;  the  Bed  Book  was  not  a  list  of  persons  to  be  saved,  in 
o{^)OBition  to  the  Black  Book,  of  those  to  be  sacrificed ;  but  Mr. 
Tooke  having  undertaken  to  collect^  from  the  *'  Court  Calendar/'  a 
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list  of  the  titles,  offices,  and  pensions  bestowed  by  Mr.  Pitt  tjfon 
Mb.  Pitt,  his  keljltions,  fbiends,  and  bependakts,  and  being  too 
correct  to  come  out  with  a  work,  of  that  magnitude  and  extent, 
upon  a  short  notice,  had  fixed  no  time  for  it,  which  indnced  Mr. 
Joyce,  who  was  impatient  for  its  publication,  to  ask  if  he  could  be 
ready  with  it  by  Thursday.  Another  curious  circumstance,  of 
similar  importance,  occurred  about  the  same  time,  which  I  marvel 
has  not  appeared  in  evidence  before  you.  I  will  tell  you  the  story, 
which  is  so  stamped  with  the  wit  which  distinguishes  my  client,  that 
it  will  speak  for  itself  without  proof.  A  spy  came  one  night  into  the 
society  to  see  what  he  could  collect,  when  there  happened  to  be 
present  a  Mr.  Guy,  a  man  of  large  fortune,  and  a  great  traveller  (the 
gentleman  I  speak  of  is  a  member  of  the  Friends  of  the  People,  intro- 
duced by  my  friend  Mr.  Tierney,  now  in  my  eye^.  This  Mr.  Gay, 
in  the  course  of  his  travels,  had  found  a  stone  inscnbed  by  Mr.  Stuart, 
another  great  traveller,  as  the  end  of  the  world ;  but  resolving  to 
push  on  farther,  and  to  show  his  contempt  of  the  bounded  views  of 
former  discoveries,  wrote  upon  it,  "This  is  the  beginning  of  the 
world," — ^treating  it  as  the  ground  from  which  he  meant  to  start 
upon  his  tour.  The  plan  being  introduced  for  consideration  while 
Mr.  G^y  was  present,  Mr.  Tooke  said, ''  Look  ye,  gentlemen,  there 
is  a  person  in  the  room  disposed  to  go  to  oreatbb  lengths  than 
any  of  ns  would  ehoose  to  follow  him."  This  allusion  to  the  in- 
trepid traveller  was  picked  up  by  the  spy  as  evidence  of  the  plot; 
and  if  I  had  the  rummaging  of  the  green  boxes,  I  would  under- 
take to  find  the  information  among  the  papers. 

Gentlemen,  in  tracing,  as  I  have  done,  the  proceedings  of  the 
societies  towards  holding  this  convention,  I  have  continued  to 
follow  the  instructions  of  my  client,  in  totally  losing  right  of  his 
defence,  in  order  to  keep  danger  at  a  distance  from  others;  for  I 
have  now  only  to  remind  you,  since  the  fact  has  appeared  already, 
that  the  prisoner  took  no  share  whatsoever  in  any  of  these  pro- 
ceedings. He  considered  them,  indeed,  to  be  legal,  but,  in  his 
enlightened  judgment,  not  convenient,  nor  likely  to  be  attended 
with  advantage  to  the  object;  and,  therefore,  when  the  resolution 
of  appointing  a  committee  was  adopted,  and  his  name  was  proposed 
as  a  member,  he  objected  to  it,  declared  he  would  not  attena,  nor 
have  anything  whatever  to  do  with  it.  You  may  ask  {)erhaps  why, 
after  that  refusal,  he  suffered  his  name  to  stand  upon  the  com- 
mittee? and  why  he  did  not  withdraw  himself  wholly  from  the 
society  ?  In  answer  to  that,  he  has  told  you  much  better  than  I 
can,  as  he  can  indeed  tell  you  anything  much  better,  that  as  he 
considered  the  pro|X)sition  not  to  be  criminal  or  illegal,  he  did  not 
feel  himself  at  liberty  to  abandon  a  laudable  pursuit  by  breaking 
up  or  dividing  the  society  for  mere  difference  of  opinion  with 
respect  to  the  mode  of  obtaining  it  This  conduct  was  manly  and 
honourable,  and  it  by  no  means  stands  upon  Mr.  Tooke's  assertion : 
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the  fact,  and  a  most  important  one  it  is,  rests  upon  evidence,  and 
not  u{X)n  our  evidence  (for  our  season  of  giving  it  is  not  yet  arrived), 
but  upon  the  evidence  rdied  on  hy  (he  Qrovon  for  iJie  establishmenl 
of  guilt;  and  which,  therefore,  must  be  wholly  adopted  or  wholly 
rejected. 

It  will  appear  further,  and  more  distinctly,  that  Mr.  Tooke 
persisted  in  liis  resolution ;  that  he  was  a  total  stranger  to  their 
proceedings;  that  the  committee  of  correspondence,  of  which  he 
objected  to  be  a  member,  never  met ;  and  that  the  only  reason  why 
his  name  stands  as  a  member  of  the  committee  of  correspondence, 
which  he  not  only  did  not  assent  to,  but  the  formation  of  which  he 
never  knew,  was,  that  it  was  resolved  in  his  absence,  that  the 
committee  which  had  before  been  appointed  to  con/er,  should  also 
be  a  committee  to  co-operate;  and  of  so  little  account  was  this 
same  committee,  that  Mr.  Adams,  when  examined  for  the  Crown 
(though  secretary  of  the  society),  declared  upon  his  oath  that  he 
never  had  heard  of  it  until  he  read  it  out  of  the  book  as  a  witness 
in  the  court. 

It  is  evident,  therefore,  that  the  great  substantive  leading  overt 
act  in  the  indictment — viz.,  the  conspiracy  to  hold  a  convention  to 
subvert  the  Government,  to  which  all  the  other  charges  are  un- 
doubtedly subservient — is  not  only  not  brought  home  to  the 
honourable  gentleman  at  the  bar,  but  appears  to  be  without  foun- 
dation altogether;  and  it  is  equally  evident,  by  the  conduct  of  the 
Grown,  that  they  think  so ;  for  if  they  had  proved  their  charge  by 
the  evidence  of  the  facts  which  belonged  to  it,  their  task  was 
finished ;  and  all  matter,  collateral  or  foreign,  would  not  only  have 
been  irrelevant,  but  injurious  to  the  prosecution.  But,  conscious 
that  the  traitorous  intention  could  neither  be  legally  nor  rationally 
collected  from  any  one  fact  appertaining  to  the  subject  in  agitation, 
they  have  heaped  matter  upon  matter  on  his  head  from  varions 
quarters,  totally  disconnected  with  the  charge,  and  with  one  an- 
other, in  order  that  these  transactions,  though  singly  neither  treason 
nor  any  other  crime,  might,  when  tacked  together,  amount  to  what- 
ever might  be  found  necessary  to  destroy  him.  In  this  manner 
that  unfortunate  statesman.  Lord  Strafford,  was  sacrificed ;  but  the 
shameful  violation  of  the  law  of  England,  which  alone  could  have 
supported  his  condemnation,  has  ever  been  spoken  of  with  detes- 
tation by  every  lawyer,  of  whatever  party,  who  has  lived  since  his 
trial ;  and  what  is  the  next  evid'ence  of  its  turpitude  and  illegality, 
has  been  considered  as  a  blot  in  the  page  of  English  history  by 
historians  of  all  parties  and  opinions,  Mr.  David  Hume,  a  man  not 
to  be  named  as  a  compiler  of  mere  facte,  but  as  a  profound  politician 
and  philosopher,  speaks  of  it  in  the  manner  which  I  will  read  to 
you,  notwithstanding  his  leaning  to  high  and  arbitrary  principles 
of  government.  In  his  sixth  volume,  page  431,  speaking  of  Lord 
Strafford's  attainder,  he  says, "  As  this  species  of  treason,  diacov&red 
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by  the  Commons"  (the  Commons  have  also  the  merit  o(  discovering 
this),  *'  is  entirely  new  and  unknown  to  the  laws ;  so  is  the  species 
of  proof  by  which  they  pretend  to  fix  that  guilt  upon  the  prisoner. 
They  have  invented  akindofaoctimt^^tz;eor  constructive  evidence, 
by  which  many  actions,  either  totally  innocent  in  themselves,  or 
criminal  in  a  much  inferior  degree,  shall  wh&n,  united  amount  to 
treason,  and  subject  the  peraon  to  the  highest  penalties  inflicted  by 
the  law.  A  hasty  and  unguarded  word,  a  rash  and  passionate 
action,  assisted  by  the  malevolent  fancy  of  the  accuser,  and  tortured 
by  doubtful  constructions,  is  transmuted  into  the  deepest  guilt ; 
and  the  lives  and  fortunes  of  the  whole  nation,  no  longer  'protected 
byjusttcCj  are  subjected  to  arbitrary  will  and  pleasure" 

Gentlemen,  it  may  be  said  that  the  shameful  case  I  have  cited 
is  not  like  the  present.  Certainly  it  is  not,  for  the  unguarded 
words  which  the  historian  reprobates  the  enhancing  into  treason 
were  the  unguarded  words  of  Lord  Strafford  himself;  the  rash 
writings  were  his  writings ;  and  the  passionate  actions  were  his 
own.  But  what  is  accumulated  and  lifted  up  into  treason  against 
the  prisoner  to-day  ^re  the  unguarded  words,  the  rash  writings,  and 
the  passionate  actions  of  oikefrs  ;  of  some  with  whom  he  differed, 
of  many  whom  he  never  saw,  and  mostly  of  those  to  whose  veiy 
existence  he  was  a  stranger. 

Gentlemea,  I  have  no  fears  for  my  client ;  but  in  what  language 
shall  I  speak  of  this  dreadful  principle  for  the  benefit  of  my  country? 
I  will  speak  of  it  in  the  language  of  the  innocent  victim  to  them — 
in  the  eloquent  words  of  Lord  Strafford  himself  upon  his  trial : — 

*'  Where  has  this  species  of  guilt  lain  so  long  concealed  P  "  said 
Strafford,  in  conclusion  ;  '*  where  has  this  fire  been  so  long  buried, 
during  so  many  centuries,  that  no  smoke  should  appear  till  it  burst 
out  at  once  to  consume  me  and  my  children  ?  Better  it  were  to 
live  under  no  law  at  all,  arid,  by  the  maxims  of  cautious  prudence, 
to  conform  ourselves,  the  best  we  can,  to  the  arbitrary  will  of  a 
master,  than  fancy  we  have  a  law,  on  which  we  can  rely,  and  find 
at  last  that  this  law  shall  inflict  a  punishment  precedent  to  the 
promulgation,  and  try  us  by  maxims  unheard-of  till  the  very 
moment  of  the  prosecution.  If  I  sail  on  the  Thames  and  split  my 
vessel  on  an  anchor,  in  case  there  be  no  buoy  to  give  warning,  the 
party  shall  pay  me  damages ;  but  if  the  anchor  be  marked  out, 
then  is  the  striking  on  it  at  my  own  peril.  Where  is  the  mark  set 
upon  this  crime  ?  where  the  token  by  which  I  should  discover  it  ? 
It  has  lain  concealed  under  water ;  and  no  human  prudence,  no 
human  innocence,  could  save  me  from  the  destruction  with  which  I 
am  at  present  threatened. 

''  It  is  now  full  two  hundred  and  forty  years  since  treasons  were 
defined ;  and  so  long  has  it  been  since  any  man  was  touched  to 
this  extent,  upon  this  crime,  before  myself.  We  have  lived,  my 
Lords,  happily  to  ourselves  at  home;   we  have  lived  gloriously 
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ftbroad  to  tlie  world :  let  ns  be  content  with  what  our  fatliers  have 
led  U8 ;  let  not  oUr  ambition  carry  us  to  be  more  learned  than  Ifaej 
were  in  tliese  killing  and  destructive  arts.  Great  wisdom  it  will  be 
in  your  Lordships,  and  just  providence  for  yourselves,  for  your  pos- 
terities, for  the  whole  kingdom,  to  cast  from  you  into  ihd  fire  these 
bloody  and  mysterious  volumes  of  arbitrary  and  constructive  trea- 
sons, as  the  primitive  Christians  did  their  l)ooks  of  burious  arts, 
and  betake  yourselves  to  the  plain  letter  of  the  statute,  which  tells 
you  where  the  crime  is,  and  points  out  to  you  the  path  by  which 
yon  may  avoid  it 

"  Let  us  not,  to  our  own  destruction,  awake  those  sleeping  lions 
by  rattling  up  a  company  of  old  records,  which  have  lain  for  so 
many  ages  by  the  wall,  forgotten  and  neglected.  To  all  my  afBic- 
lions,  add  not  this,  my  Lords,  the  most  severe  of  any,  that  I,  for 
my  other  sins,  not  for  my  treasons,  be  the  means  of  introducing  a 
precedent  so  pernicious  to  the  laws  and  liberties  of  my  native 
country. 

"  However,  these  gentlemen  at  the  bar  say  they  speak  for  the 
commonwealth ;  and  they  believe  so :  yet,  under  favour,  it  is  I  who» 
in  tliis  particular,  speak  for  tite  commonwealth.  Precedents,  like 
those  which  are  endeavoured  to  be  established  against  me,  must 
draw  along  such  inconveniences  and  miseries,  that,  in  a  few  yeara, 
the  kingdom  will  be  in  the  condition  expressed  in  a  statute  of 
Henry  IV.,  and  no  man  shall  know  by  what  rule  to  govern  bis 
words  and  actions." 

Frond  as  I  am  of  being  a  subject  of  this  country,  my  duty  com- 
pels me  to  remind  you,  that  all  this  splendour  of  truth  and  eloquence 
was  unavailing  before  an  abandoned  tribunal,  which  had  superseded 
nil  the  rules  of  law  and  the  sober  restraints  of  justice,  and  which 
could  listen  unmoved  to  even  these  concluding  words :  ''My  Lords, 
I  have  troubled  your  Lordships  a  great  deal  longer  than  I  shonld 
have  done.  Were  it  not  for  the  interest  of  these  pledges  which  a 
saint  in  heaven  left  me,  I  should  be  loath  "< — '*  Here,"  says  the 
historian, ''  he  pointed  to  his  children,  and  his  weeping  stopped  him" 
— And  if  I  were  to  attempt  to  proceed  further  in  this  melancholy 
page,  my  tears  would  stop  me  also. 

But  let  us  look  to  what  followed  from  these  proceedings :  they 
were  condemned  and  reversed,  and  stand  recorded  as  a  beacon  to 
future  generations.  The  act  recites, "  That  the  turbulent  party, 
seeing  no  hopes  to  effect  their  unjust  designs  by  ordinary  way  or 
method  of  proceedings,  did  at  last  resolve  to  attempt  the  destruction 
and  attainder  of  the  said  Earl  by  an  Act  of  Parliament  to  be  there- 
fore purposely  made  to  condemn  him  upon  aocumtiiative  treason — 
none  of  the  pretended  crimes  being  treason  apart,  and  so  could  not 
be  IN  THE  WHOLE,  if  they  had  been  proved,  as  they  were  not. 
Thei*efore  it  is  enacted,  that  all  records  and  proceedings  relating  to 
the  said  attainder  be  wholly  cancelled,  and  taken  off  the  file,  to  the 
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intent  that  the  same  may  not  be  viflible  in  afteivagefl,  or  bronght 
into  example,  to  the  prejudice  of  any  person  whaieoever." 

A  similar  fate  attended  the  attainders  of  Lord  Biissel  and  Sidney, 
and  will,  sooner  or  later,  attend  every  flagrantly  unjust  judgment, 
whilst  England  preserves  her  free  oonlatitution  ;  and,  therefore,  not- 
withstanding the  ridiculous  figure  too  frequently  made  by  modern 
prophets,  whose  prophetic  writings  remain  unfulfilled  after  the 
period  of  their  fulfilment,  I  will  hazard  this  public  prediction — 
That  long,  long  before  one-half  of  the  audience  which  fills  these 
benches  shall,  by  the  course  of  nature,  be  called  from  the  world, 
these  very  judgments  in  Scotland,  which  more  than  anything  else, 
have  produced  the  present  trial,  will  be  stigmatised,  repealed,  and 
with  indignation  reversed ;  not  by  violence  or  in  irregular  conven- 
tion, but  in  the  ordinary  legal  forms  of  a  British  Parliament 

The  Attorney-General  will  perhaps  say,  that  the  collateral  facts 
are  not  established  in  order  to  be  accumulated  into  guilty  as  in  the 
case  of  Lord  Strafford ;  that  he  disavows  (which  I  admit,  to  his 
honour,  he  most  distinctly  did)  all  accumulations  and  oonstmctive 
treasons,  but  that  he  establishes  them  to  manifest  the  inteojtion, 
which  led  to  the  transaction  charged  upon  the  record.  Be  it  so, 
provided  they  do  lead  distinctly  to  that  manifestation.  BiUt  let  u^ 
shortly  examine  them ;  and  then,  if  the  rules  of  the  Court  ii^ould 
permit  me,  I  would  not  only  ask  of  you  twelve  men,  but  of  every 
man,,  ay,  and  of  every  woman  within  the  reach  of  my  voice,  whether 
they  would  kill  a  fly  upon  them ;  yet  you  are  asked  to  devote  to 
destruction  upon  them  the  honourable  gentleman  who  now  stands 
before  you. 

The  collateral  facts,  as  my  memory  serves  me  to  recoU^t  them, 
and  from  whence  the  traitorous  intention  is  to  be  inferred,  are, 
that  Mr.  Tooke  contributed  to  the  circulation  of  the  works  of 
Thomas  Paine,  containing  gross  matter  against  the  monarchy  of 
the  country ;  that  he  consented  to  send  a  congratulatory  e,ddress  to 
the  Convention  of  France ;  that  he  was  privy  to  the  approbation 
of  Mr.  Joel  Barlow,  who  had  delivered  this  congratulation  at  Paris ; 
and  lastly,  that  he  had  himself  written  a  letter  to  the  president  of 
the  convention,  offering  to  subscribe  4000  livres  towards  carrying 
on  the  war  then  existing  between  the  states  of  Europe  and  Prance, 
even  though  part  of  it,  in  the  event,  should  happen  to  be  applied 
when  this  country  should  be  involved  in  the  same  contest. 

Gentlemen,  though  I  feel  myself  very  much  exhausted,  I  have 
strength  enough  left  just  to  touch  qpon  these  matters  in  their 
order. 

With  regard  to  the  firat,  I  am  surprised  that  the  history  of  Mr. 
Paine's  writings,  and  the  approbation  they  met  with,  as  connected 
with  the  new  constitution  of  France,  are  so  very  little  understood ; 
and  it  is  necessary  to  understand  it,  to  account  for  the  assent  and 
encouragement  which  many  persons,  attached  to  the  free  oonstita* 

2  I 
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tion  of  Great  Britain,  were  fatoed  to  bestow  upoii  many  parts  of  a 
work,  though  written  undoubtedly  by  an  author  who  was  an  enemy 
to  its  principles. 

Gentlemen,  it  happened  that  when  France  threw  off  the  galling 
yoke  of  arbitmry  monarchy, -which  had  been  attended  with  sucli 
infinite  evils  to  herself,  and  which  had  produced  so  many  calamities 
to  Great  Britain,  a  very  general  exultation  pervaded  this  country ; 
and  surely  it  was  a  natural  theme  of  exultation  to  the  inhabitants 
of  a  country  which  had  given  light  and  freedom  for  ages  to  the 
world,  to  see  so  large  a  portion  of  the  human  race  suddenly 
emancipated  from  a  liondage  not  only  ignominious  to  France,  but 
dangerous  to  this  island.  They  recoUeeted  the  desolating  wars 
which  her  ambition  had  lighted  up,  and  the  expensive  burdens 
which  our  resistance  to  them  had  entailed  upon  us ;  they  felt  also, 
in  the  terrible  disasters  of  France,  a  just  pride  in  the  wisdom  of 
our  forefathers,  and  a  wholesome  lesson  to  the  present  a^e  and 
posterity  not  to  degenerate  from  their  example.  They  saw  France 
falling  a  victim  to  the  continuation  and  multiplication  of  those 
abuses  in  government  which  our  wise  progenitors  had  perpetually 
mitigated  by  temperate  «nd  salutary  reformations,  and  they  saw, 
therefore,  nothing  to  fear  from  the  contagion  of  her  disorders  ;  her 
arbitrary  Sbate,  her  superstitious  Church,  had  undergone  no  altera- 
tions, and  for  want  of  those  repairs  which  the  edifices  of  civil  life 
equally  require  with  material  structures,  they  crumbled  suddenly 
into  dust ;  whereas,  by  the  fortunate  coincidence  of  accident,  &s 
much  as  by  the  exertions  of  wisdom  and  virtue,  our  condition  had 
been  slowly  and  progressively  ameliorated,  our  civil  power  had 
been  tempered  and  moderated,  and  our  religion  purified  and  re- 
formed; the  condition  of  civil  life  had  changed  and  bettered  under 
their  influence,  and  the  country  had  started  up  even  amid  revolu- 
tion with  superior  security  and  illustration. 

Gentlemen,  these  reflections  were  not  merely  the  silent,  but  the 
avowed  expressions  of  some  of  the  first  persons  in  England,  on  the 
first  burst  of  the  French  Revolution,  and,  I  verily  believe,  the  same 
sensations  diffused  themselves  widely  throughout  the  kingdom  ;  but, 
very  unfortunately  for  France,  for  England,  for  Euroj)e,  and  for 
humanity,  this  sensation,  the  natural  result  of  freedom  and  inde- 
pendence, was  not  universally  felt.  Very  unfortunately  the  powers 
of  Europe  would  not  yield  to  an  independent  nation  the  common 
right  of  judging  for  itself  in  its  own  concerns,  nor  in  prudence 
leave  to  it  the  good  and  evil  of  its  own  government.  All  Europe 
combined  against  France,  and  levied  war  against  her  infant  consti- 
tution. The  despots  of  the  earth,  with  whom  the  King  of  Great 
Britain  had  no  common  interest,  trembling  for  their  own  rotten 
institutions,  and  looking  to  the  wrongs  and  sufferings  of  their  sub- 
jects, drew  the  sword  (as  was  natural  for  despotism  to  draw  it)  to 
dispute  the  right  of  a  people  to  change  their  ancient  institutions 
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This  verj  combination  natnraUv  assimilated  with  the  patriotism  ot 
France  the  public  spirit  of  Eoglaud,  since  our  own  rerolution  was 
supported  upon  no  other  foundation  than  the  principle  which  was 
not  onlf  denied,  but  was  by  violence  to  be  exterminated;  and 
many  persons,  therefore,  notoriously  attached  to  the  British  Gbvern* 
ment,  expressed  their  reprobation  of  this  conspiracy  against  the 
freedom  of  the  world.  This  honest  and  harmless  enthusiasm, 
however,  met  with  a  very  sudden,  and,  in  its  consequences,  an  un- 
fortunate check.  A  gentleman,  of  the  first  talents  for  writing  in 
the  world,  composed  a  book,  I  am  bound  to  believe  with  an 
honourable  mind,  but  a  book  which  produced  a  more  universal 
and  more  mischievous  effect  than  any  which  perliaps  our  own  or 
any  other  times  have  produced.  When  Mr.  Burke's  book  upon  the 
French  Bevolutioa  was  first  published,  at  which  period  our  Qovern- 
roent  had  taken  no  active  part  against  it,  no  man  assimilated  the 
changes  of  France  to  the  condition  of  our  country  ;  no  man  talked 
of,  or  figured  in  his  imagination,  a  revolution  in  England,  which 
bad  already  had  her  revolution,  and  had  obtained  the  freedom 
which  France  was  then  struggling  to  obtain.  Did  it  follow,  be* 
cause  men  rejoiced  that  France  had  asserted  her  liberty,  that  they 
thought  liberty  could  exist  in  no  other  form  than  that  which 
France  had  chosen  ?  Did  it  follow,  because  men  living  under  the 
Government  of  this  free  country,  condemned  and  reprobated  the 
dangerous  precedent  of  suffering  the  liberty  of  any  nation  to  be 
overborne  by  foreign  force;  did  it  follow  from  thence  that  they 
were  resolved  to  change  for  the  accidental  and  untried  condition  of 
France,  the  ancient  and  tried  constitution  of  our  own  country?  I 
feel  within  myself  that  I  can  rejoice,  as  I  dp  rejoice,  in  the  liberty 
of  France,  without  meaning  to  surrender  my  own,  which,  though 
protected  by  other  forms,  and  growing  out  of  far  more  fortunate 
conjunctures,  stands  upon  the  same  basis,  of  the  right  of  a  people 
to  change  their  government  and  be  free.  Can  any  man  in  England 
deny  this  ?  Yes,  gentlemen,  Mr.  Burke  has  denied  it ;  and  that 
denial  was  the  origin  of  Mr.  Faine's  book.  Mr.  Burke  denied,  posi- 
TiVKLT  AND  IN  T£RB18,  that  France  had  any  right  to  change  her 
own  government,  and  even  took  up  the  cudgels  for  all  the  despots 
of  Europe,  who  at  the  very  time  were  levying  a  barbarous,  scandal- 
ous, and  oppressive  war,  to  maintain  the  same  proposition  by  the. 
sword. 

This  work  brought  forward  again,  after  a  long  silence,  Mr. 
Thokas  Paine,  who  was-  indeed  a  republican  beyond  all  question, 
but  who  had  become  so  in  consequence  of  the  same  corrupt  and 
scandalous  attempt  to  beat  down  by  force  the  liberties  of  a  nation ; 
he  became  a  republican  in  consequence  of  the  similar  and  lament- 
able contest  between  Great  Britain  and  America,  and  it  is  rather  a 
curious  circumstance  that  this  vert  Mb.  Burke,  who  considers 
Mr.  Paine  as  a  man  not  to  be  reasoned  with,  but  only  to  be  an* 
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swered  by  criminal  justice,  and  who  condemns  as  a  traitor  eirerj 
man  who  attempts  to  name  him, — himself  expressed  bis  approba- 
tion of  the  very  same  doctrines  published  by  Mr.  Paine,  wnen  Mr. 
Burke  himself  was  pleading  the  cause  of  a  nation  determined  to  be 
free ;  not  the  cause  of  a  foreign  nation  which  had  always  been 
ind^ndent^  but  the  cause  of  colonial  America,  in  open  war  and 
rebellion  against  the  Grown  and  Parliament  of  Great  Britain.  Mr. 
Paine,  during  the  same  crisis,  wrote  his  book  called  "  Common 
Sense,"  addressed  to  the  Americans  in  arms  against  England,  exciting 
them  to  throw  off  the  yoke  of  the  mother-country,  and  to  declare 
their  independence.  Gentlemen,  from  having  defended  Mr.  Paine 
upon  his  trial  for  writing  his  later  work,  which  Mr.  Tooke  is 
accused  of  having  approved ;  I  am  of  course  intimately  acquainted 
with  its  contents,  and  with  those  of  his  former  writings;  and  I 
take  upon  me  to  say,  that  every  offensive  topic  against  monarchy, 
and  all  the  principles  of  the  rights  of  man,  now  regarded  with  such 
horror,  are  substantially,  and  m  many  instances  almost  verbaJtim, 
to  be  found  in  the  former  publication.  When  Mr.  Paine  wrote  his 
'*  Common  Sense,"  Acts  of  Parliament  had  declared  America  to  be 
in  a  state  of  rebellion,  and  England  was  exerting  every  nerve  to 
subdue  her ;  yet  at  that  moment  Mr.  Burke,  not  in  his  place  in 
Parliament,  where  his  words  are  not  to  be  questioned,  but  in  a 
pamphlet  publicly  circulated,  speaks  of  this  book,  ^Common 
Sense,"  by  name,  notices  the  powerful  effect  it  had  upon  the  mind 
of  Au^rica  in  bringing  them  up  to  emancipation,  and  acknow- 
ledges that,  if  the  facts  assumed  by  the  author  were  true,  his 
reasonings  were  unanswerable.  In  the  same  pamphlet,  several 
parts  of  which  I  stated  to  the  former  jury,  he  declared  that  he 
felt  every  victory  obtained  by  the  King's  arms  against  America  as 
a  blow  upon  his  heart ;  be  disclaimed  all  triumph  in  the  slaughter 
and  captivity  of  names  which  had  been  familiar  to  him  from  his 
infancy,  and,  with  all  the  splendour  of  his  eloquence,  expressed  his 
horror  that  they  had  fallen  under  the  hands  of  strangers,  whose 
barbarous  appellations  he  scarcely  knew  how  to  pronounce.  Gentle- 
men, I  am  not  censuring  Mr.  Burke  for  these  things ;  so  far  from 
it,  that  they  sanctify  his  character  with  me,  and  ever  pi-event  me 
from  approaching  him  but  with  respect  But  let  us,  at  least,  have 
equal  justice.  While  these  writiugs  continue  the  object  of  ad- 
miration, and  their  author  is  held  forth  as  the  champion  of  our 
constitution,  let  not  Mr.  Tooke  stand  a  prisoner  at  the  bar  of  the 
Old  Bailey  for  having,  in  time  of  profound  peace  with  France,  and 
when  every  speech  from  the  British  throne  breathed  nothing  but 
its  continuance,  expressed  only  the  same  detestation  of  the  exer- 
tions of  foreign  despotism  against  freedom,  which  the  other  did  not 
scruple,  in  a  similar  cause,  and  in  the  time  of  open  war,  to  extend 
to  the  exertions  of  his  country. 
To  expose  further  the  extreme  absurdity  of  this  accusation^  if  it 
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be  possible  fnrther  to  expose  it,  let  me  suppose  that  we  were  again 
at  peace  wiUi  France,  while  the  other  nations  who  are  now  our 
allies  should  continue  to  prosecute  the  war : — would  it  iJien,  be  cri- 
minal to  congratulate  France  upon  her  successes  against  them? 
When  that  time  arrives,  might  I  not  honestly  wish  the  triumph  of 
the  French  arms?  and  might  I  not  lawfully  express  that  wish? 
I  koow,  certainly,  that  I  might,  and  I  know,  also,  that  I  would. 
I  observe  that  this  sentiment  seems  a  bold  one ;  but  who  is  pra- 
l)ared  to  tell  me  that  I  shall  not  ?  ,  I  will  assert  the  freedom  of 
an  Englishman;  I  will  maintain  the  dignity  of  man;  I  will 
vindicate  and  glory  in  the  principles  which  raised  this  country  to 
her  pre-eminence  among  the  nations  of  the  earth ;  and  as  she  shone 
tlie  bright  star  of  the  morning,  to  slied  the  light  of  liberty  upon 
nations  which  now  enjoy  it,  so  may  she  continue  in  her  radiant 
sphere^  to  revive  the  ancient  privileges  of  the  world,  which  have 
been  lost,  and  still  to  brii^  ttiem  forward  to  tongues  and  people 
who  have  never  yet  knows  them  in  the  mysterious  progression  of 
things ! 

It  was  the  denial  of  these  H^its  of  men,  which  Englishmen  had 
been  the  first  to  assert,  that  provoked  Mr.  Paine  to  write  his  book 
upon  the  French  Eevolution,  bat  which  was  written  when  we  were 
not  only  at  peace  with  France,  but  when  she  was  holding  out  the 
arnis  of  friendship  to  embrace  us.  We  have  subpcenaed  the  officer 
of  the  House  of  Lords  to  attend  with  the  correspondence  between 
Lord  Grenville  and  Mr.  Ghauvelin,  long,  long  after  that  period,  in 
which  you  will  find  an  absolute  denial  of  enmity,  and  pi-ofessions  of 
peace  and  friendship,  the  sincerity  of  which  declarations  had  been 
uniformly  experienced  by  our  countiymen  in  France,  who  had  been 
received  with  affection,  cordiality,  and  respect.  I  admit  that  the 
work  of  Paine  contained  at  the  same  time  strong  and  coarse  reflec- 
tions against  the  system  of  the  British  Government;  but  Mr. 
Tooke  not  only  disapproved  of  those  parts  of  the  book,  but  ex-* 
pressed  his  disapprobation  of  them  to  the  author.  He  repeatedly 
argued  with  him  the  merits  of  our  K9K)vernment,  and  told  him 
plainly  that  he  had  disfigured  his  woi^  by  the  passages  which 
applied  to  England,  and  which  were  afterwards  selected  for  prose- 
cution. Is  it  fair  to  pronounce,  then,  against  the  whole  tenor  of 
life  and  convei^sation,  that  Mr.  Tooke  approved  of  the  destruction  of 
monarchy,  because  he  promoted  the  circulation  of  a  book,  nine- 
tenths  of  which  was  wholiy  collateral  to  the  subject,  and  which 
contained  important  and  valuable  titiths,  consistent  with,  and  eveii 
tending  to  its  preservation  ?  Only  twelve  pages  'of  Mr.  Paine's  book 
were  ever  selected  as  inimical  to  the  constitution,  whilst  above  two 
hundred  contain  reflections  which,  if  properly  attended  to,  CQight 
secure  it  from  the  very  attack  he  makes  upon  it  m  the  i^est. 

Let  us  try  Mr.  Burke's  work  by  the  same  test  Thougli  I  havy) 
no  doubt  it  was  written  with  an  honest  intention,  yet  it  contains, 
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in  my  inind,  a  dangerous  principle,  destroctire  of  British  libertj. 
What  then  ?  Ought  I  to  seek  its  suppression  ?  Ought  I  to  pro- 
nounce him  to  be  criminal  who  promotes  its  circulation  ?  80  far 
from  it,  that  I  shall  take  care  to  put  it  iuto  the  hands  of  those 
whose  principles  are  left  to  my  formation.  I  shall  take  care  that 
they  have  the  advantage  of  doing,  in  the  r^ular  progression  of 
youthful  study,  what  I  have  done  even  in  the  short  intervals  of 
laborious  life ;  that  they  shall  transcribe  with  their  own  hands 
from  all  the  works  of  this  most  extraordinary  person,  and  from  the 
last,  among  the  rest,  the  soundest  truths  of  religion,  the  juatest 
principles  of  morals,  inculcated  and  rendered  delightful  by  the 
most  sublime  eloquence — ^the  highest  reach  of  philosophy  brought 
down  to  the  level  of  common  minds,  by  the  most  captivating  taste 
— ^the  most  enlightened  observations  on  history,  and  the  most 
copious  collection  of  useful  maxims,  from  the  experience  of  commou 
life.  All  this  they  shall  do,  and  separate  ybr  themselves  the  good 
from  the  evil,  taking  the  one  as  far  more  than  a  counterpoise  to 
the  other. 

Crentlemen,  Mr.  Tooke  had  an  additional  and  a  generous  motive 
for  appearing  to  be  the  supporter  of  Mr.  Paine — the  Constitution 
was  wounded  through  his  sides.  I  blush,  as  a  Briton,  to  recollect, 
that  a  conspiracy  was  formed  among  the  highest  orders,  to  deprire 
this  man  oif  a  British  trial.  This  is  the  clue  to  Mr.  Tooke's  con- 
duct, and  to  which,  if  there  should  be  no  other  witness,  I  will  step 
forward  to  be  examined — I  assert  that  there  was  a  conspiracy  to 
dhnt  out  Mr.  Paine  from  the  privilege  of  being  defended :  he  was 
to  be  deprived  of  counsel ;  and  I,  who  now  speak  to  you,  was 
threatened  with  the  loss  of  office  if  I  appeared  as  his  advocate— I 
was  told,  in  plain  terms,  that  I  must  not  defend  Mr.  Paine.  I  did 
defend  him,  and  I  did  lose  my  office.* 

It  was  upon  this  occasion  that  Mr.  Tooke  interfered.  Mr.  Paine 
was  not  in  circumstances  to  support  the  expense  of  his  trial,  and 
Mr.  Tooke  became  a  subscriber  to  his  defence,  though  he  differed 
from  him,  as  I  have  told  you,  in  the  application  of  his  principles 
to  the  British  Ctovernment,  and  had  both  publicly  and  privately 
expressed  that  difference.  That  Mr.  Tooke's  approbation  of  Mr. 
Paine's  work,  and  of  the  French  Revolution,  were  founded  ujion  no 
disgust  to  our  own  constitution,  was  manifested  in  the  most  public 
manner  at  the  very  same  period.  A  meeting  was  held  at  the 
Crown  and  Anchor,  not  called  by  Mr.  Tooke,  but  at  which  he  was 
present,  to  celebrate  the  first  anniversary  of  the  French  Revolution, 
where  a  noble  Lord  (Earl  Stanhope)  was  in  the  chair,  and  a 
motion  was  made,  *^  That  this  meeting  does  most  cordially  rejoice 

*  When  Pkine  waa  brought  to  trial,  Lord  Srskina  (then  l£r.  Erskine)  wis 
Attorney- General  to  the  Prince  of  Wales,  and  was  removed ;  bat  hU  Boyal 
Uighneaa  aftenrarda  appointed  him  his  Chancellor,  which  office  he  held  till  he 
received  the  Great  Seal  from  the  King. 
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in  the  estabHshment  and  confirmation  of  liberty  in  France,  and 
that  it  beholds,  with  peculiar  satisfaction,  the  sentiments  of  amity 
and  good-will  which  appear  to  pervade  the  people  of  that  country 
towards  this,  especially  at  a  time  when  it  is  the  manifest  interest" 
{cL8  Ood  knows  it  is)  "  of  both  states,  that  nothing  should  interrupt 
the  harmony  between  them,  which  is  so  essential  to  the  freedom 
a^d  happiness,  not  only  of  both  nations,  but  of  all  mankind."  Mr. 
Home  Tooke — and  I  do  not  think,  after  I  have  read  this,  that  I 
shall  be  sufiered  to  go  on  making  any  more  remarks  on  this  part  of 
the  subject,  because  it  is  a  key  of  the  whole — ^Mr.  Home  Tooke 
begged  that  the  honourable  gentleman,  who  was  the  mover,  would 
add  to  his  motion  some  qualifying  clause,  to  guard  against  mis- 
understanding and  misrepresentation  ;  that  there  was  a  very  wide 
difference  between  England  and  France ;  that  the  state-vessel  of 
France  had  been  not  only  tempest-beaten  and  shattered,  but 
absolutely  bulged ;  whereas,  in  England,  we  had  a  noble,  stately, 
and  sound  vessel,  sailing  prosperously  upon  the  bosom  of  the 
ocean ;  that  it  was  tme,  after  so  long  a  course,  she  might,  upon 
examination,  appear  somewhat  foul  at  the  bottom,  and  require 
some  necessary  repairs,  but  that  her  main  timbers  were  all  sound. 
He  therefore  regretted  that  there  should  be  an  addition  to  the 
motion,  but  that,  if  that  addition  was  not  made,  he  should  move  it 
himself— accordingly,  he  did  move  in  public,  "that  this  meeting 
feel  equal  satisfaction,  that  the  people  cA  England,  by  the  virtuous 
exertions  of  their  ancestors,  have  not  so  hard  a  task  to  perform  as 
the  French  are  engaged  in,  but  have  only  to  maintain  and  improve* 
the  constitution  which  their  ancestors  have  transmitted  to  them." 
When  Mr.  Tooke  moved  this  amendment,  he  did  it  in  the  faob  of 
THE  WHOLE  ooDKTRY,  and  published,  of  course,  to  all  mankind, 
those  opinions,  which  I  will  prove  to  have  been  uniformly  his — if 
indeed  it  is  necessary  to  prove  them,  when  the  Attomey-Gteneral 
has  been  so  liberally  wasting  his  strength  in  proving  them,  for  the 
last  three  days.  Mr.  Tooke,  when  he  proposed  this  motion,  was 
acting  upon  the  ordinary  principle  of  his  life,  which,  for  his  own 
satisfaction,  rather  than  for  yours,  I  shall  prove  from  year  to  year. 
I  will  take  him  up  in  the  year  1780,  and  bring  him  down  to  the 
very  time  when  he  comes  to  your  bar,  and  show  that  he  has  ever 
been  steadfast  in  favour  of  the  pure,  uncorrupted  constitution  of 
Great  Britain,  but  a  mortal  enemy  to  its  abuses. 

This  disposition  is  so  far  from  being  dangerous  to  public  tran* 
quillity,  that  it  is  its  surest  and  its  best  support.  Would  yon 
prevent  the  infection  of  French  Government  from  reaching  thi» 
country,  give  to  the  people  the  practical  blessings  of  their  own.  It 
is  impossible  to  subdue  the  human  mind  by  making  war  against 
opinions ;  it  may  succeed  for  a  season,  but  the  end  thereof  is 
death.  Milton  has  truly  said,  that  a  forbidden  book  is  a  spark  of 
truth  that  flies  up  in  the  face  of  him  who  seeks  to  tread  it  out ;  and. 
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that  a  Government  which  seeks  its  safety  in  the  sappression  of  the 
press  by  sanguinary  penalties,  is  like  the  gentleman  who  height- 
ened the  wall  of  his  park  to  keep  out  the  crows.  The  human  mind 
Cannot  be  imprisoned;  it  is  impassive  and  imnK>rtal:  reform, 
therefore,  the  abuses  which  obscure  the  constitution,  and  I  will 
answer  fcNr  its  safety.  Above  all  other  things^  let  men  feel  and  en- 
joy the  impartial  protection  of  mild  and  equal  laws.  Thanks  be  to 
God,  we  have  lately  felt  and  enjoyed  them  in  this  place,  and 
our  constitution  stands  the  firmer  from  the  event ;  whilst  in  other 
countries^  at  the  same  moment,  the  dominion  of  persecution  and 
terror  has  made  revolution  follow  upon  revolution,  and  filled  the 
earth  with  blood  and  desolation. 

Gentlemen,  I  will  now  lay  before  you  Mr.  Tooke's  political  senti- 
ments when  they  could  not  possibly  be  written  to  serve  a  purpose ; 
and  I  hope  his  Lordship  will  permit  Mr.  Gibbs  to  read  them,  as  my 
voice  and  strength  begin  to  fail  me. 

LoBD  Chisf- JusTios  Etre.  What  is  it  ? 

Mr.  Erskinb.  A  piece  of  evidence  I  have  to  ofEer.  I  am  too 
much  exhausted  to  read  it. 

LoBD  Chief- JusTiOB  Eteb;  If  you  wish  to  refresh  yourself,  sit 
down ;  we  will  wait  patiently,  but  we  should  know  what  it  is. 

Mr.  Ebskiks.  I  have  nearly  finished.  It  is  a  letter  written  to 
Lord  Ashbnrton,  who  formerly,  your  Lordship  knows^  was  tiie 
celebrated  Mr.  Dunning,  who  was  engaged  in  a  reform  of  Parlia- 
ment ;  and  Mr.  Home  Tooke  wrote  this  letter  to  him  upon  the 
subject  of  parliamentary  reform  in  the  year  1782. 

[Mr.  GiBBS  Aerc  read  (he  following  extract^ 

"  By  the  vote  of  the  House  of  Commons  on  Tuesday  last.  Parlia- 
ment, it  seems,  do  not  yet  think  it  necessary  to  take  into  considera- 
tion the  state  of  representation  in  this  country.  However,  my  Lord, 
"BOtwithstanding  that  vote,  I  am  still  sanguine  enough  to  believe 
that  we  are  at  the  eve  of  a  peaceful  revolution,  more  important 
than  any  which  has  happened  since  the  settlement  of  our  Saxon 
ancestors  in  this  country,  and  which  will  convey  down  to  endless 
{KMterity  all  the  blessings  of  which  political  society  is  capable. 

"*'  My  Lord,  my  expectations  are  greatly  raised,  instead  of  being 
iie|)l'e88ed,  by  the  objections  which  were  urged  against  Mr  Pitt's 
motion. 

''One  gentleman  says/'JIe  cannot  see  any  good  purpose  the 
motion  uxmld  answer,  for  it  would  not  assist  Government  vnih  a 
ship,  a  num,  or  a  guinea,  towards  carrying  on  the  %Joar  with  vigour 
or  towards  establishing  that  muchrwi^ied-for  object,  peace.' 

*^My  Lord,  I  hope  the  measure  will  be  made  to  produce  to 
Government  both  ships  and  Tnen  and  guineas.  For  they  would  be 
very  poor  politicians,  indeed,  who  could  not  in  one  measure  com- 
prehend many  purposes;  and  still  poorer,  who  should  miss 
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present  opportunity  of  obtainiBg,  by  this  ooe  measore  of  reform, 
every  deairable  object  of  the  State. 

'*  Another  gentleman  apprehends  that '  noihing  lew  than  giving 
every  man  in  the  kingdom  a  vote  would  give  uninferml  satiafcuilioTiJ 

^*My  Lord,  I  irtist  that  there  are  very  few  pergans  in  the  king- 
dom  who  deaire  eo  improper  and  impracticable  a  measure.  Buty  if 
there  were  many^  the  vnedom  of  Parliament  would  correct  their 
plan,  and  the  corrected  would  be  well  pleased  at  the  correction, 

**  My  Lord,  I  shall  not  waste  a  word  to  show  the  necessity  of  a 
reform  in  the  representation  of  this  country.  I  shall  only  consider 
the  mode  of  reform,  and  endeavour  to  show  that  it  is  not  difficult 
to  embrace  every  interest  in  the  State,  and  to  satisfy  well-meaning 
men  of  every  description.  To  this  end  I  am  compelled  fii-st  to 
remove  the  prejudices,  and  indeed,  just  obfections,  which  some 
persons  entertain  to  all  the  modes  of  reform  which  have  hitherto 
been  recommended. 

'*My  virtuous  and  inestimable  friend,  Major  Cartwright,  is  a 
zealous  and  an  able  advocate  for  egttal  and  universal  representa- 
tion— ^that  is,  for  an  equal  and  universal  share  of  every  man  in 
the  government  My  Lord,  I  conceive  his  argument  to  be  this : 
Every  man  has  an  equal  right  to  freedom  and  security.  No  man 
can  be  free  who  has  not  a  voice  in  the  framing  of  tliose  laws  by 
which  he  is  to  be  governed.  He  who  is  not  represented  has  not 
'  this  voice  ;  therefore,  every  man  has  an  equal  right  to  representa- 
tion, or  to  a  share  in  the  government.  His  final  conclusion  is,  that 
every  man  has  a  right  to  an  equal  share  in  representation. 

"  Now,  my  Lord,  I  conceive  the  error  to  lie  chiefly  in  the  con- 
clusion. For  there  is  a  very  great  difference  between  having  an 
equal  right  to  a  share,  and  a  right  to  an  equal  share.  An  estate 
may  be  devised  by  will  amongst  many  persons  in  different  propor- 
tions; to  one  five  pounds,  to  another  five  hundred,  &a:  each 
perscm  will  have  an  equal  right  to  his  shaie,  but  not  a  right  to  an 
equal  share. 

"  This  principle  is  further  attempted  to  be  enforced  by  an  asser- 
tion,  that '  the  all  of  one  man  is  as  dear  to  him  as  the  all  of  another 
man  is  to  that  other.'  But,  my  Lord,  this  maxim  will  not  hold 
by  aoy  means;  foi*  a  small  all  is  not,  for  very  good  reasons, 
80  dear  as  a  great  all.  A  small  all  may  be  lost,  and  easily 
rained ;  it  may  very  often,  and  with  great  wisdom,  be  risked 
for  the  chance  of  a  greater;  it  may  be  so  small  as  to  be  little  or 
not  at  all  worth  defending  or  caring  for.  Ibit  eo  qui  zonam 
perdidit  But  a  large  all  can  never  be  recovered;  it  has  been 
amassing  aaid  aocumulating^  perhaps  from  father  to  son  for 
many  generations,  or  it  has  been  the  product  of  a  long  life  of 
industry  and  talentSf  or  the  consequence  of  some  circumstance 
which  will  never  return.  But  I  am  sure  1  need  not  dwell  u|x>n 
this,  without  placing  the  extremes  of  fortune  in  array  against 
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each  other.  Every  man  whose  all  has  yaried  at  different  periods 
of  his  life,  oan  speak  for  himself,  and  say  whether  the  deamess  in 
which  he  held  these  different  alls  was  equal.  The  lowest  order  of 
men  oonsnme  their  all  daily,  as  fast  as  they  acquire  it 

'*  My  Lord,  justice  and  policy  require  that  benefit  and  bnrden, 
that  the  share  of  power  and  the  share  of  contribution  to  that 
power,  should  be  as  nearly  proportioned  as  possible  If  aristocracy 
will  have  all  power,  they  are  tyrants  and  unjust  to  the  people, 
because  aristocracy  alone  does  not  bear  the  whole  burden.  If  the 
smallest  individual  of  the  people  contends  to  be  equal  in  power  to 
the  greatest  individual,  he  too  is  in  his  turn  unjust  in  his  demands, 
for  hifl  burden  and  contribution  are  not  equal. 

"  Hitherto,  my  Lord,  I  have  only  argued  against  the  equaiity. 
I  shall  now  venture  to  speak  against  the  universality  of  represen- 
tation, or  of  a  share  in  the  government,  for  the  terms  amount  to 
the  same. 

''  Freedom  and  security  ought  surely  to  be  equal  and  universal. 
But,  my  Lord,  I  am  not  at  all  backwanl  to  contend  that  some  of 
the  members  of  a  society  may  he  free  and  aecure,  without  having  a 
share  in  the  government.  The  happiness,  and  freedom,  and 
security  of  the  whole,  may  even  be  advanced  by  the  exclusion  of 
some,  not  from  freedom  and  security,  but  from  a  share  in  the 
government." 

Mr.  Ersktke.  These  are  Mr.  Tooke's  senf imeuts,  and  they  speak 
for  themselves,  without  any  commentary.  It  is  very  fortunate  for 
me,  therafore,  as  well  as  for  the  unfortunate  gentleman  whom  I 
represent,  that  the  subject  of  his  defence  is  almost  exhausted 
because  I  myself  am  entirely  so;  and  surely  that  circumstance 
must  present  in  the  strongest  colours  to  men  of  your  justice  and 
discernment  the  fatal  precedent  of  such  a  trial,  since  if  I  were  even 
capable  of  grasping  in  my  mind  more  matter  than  the  greatest 
reach  of  human  thought  and  memory  could  comprehend,  the  bodily 
strength  of  the  strongest  man  would  sink  under  the  delivery. 

I  have  been  placed  here,  as  you  know,  in  a  most  arduous  and 
anxious  situation  for  many  days  during  the  late  trial.  I  have 
had  no  opportunity  of  rest  in  the  interval,  but  have  been  called 
incessantly  to  the  other  labours  of  my  profession,  and  am  now 
brought  back  again  to  the  stake  witiiout  the  refreshment  which 
nature  requires,  for  it  must  be  a  dishonest  mind  which  conld  feel 
the  tranquillity  necessary  for  its  reception.  I  came  into  court 
this  morning  perfectly  subdued  with  fatigue  and  agitation,  and 
although  I  know  the  disposition  of  my  honourable  and  learned 
friends  to  have  left  me  at  home  till  the  season  arrived  for  the 
defence  of  the  prisoner,  yet  amid  the  chaos  of  matter  which  the 
fulfilment  of  their  duty  obliged  them  to  lay  before  you,  it  was 
impossible  for  them  to  know,  within  even  hours,  the  time  I  should 
be  wanted.    I  hope,  however,  that  amidst  all  these  pressures  I 
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Iiare  been  able  to  lay  before  yoa  sufficient  information  for  the  dis- 
charge of  your  duty  to  the  prisoner  and  to  the  public.  The  matter 
for  your  consideration  being  a  mere  matter  of  fact — Ha^  tJie 
prisoner  aJt  the  bar  conspired,  wUk  others,  to  depose  the  King,  and 
to  subvert  bf/ force  the  Government  of  (he  kingdom  f 

The  sentiments  of  Mr.  Tooke  upon  the  suhject  of  our  excellent 
€h)Yernment,  which  my  learned  friend,  Mr.  Gibbs,  has  just  read  to 
you,  would  in  themselves  be  sufficient  to  expose  the  falsehood  of 
the  charge.  The  publication  cannot  be  considered  as  a  pretext, 
because  they  have  ever  been  uniformly  supported  by  his  conduct. 
One  of  the  most  honourable  men  in  this  conntiy,  now  present,  will 
prove  to  you  that  he  acted  upon  these  principles  at  the  time  he 
published  them,  and  offered  all  his  influence  and  exertions  to  pro- 
mote Mr.  Pitt's  plan,  which  was  then  in  agitation ;  and  I  will  lead 
him  on  in  your  view,  day  by  day,  from  that  period  till  within  a 
fortnight  of  his  apprehension  for  his  supposed  treason.  Mr. 
Francis,  a  most  honourable  member  of  the  House  of  Commons, 
and  one  of  the  society  called  the  Friends  of  the  People,  having 
suggested  a  plan  for  the  reform  of  Parliament,  which  appeared  to 
him  to  be  moderate  and  reasonable,  applied  to  Mr.  Tooke,  who  was 
then  supposed  to  be  plotting  the  destruction  of  his  country,  to  give 
him  his  assistance  upon  it.  Mr.  Tooke's  answer  was  this — "  One- 
fifth  or  one-tenth,  nay,  one-twentieth  part,  of  what  you  are  asking 
will  be  a  solid  benefit,  and  I  will  give  it  my  support."  Mr.  Francis 
will  tell  you  this  upon  his  oath,  and  he  will  add,  what  he  has  told 
me  repeatedly  in  private,  that  he  grew  in  his  esteem  from  the 
candid  and  explicit  manner  in  which  he  made  this  declaration. 
Mr.  Sharp  has  also  proved,  that  at  the  very  time  when  all  this 
scene  of  guilt  is  imputed,  Mr.  Tooke  was  uniformly  maintaining 
the  same  sentiments  in  the  most  unreserved  confidence  of  private 
friendship.  I  could  go  on,  indeed,  calling  witness  after  witness 
throughout  the  wide-extended  circle  of  all  who  have  ever  known 
him,  that  a  firm  and  zealous  attachment  to  the  British  Govern- 
ment, in  its  uncorrupted  state,  has  been  the  uniform  and  zealous 
tenor  of  his  opinions  and  conduct ;  yet  in  the  teeth  of  this  evi- 
dence of  a  whole  life,  you  are  called  upon,  on  your  oaths,  to  shed 
his  blood,  by  the  verdict  you  are  to  give  in  this  place. 

(xentlemen,  I  cannot  conclude  without  observing  that  the  con- 
duct of  this  abused  and  unfortunate  gentleman  throughout  the 
whole  of  the  trial,  has  certainly  entitled  him  to  admiration  and 
respect  I  had  undoubtedly  prepared  myself  to  conduct  his  cause 
iQ  a  manner  totally  different  from  that  which  I  have  pursued :  it 
was  my  purpose  to  have  selected  those  parts  of  the  evidence  only 
by  which  he  was  affected,  and,  by  a  minute  attention  to  the  par- 
ticular entries,  to  have  separated  him  from  the  rest.  By  such  a 
course  I  could  have  steered  his  vessel  safely  out  of  the  storm,  and 
brought  her,  without  damage,  into  a  harbour  of  safety,  while 
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the  other  nnfortuDate  prisoDers  were  left  to  ride  out  this  ftwful 
tempest.  But  he  iasiBted  ia  holding  out  a  rope  to  eave  the  inao- 
cent  from  danger  ;  he  would  not  suffer  his  defence  to  be  put  upon 
the  footing  which  discretion  would  have  suggested.  On  the  coq- 
trary,  though  not  implicated  himself  in  the  alleged  conspiracy,  be 
has  charged  me  to  waste  and  destroy  my  strength  to  prove  that  no 
such  guilt  can  be  brought  home  to  others.  I  rejoice  in  bavii^ 
been  made  the  humble  instrument  of  so  much  good ;  my  heart  wan 
never  so  much  in  a  causa 

You  may  see  that  I  am  tearing  myself  to  pieces  by  exerUonsi 
beyond  my  powers — I  have  neither  voice  nor  strength  to  proceed 
further.  I  do  not,  indeed,  desire  to  conciliate  your  favour,  nor  to 
captivate  your  judgments  by  elocution  in  the  close  of  my  discourse  ; 
but  I  conclude  this  cause,  as  I  concluded  the  former,  by  implorini^ 
that  you  may  be  enlightened  by  that  Power  which  can  alone 
unerringly  dii'ect  the  human  mind  in  the  pursuit  of  truth  and 
justice. 


CASE  of  the  Bishop  of  Bangob  arid  otliers,  indicted  for  a  riot 
and  an  ulsmuIL  Tried  at  Skretoabwry  Amzea  on  the  tOOi  of 
JvJy  1796. 

THE  SUBJECT. 

Thi  indiotnumt  was  preferred  a^nst  the  Lord  Biohop  of  Bangor,  the 
RflT.  Dr.  Owen,  the  Rot.  John  Boberts,  the  Ber.  John  WilliainB,  and 
Thomas  Jonea,  genU;  and  waa  prosecuted  by  Samuel  Grindley,  the 
depaty-registcar  of  the  Bishop's  Consistorial  Court 

The  indictment  charged  that  Samuel  Grindley,  the  prosecutor,  waa 
deputy-registrar  of  the  Consistorial  Court  of  the  bishopric  of  Bangor, 
and  that  being  such,  he  had  of  right  the  occupation  of  the  registrar's 
office  adjoinlDg  to  the  cathedral ;  that  the  Bishop  and  the  other  defendants, 
intending  to  disturb  the  prosecutor  in  the  execution  of  his  office,  and  to 
trouble  the  peace  of  the  King,  unlawfully  entered  into  the  office,  and 
stayed  there  for  on  hour,  against  the  will  of  the  prosecutor ;  and  it  fiirther 
charged  that  they  made  a  disturbance  there  against  the  King's  peace,  and 
assaulted  Grindley,  so  being  registrar,  with  intent  to  expel  him  from  the 
offiea 

The  indictment  was  originally  preferred  in  the  Court  of  Great  Sessions, 
in  Walea,  where  the  offence  was  charged  to  have  been  committed,  but  for 
a  more  impartial  hearing  waa  removed  into  the  Court  of  King's  Bench, 
and  sent  down  for  trial  in  the  next  adjoining  county,  before  a  special  jury 
at  Shrewsbury,  where  Mr«  Adam  and  Mr.  Erskine  attended  on  special  re- 
tainers \  the  former  as  counsel  for  the  prosecution,  and  the  latter  for  the 
bishop  and  the  other  defendants. 

[After  the  examination  of  the  witnesses,  and  the  close  of  the  pro- 
secutor s  case,  Mr«  Ebskike  spoke  as  follows : — "] 

Gemtlehsn  of  thb  Jury, — ^My  learned  friend,  in  opening  the 
case  on  the  part  of  the  prosecution,  has,  from  personal  landness  to 
me,  adverted  to  some  successful  exertions  in  the  duties  of  my  pro- 
fession and  particularly  in  this  place.  It  is  true,  that  I  have  been 
in  the  practice  of  the  law  for  very  many  years,  and  more  than  onoe, 
upon  memorable  occasions,  in  this  court ;  yet,  with  all,  the  experi- 
ence which,  in  that  long  lapse  of  time,  the  most  inattentive  man 
may  be  supposed  to  have  collected,  I  feel  myself  wholly  at  a  loss  in 
what  manner  to  address  you.  I  speak  unaffectedly  when  I  say,  that 
I  never  felt  myself  in  so  complete  a  state  of  embarrassment  in  the 
course  of  my  professional  life;  indeed,  I  hardly  know  how  to 
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collect  my  faculties  at  all,  or  in  what  fashion  to  deal  with  thia  most 
extraordinary  subject.  When  my  learned  friend,  Mr.  Adam,  spoke 
for  himaelf,  and  from  the  emanations  of  as  honourable  a  mind  as 
ever  was  bestowed  upon  any  of  the  human  species,  I  know  that  he 
spoke  the  truth  when  he  declared  his  wish  to  conduct  the  cause 
with  all  charity,  and  in  the  true  spirit  of  Christianity.  But  bis 
duties  were  scarcely  compatible  with  bis  intentions ;  and  we  shall 
therefore,  have,  in  the  sequel,  to  examine  bow  much  of  bis  speech 
was  his  own  candid  address,  proceeding  from  himsdf ;  and  what 
part  of  it  may  be  considered  as  arrows  from  the  quiver  of  his 
CLIENT.  The  cause  of  the  Bishop  of  Bangor  can  suffer  nothing 
from  this  tribute,  which  is  equally  due  to  friendship  and  to  justice. 
On  the  contrary,  I  should  have  thought  it  material,  at  any  rate, 
to  advert  to  the  advantage  which  Mr.  Grindley  might  otherwise 
derive  from  being  so  represented.  I  should  have  thought  it  right 
to  guard  you  against  blending  the  client  with  the  counsel.  It 
would  have  been  my  duty  to  warn  you,  not  to  confound  the  one 
with  the  other,  lest,  when  you  hear  a  liberal  and  ingenuous  man, 
dealing,  as  he  does,  in  humane  and  conciliating  expressions,  and 
observe  him  with  an  aspect  of  gentleness  and  moderation,  you  might 
be  led  by  sympathy  to  imagine  that  such  were  the  feelings,  and 
that  such  had  been  the  conduct,  of  the  man  whom  he  represents. 
On  the  contrary,  I  have  no  difficulty  in  asserting,  and  I  shall  call 
upon  his  Lordship  to  pronounce  the  law  upon  the  subject.  That 
you  have  before  you  a  prosecution,  set  on  foot  without  the  smallest 
colour  or  foundation— a  prosecution,  hatched  in  mischief  and  in 
malice,  by  a  man,  who  is,  by  his  own  confession,  a  disturber  of  the 
public  peace ;  supported  throughout  by  persons  who,  upon  their  own 
testimony,  have  been  his  accomplices,  and  who  are  now  leagued 
with  him  in  a  conspiracy  to  turn  the  tables  of  justice  upon  tliose 
who  came  to  remonstrate  against  their  violence,  who  honestly,  but 
vainly,  endeavoured  to  recall  them  to  a  sense  of  their  duty,  whose 
only  object  was  to  preserve  the  public  peace,  and  to  secure  even  the 
sanctuaries  of  religion  from  the  violation  of  disorder  and  tumulL 

What,  then,  is  the  cause  of  my  embarrassment  ?    It  is  this.    In 
the  extraordinary  times  in  which  we  live ;  amidst  the  vast  and 

rrtentotis  changes  which  have  shaken,  and  are  shaking  the  world ; 
cannot  help  imagining,  in  standing  up  for  a  defendant  against 
such  prosecutors,  that  tlie  religion  and  order,  under  which  this 
country  has  existed  for  ages,  had  been  subverted ;  that  anarchy 
bad  set  up  her  standard ;  that  misrule  had  usnrped  the  seat  of 
justice,  and  that  the  workers  of  this  confusion  and  uproar  had  ob- 
tained the  power  to  question  their  superiors,  and  to  subject  them 
to  ignominy  and  reproach,  for  venturing  only  to  remonstrate  against 
their  violence,  and  for  endeavouring  to  preserve  tranquillity,  by 
means  not  only  hitherto  accounted  legal,  but  which  the  law  has  ini* 
memorially  exacted  as  an  imdispjbnsabjle  duty  from  all  the  subjects 
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of  tliis  realm.  Hence,  it  really  is,  that  my  embarramnent  arises ; 
and,  however  this  may  be  considered  as  a  strong  figure  in  speaking, 
and  introduced  ratber  to  captivate  your  imaginations  than  gravely 
to  solicit  your  judgments,  yet  let  me  ask  you,  Whether  it  is  not  the 
most  natural  train  of  ideas  that  can  occur  to  any  man,  who  has  been 
eighteen  years  in  the  profession  of  the  English  law  ? 

In  the  first  place,  gentlemen,  who  are  the  parties  prosecuted  and 
prosecuting  ?  What  are  the  relations  they  stand  in  to  each  other  ? 
What  are  the  transactions,  as  they  have  been  proved  by  them- 
selves? What  is  the  law  upon  the  subject?  And  what  is  the 
spint  and  temper,  the  design  and  purpose  of  this  nefarious  pro- 
secution ? 

Tlie  parties  prosecuted  are  the  right  reverend  prelate,  whose 
name  stands  first  upon  the  indictment,  and  three  ministers  and 
members  of  his  church,  together  with  another,  who  is  added  (I 
know  not  why)  as  a  defendant.  The  person  prosecuting  is — (how 
shall  I  describe  him  ?) — for  surely  my  learned  friend  could  not  be 
serious  when  he  stated  the  relation  between  this  person  and  the 
Bishop  of  Bangor.  He  told  you,  most  truly — which  renders  it  less 
necessary  for  me  to  take  up  your  time  upon  the  subject — that  the 
bishop  is  invested  with  a  very  large  and  important  jurisdiction ; 
that  by  the  ancient  laws  of  tins  kingdom,  it  extends  to  many  of 
the  most  material  objecte  in  civil  lif&-^that  is,  has  the  custody  and 
recording  of  wills,  the  granting  of  administrations,  and  a  jurisdic- 
tion over  many  other  righte  of  the  deepest  moment  to  the  personal 
property  of  the  King's  subjects.  He  told  you,  also,  that  all  these 
complicated  authorities,  subject  only  to  the  appellate  jurisdiction  of 
the  metropolitan,  are  vested  in  the  bishop:  to  which  he  might 
have  added  (^pjid  wovM,  no  doubt,  if  his  cause  would  have  admitted 
the  addition),  thut  the  bishop  himself,  and  not  his  temporary 
clerk,  has,  in  the  eye  of  the  law,  the  custody  of  the  records  of  his 
church,  and  that  he  also  is  the  person  whom  the  law  looks  to  for 
the  duo  administration  of  everything  committed  to  his  care ;  his 
subordinate  officers  being,  of  course,  responsible  to  him  for  the 
execution  of  what  the  law  requires  at  his  hands. 

As  the  King  himself,  who  is  the  fountein  of  all  jurisdictions, 
cannot  exercise  them  himself,  but  only  by  substitutes,  judicial  and 
ministerial,  to  whom,  in  the  various  subordinations  of  magistracy, 
his  executive  authority  is  delegated ;  so  in  the  descending  scale  of 
ecclesiastical  authority,  the  bishop  also  has  his  subordinates  to 
assist  him  judicially,  and  who  have  again  their  subordinate  officers 
and  servanto  for  the  performance  of  those  duties  committed  by  law 
to  the  bishop  himself ;  but  which  he  exercises  through  the  various 
deputations  which  the  law  sanctions  and  confirms. 

The  Consistory  Court,  of  which  this  man  is  the  deputy-registrar, 
is  the  Bishop's  Court.  Yov  the  fulfilment  of  its  duties  the  law  has 
allowed  him  his  chancellor  and  superior  judges,  who  have  under 
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them,  in  the  different  ecclesiastical  divisions,  their  surrogates, 
who  have,  again,  their  various  subordinates ;  the  loioest,  and  last, 
and  least  of  whom  is  the  prosecutor  of  this  indictment;  who, 
nevertheless,  considers  the  Cathedral  Chnrch  of  Bangor  and  the 
Court  of  the  Bishop's  see,  as  his  own  oastle  ;  and  who,  under  that 
idea,  asserts  the  possession  of  it,  even  to  the  exclusion  of  the  bishop 
himself,  by  violence  and  armed  resistance  !  Do  you  wonder  now, 
gentlemen,  that  I  found  it  difficult  to  handle  this  preposterous 
I)roceeding  ?  The  registrar  himself  (putting  deputation  out  of  the 
question)  is  the  very  lowest,  last,  and  least  of  the  creatures  of  the 
Dishop's  jurisdiction ;  without  a  shadow  of  jurisdiction  himself, 
either  judicial  or  ministerial.  He  sits,  indeed,  amongst  the  records, 
because  he  is  to  register  the  acts  which  are  there  recorded  ;  but  he 
sits  there  as  an  officer  of  the  bishop,  and  the  office  is  held  under  the 
chapter  part  of  the  cathedral,  and  within  its  consecrated  precincts, 
where  the  bishop  has  a  jurisdiction,  independent  of  all  those  which 
my  friend  has  stated  to  you — ^a  jurisdiction  given  to  him  by  many 
ancient  statutes,  not  merely  for  preserving  that  tranq^uillity  which 
civil  order  demands  everywhere,  but  to  enforce  that  reverence  aud 
solemnity  which  religion  enjoins  within  its  sanctuaries  throughout 
the  whole  Christian  world. 

Much  has  been  said  of  the  registrar's  freehold  in  his  office,  but 
the  term  which  he  has  in  it — viz.,  for  life — arose  originally  from  an 
indulgence  to  the  bishop  who  conferred  it ;  and  it  is  an  indulgence 
which  still  remains,  notwithstanding  the  restraining  statute  of 
Elizabeth.  The  bishop's  appointment  of  a  registrar  is  therefore 
binding  upon  his  successor.  But,  how  binding  ?  Is  it  binding  to 
exclude  the  future  bishop  from  his  own  cathedral  ?  Is  it  true,  as 
this  man  preposterously  supposes,  that,  because  he  chooses  to  put 

Erivate  papers  of  his  own  where  no  private  papers  ought  to  be ; 
ecause  he  thinks  fit  to  remove  them  from  his  own  house  and  put 
them  into  the  office  appointed  only  for  the  records  of  the  public ; 
because  he  mixes  his  own  particular^  accounts  with  the  archives  of 
the  diocese,  that  therefore,  forsooth,  he  has  a  right  to  oust  the 
bishop  from  the  offices  of  his  own  court,  and,  with  pistols,  to 
resist  his  entrance  if  he  comes  even  to  enjoin  quiet  and  decency  in 
his  church?  Surely  Bedlam  is  the  proper  forum  to  settle  the 
rights  of  such  a  claimant 

The  bishop's  authority,  on  the  contrary,  is  so  universal  through- 
out his  diocese,  that  it  is  laid  down  by  Lord  Coke,  and  followed  by 
all  the  ecclesiastical  writers  down  to  the  present  time,  that  though 
the  freehold  in  every  church  is  in  the  parson,  yet  that  freehold 
cannot  oust  the  jurisdiction  of  the  ordinary,  who  has  a  right,  not 
merely  to  be  present  to  visit  the  conduct  of  the  incumbent  but  to 
see  that  the  church  is  fit  for  the  service  of  religion ;  and  so  absolute 
and  paramount  is  his  jurisdiction,  that  no  man,  except  by  prescri]^ 
tion,  can  even  set  up  or  take  down  a  monument  without  bis 


SPEECH  FOR  THE  BISHOP  OF  BANGOR.  513 

license — the  consent  of  the  parson,  though  the  freehold  is  in  him^ 
being  held  not  to  be  sufficient.     The  right,  therefore,  conferred  by 
the  bishop  on  the  registrar,  and  binding  (as  I  admit  it  to  be)  upon 
himself  and  his  successor,  is  the  right  to  perform  the  functions  of 
the  office,  and  to  receive  the  legal  emoluments.     The  registrar  may 
also  appoint  his  deputy,  but  not  in  the  manner  my  learned  friend 
has  affirmed  ;  for  the  registrar  can  appoint  no  deputy  without  the 
bishop's  consent  and  approbation.     My  learned  friend  has  been  also 
totsdly  misinstructed  with  regard  to  the  late  judgment  of  the  Court 
of  Kings  Bench  on  the  subject.     He  was  not  concerned  in  tlie 
motion,  and  has  only  his  rejiort  of  it  from  his  client.    Mr.  Grindley 
was  represented  in  that  motion  by  a  learned  counsel,  who  now 
assists  me  in  this  cause,  to  whom  I  desire  to  api>eal.     The  Court 
never  pronounced  a  syllable  which  touched  upon  the  controversy  of 
to-day;  on  the  contrary,  its  judgment  was  wholly  destructive  of 
Mr.  Grindley's  title  to  be  deputy,  for  it  held  that  the  infant,  and 
not  his  natural   guardian,   had  with   the   bishop's  approbation 
the  appointment    of    his    deputy ;    whereas   Mr.    Grindley  was 
appointed  by  his  father  ody^  and  not  by  the  infant  at  all,  which 
my  friend  well  knew,  and,  therefore,  gave  parole  evidence  of  hjs 
])088es8ion  of  the  office,  instead  of  producing  his  appointment, 
which  would  have  been  fatal  to  his  title :  and  the  reason  why  the 
Court  refused  the  mandamus,  was  because  Mr.  Boberts,  who  applied 
for  it,  was  not  a  legal  deputy.     It  did  not  decide  that  the  pro- 
secutor was  the  legal  officer,  but  only  that  Mr.  Boberts  wclb  not ; 
and  it  decided  that  he  toas  not^  because  he  had  only  the  appoint- 
ment of  the  infant's  father,  which  was,  by  the  bye,  the  only  title; 
which  the  prosecutor  had  himself ;  and  although  the  infant  was  a 
lunatic,  and  could  no  longer  act  in  that  respect  for  himself,  yet  the 
Court  determined  that  his  authority  did  not  devolve  to  the  father, 
but  to  the  Court  of  Chancery,  which  has  by  law  the  custody  of 
all  Innatics. 

This  judgment  was  perfectly  correct,,  and  BupiK)rt8  my  pro- 
position, that  the  prosecutor  was  a  mere  tenant-at-will  of  the 
bishop.  The  infant  can  indeed  appoint  his  deputy,  but  not  eq^ 
necessitate  rei,  as  my  friend  supposes ;  on  the  contrary,  he  will 
find  the  reason  given  by  the  Court  of  King's  Bench,  as  far  back  as 
the  reign  of  Charles  the  First,  as  it  is  reported  by  that  great 
luagistmte,  Mr.  Justice  Croke.  It  is  there  said,  that  an  infant  can 
appoint  a  deputy,  becatue  the  act  requires  no  discretion,  the 
approbation,  which  is  tantamount  to  the  choice,  being  in  the  bishop. 
The  continuance  must,  therefore,  in  common  sense,  be  in  the 
bishop  also ;  for  otherwise,'  the  infant  having  no  discretion,  a 
proper  |)erson  might  be  removed  indiscreetly,  or  an  improper 
jierson  might  never  be  removed  at  all.  I  maintain,  therefore,  on 
the  authority  of  the  ancieut  law,  confirmed  by  the  late  decision  of 
the  Court  of  Kiug's  Bench,  in  this  very  case,  that  the  prosecutor^ 

2  £ 
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who  is  80  forward  to  maintain  a  privilege,  which  he  could  not  have 
maintained  even  if  he  had  been  Judge  of  the  Court  and  chancellor 
of  the  diocese,  he  had  in  fact  no  more  title  to  the  office  than  I  have. 
He  tells  you,  himself,  that  he  never  had  any  appointment  from  the 
infant,  but  from  the  father  only,  with  the  infant's  and  the  bishop's 
approbation ;  in  other  words,  he  was  the  deputy  de  facto  ;  but  as 
such  I  assert  he  was  a  mere  tenant-at-will ;  and,  consequently 
became,  to  all  intents  and  purposes,  a  private  man  from  the 
moment  the  bishop  signified  his  determination  to  put  an  end  to  his 
office  ;  and  that  tne  bishop  had  signified  his  determination  before 
the  transaction  in  question,  Mr.  Grindley  has  distinctly  admitted 
also.  I  thought,  indeed,  I  should  be  more  likely  to  get  that  truth 
from  him  by  concealing  from  him  the  drift  of  my  examination ; 
and  he,  thei-efore,  swore  most  eagerly  that  the  bishop  did  not 
offer  him  the  key  at  the  palace ;  but  that,  on  tlie  contrary,  he  had 
told  him  distinctly  that  he  was  no  longer  in  the  office.  He  says 
besides  that  the  bishop  expressed  the  same  determination  by  a 
letter ;  in  answer  to  which  he  had  declared  his  resolution  to  hold 
it  till  the  year  expired.  I  say,  therefore,  that  the  prosecutor,  At 
the  time  in  question,  was  not  deputy-registrar,  and  that,  the  infant 
being  a  lunatic,  the  bishop  had  a  right  to  give  charge  of  the  office 
till  another  was  duly  appointed.  This  point  of  law  I  will  put  on 
the  record,  if  my  friend  desires  it. 

But  why  should  I  exhaust  myself  with  this  collateral  matter, 
since,  in  my  view  of  the  subject,  it  signifies  nothing  to  the  question 
we  have  to  consider.  It  signifies  not  a  farthing  to  the  principles 
on  which  I  presently  mean  to  rest  my  defence,  whether  he  was  an 
usurper,  or  the  legal  deputy,  or  the  infant  himself,  with  his  patent 
in  his  hand. 

Let  us  now,  therefore,  attend  to  what  this  man  did,  whatever 
character  belonged  to  him.  This  is  principally  to  be  collected 
from  the  prosecutors  own  testimony,  which  is  open  to  several 
observations.  My  learned  friend,  who  stated  to  you  in  his  absence 
the  evidence  he  expected  from  him,  explained  with  great  distinct- 
ness  the  nature  and  obligation  of  an  oath  ;  and,  speaking  from  his 
ovm  honest  sensations,  and  anticipating  the  evidence  of  his  client 
from  the  manner  he  would,  as  a  witness,  have  delivered  his  own, 
he  told  you  that  you  would  hear  from  him  a  plain,  unvarnished 
statement ;  that  he  would  keep  back  from  you  no  circumstance, 
nor  wish  to  give  a  colour  to  any  part  of  the  transaction.  What 
induced  my  friend  to  assure  us,  with  so  much  solicitude,  that  his 
witness  would  adhere  so  uniformly  to  the  truth,  I  cannot  imagine, 
unless  he  thought  that  his  evidence  stood  in  need  of  some  recom- 
mendation. All  I  can  say  is,  that  he  did  not  in  the  least  deserve 
the  panegyric  which  was  made  upon  him,  for  he  did  not  give  an 
nnvamished  statement  of  the  very  beginning  of  the  transaction 
which  produced  all  that  followed.     I  ask^   him  whether,  in 
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refusing  the  key,  he  did  not  mean  to  keep  an  exclusive  possession 
of  the  office,  and  to  prevent  the  bishop  even  from  coming  there  ? 
But,  observe  how  the  gentleman  fenced  witli  this  plain  question. 
'* /  did  not''  he  said,  '' refuse  him  the  key^  hut  only  lest  he  should 
take  possession.**  I  asked  him  again,  "  If  he  did  not  positively 
refuse  the  key  ? "  and  desired  the  answer  to  be  taken  down.  At 
that  moment  my  friend,  Mr.  Manly,  very  seasonably  interposed,  as 
such  a  witness  required  to  be  dry-nursed;  and  at  last  he  said, 
'*  Oh,  the  hey  was  included." 

The  bishop,  therefore,  was  actually  and  wilfully  excluded  wholly 
from  the  office.  For,  notwithstanding  Mr.  Grindley's  hesitation, 
Mr.  Sharpe,  who  followed  him,  and  who  had  not  heard  his  evidence, 
firom  the  witnesses  being  kept  apart,  swore  distinctly  and  at  oncr, 
that  the  key  was  taken  from  Dodd,  because  Grindley  thought  he 
would  let  the  bishop  have  it ;  and  the  witness  said  further — (/ 
pledge  myself  to  his  words) — ''It  was,  therbforic,  delivered 
into  my  custody,  and  i  refusibd  it  to  the  bishop.  i  did  80  by 
Mr.  Grindley's  direction,  undoubtedly." 

The  very  beginning  of  the  transaction,  then,  is  {he  total  exdusum 
of  (he  lishopfrom  his  own  court,  by  a  person  appointed  only  to  act 
as  deputy,  by  his  oum  consent,  and  during  his  own  wiU ;  which 
will  he  had  absolutely  determined  before  t/te  time  in  question.  I 
am.  therefore,  all  amazement,  when  it  shoots  across  my  mind  that 
lam  exhausting  my  strength  in  defending  the  bishop;  because, 
most  undoubtedly,  I  should  have  been  counsel  for  him  as  a  prose- 
cutor, in  bringing  his  opponents  to  justice.  According  to  this  new 
system,  I  would  have  the  judges  take  care  how  they  conduct 
themselves.  The  office-keepers  of  the  records  of  the  Courts  at 
Westminster  are  held  by  patent ;  even  the  usiier's  ])lace  of  the 
Court  of  King's  Bench  is  for  life ;  hb  too  is  allowed  to  appoint 
his  deputy,  who  is  the  man  that  puts  wafers  into  our  boxes,  and 
papers  into  our  drawers,  and  who  hands  us  our  letters  in  the  cleft 
of  a  stick.  But,  nevertheless,  I  would  have  their  loi'dships  take 
care  how  they  go  into  the  Court  of  King's  Bench,  which,  it  seems, 
18  this  man's  castle.  If  Mr.  Hewit  were  to  make  a  noise  and  dis- 
turb the  Court,  and  Lord  Kenyon  were  to  order  him  to  be  pushed 
out,  I  suppose  we  should  have  his  Lordship  at  the  next  assizes  for  a 
riot  Suppose  any  of  the  judges  wished  to  inspect  a  record  in  the 
Treasury  Chamber,  and  the  clerk  should  not  only  refuse  the  key, 
but  maintain  his  possession  with  pistols ;  would  any  man  in  his 
senses  argue  that  it  was  either  indictable  or  indecent  to  thrust  him 
out  into  the  street  ?  Yet,  where  is  the  difference  between  the 
attendants  on  a  court  civil  and  a  court  ecclesiastical  ?  Where  is 
the  difference  between  the  keeper  of  the  Records  of  the  Court  of 
King's  Bench,  or  Common  Pleas,  and  the  registrar  of  the  Consis- 
tory of  Bangor  ? 

To  all  this  I  know  it  may  be  answered,  That  these  observations 
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(suppoBing  them  to  be  well  founded)  only  establish  tlie  bishop's 
right  of  entry  into  his  office,  and  the  illegal  act  of  the  prosecutor 
in  taking  an  exclusive  ix)ssession ;  but  that  they  do  not  vindicate 
the  bishop  for  having  firot  taken  off  the  lock  in  his  absence,  nor  for 
afterwards  disturbing  him  in  the  possession  which  he  had  peaceably 
regained ;  that  the  law  was  open  to  him,  and  that  his  pei^onal 
interference  was  illegal. 

To  settle  this  point,  we  must  first  have  recourse  to  facts,  and 
then  examine  how  the  law  applies  to  them. 

It  stands  admitted,  that  though  Mr.  Grindley  knew  that  the 
bishop  had  determined  his  will,  and  had  insisted  on  his  surrender 
of  his  situation,  which  he  never  held  but  by  the  bishop's  sufferance, 
he  absolutely  refused  the  key,  with  the  design  to  exclude  him  from 
ihe  office.  It  was  not  till  (ken^  that  the  bishop,  having  no  other 
means  of  access,  ordered  the  lock  to  be  taken  off,  and  a  new  key  to 
1)6  made.  Now,  whether  this  act  of  the  bishop's  was  legal  or  illegal, 
is  wholly  beside  the  question — ^liis  Lordship  is  not  charged  with  any 
force  or  illegality  on  tAat  account ;  he  is  not  accused  even  in  the 
counsel's  speech,  with  any  impropriety  in  this  proceeding,  except 
an  intrusion  into  this  imaginary  castle  of  Mr.  Grindley.  It  is 
admitted,  in  short,  that  the  bishop  took  a  possession  aUogeAer 
peaceaMe, 

His  Lordship,  then,  having  removed  the  deputy-registrar,  without 
due  authority,  if  you  please,  and  being  (if  you  will,  for  anything 
which  interests  my  argument)  in  possession,  contrary  to  law,  let 
us  see  what  follows.  And  in  examining  this  part  of  the  evidence, 
upon  which,  ifideed,  ihe  whole  case  depends,  I  am  not  driven  to  the 
common  address  of  a  counsel  for  a  defendant  in  a  criminal  prosecu- 
tion ;  I  am  not  obliged  to  entreat  you  to  suspend  your  judgments 
till  you  hear  the  other  side ;  I  am  not  anxious  to  caution  you  to 
withhold  implicit  credit  from  the  evidence  till  the  whole  of  it  is 
before  you.    No,  gentlemen,  I  am  so  far  from  being  in  that  painful 

1>redicament»  that  though  I  know  above  half  of  wliat  you  have 
leard  is  not  true ;  although  I  know  that  the  transaction  is  dis- 
torted, perverted,  and  exaggerated  in  every  limb  and  member ;  yet 
I  desire  that  you  will  take  it  as  it  is,  and  find  your  verdict  uix)n 
the  foundation  of  its  truth.  Neither  do  I  desire  to  seduce  your 
judgments,  by  reminding  you  of  the  delicacy  of  the  casa  My  friend 
declares  he  does  not  know  you  personally,  but  that  he  supposes 
you  must  have  a  natural  sympathy  in  protecting  a  person  in  the 
bishop's  situation  against  an  imputation  so  extremely  inconsistent 
with  the  character  and  dignity  of  his  order.  It  is  natural,  as 
decent  men,  that  you  should ;  and  I,  therefore,  willingly  second 
my  learned  friend  in  that  part  of  his  address.  I  solemnly  conjure 
you  also  to  give  an  impartial  judgment ;  I  call  upon  you  to  convict 
or  acquit,  according  to  right  and  justice.  God  forbid  that  you 
should  not  t     I  dsk  no  favour  for  my  client  because  he  is  a  prelate, 
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but  I  claim  for  him  the  right  of  an  Engh'sh  subject,  to  vindicate 
his  conduct  under  the  law  of  the  land* 

The  bishop,  then,  being  in  peaceable  possession,  what  is  the 
conduct  of  the  prosecutor,  even  upon  his  own  confession?  He 
sends  for  three  men ;  two  of  whom  he  calls  domestics ;  one  of  them 
is  his  domestic  Uacksmiih.  He  comes  with  them,  and  others,  to 
the  office,  with  pistols,  and  provided  with  powder^  and  shot* 
Now,  quo  animo  did  they  come  ?  I  was  really  so  diverted  with 
the  nice  diKtinction  of  Mr.  Grindley,  in  his  answer  to  this  question, 
that  I  could  scarcely  preserve  my  gravity.  He  said,  "I  came,  it 
is  true,  with  pistols,  and  with  powder  an(l  shot,  to  take  possession  ; 
but — ^mark — I  did  not  load  my  pistols  in  order  to  take  possession 
— I  did  not  load  them  till  after  I  liad  it,  and  then  only  to  keqp  the 
{K>88e8sion  I  had  peaceably  taken."  This  would  be  an  admirable 
defence  at  the  Old  Bailey.  A  man  breaks  into  my  house  in  the 
day,  to  rob  me  of  my  plate  * — (this  is  but  too  apt  a  quotation,  for 
so  I  lost  the  whole  of  it);  but  this  felon  is  a  prudent  man,  and 
says  to  himself,  I  will  not  load  my  firearms  till  I  have  got  into 
the  house  and  taken  the  plate,  and  then  /  toill  load  therriy  to  defend 
myself  against  the  owner,  if  I  am  discovered.  This  is  Mr.  Qrind- 
ley's  law,  and,  therefore,  the  moment  he  had  forced  the  office,  he 
loaded  his  pistols,  and  called  aloud  repeatedly,  that  he  would  blow 
out  the  brains  of  the  first  man  that  entei*ed.  A  pistol  had  before 
been  held  to  the  breast  of  one  of  the  bishop's  servants ;  and  things 
were  in  this  posture  when  the  bishop  came  to  the  spot,  and  was 
admitted  into  the  office.  The  lock  which  he  had  affixed  he  found 
taken  off,  the  doors  forced  open,  and  the  apartment  occupied  by 
armed  men,  threatening  violence  to  all  who  snould  oppose  them. 

This  is  Mb.  G kindle y's  own  account.  He  admits,  that  he  had 
loaded  his  pistol  be/ore  the  bishop  came  ;  that  he  had  determined 
to  stand,  vi  et  armis,  to  maintain  possession  by  violence,  and  by 
death  if  necessary  ;  and  that  he  had  made  that  open  declaration  in 
the  hearing  of  the  bishop  of  the  diocese.  Perhaps  Mr.  Grindley 
may  wish,  hereafter,,  that  he  had  not  made  this  declamtion  so 
public;  for,  whatever  may  be  the  bishop's  forbearance,  yet  the 
criminal  law  may  yet  interpose  by  other  instruments,  and  by  other 
meana  Indeed,  I  am  truly  sorry  to  be  discussing  this  matter  for 
a  defendant  in  Jvly,  which  ought  to  have  been  the  accusation  of  a 
prosecutor  six  months  ago^  if  the  public  peace  of  the  realm  had 
been  duly  vindicated. 

The  bishop,  then,  being  at  the  door,  and  hearing  his  office  was 
taken  possession  of  by  force,  and  by  the  very  man  whom  he  had 
displaced,  the  question  is,  Did  he  do  more  than  the  law  warranted 
in  that  conjuncture  ?  I  maintain,  that,  from  overbearance,  he  did 
much  less.    If  in  this  scene  of  disorder  the  records  of  the  diocese 

*  It  Beems  Lord  Enkine's  houBe,  in  fleijeants'  Inn,  had  been  recently  broken 
open,  and  hie  plate  all  Btolen. 
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had  been  lost,  mutilated,  or  even  displaced,  the  bishop,  if  not 
legally,  would  at  the  least  have  been  morally  responsible.  It  was 
his  duty,  besides,  to  command  decency  within  the  precincts  of  liig 
church,  and  to  remove  at  a  distance  from  it  all  disturbers  of  the 
peace.  And  what  after  all  did  the  bishop  do  ?  He  walked  up 
and  down,  remonstrating  with  the  rioters,  and  desiring  them  to 
go  out,  having  before  sent  for  a  magistrate  to  act  according  to  his 
discretion.  It  is  true,  Mr.  Grindley  worked  himself  up  to  say,  that 
the  bishop  held  up  his  fist  iso  {describing  it) ;  but,  with  all  his  zeal, 
he  will  not  venture  to  swear  he  did  so  with  a  dedarcbiion,  or  even 
with  i^n  appearance,  of  an  intention  to  strike  him.  The  whole 
that  he  can  screw  up  his  conscience  to  is,  to  put  the  bishop  in  an 
attitude,  wiiich  is  contradicted  by  every  one  of  his  own  witnesses 
— who  all  say,  that  the  bishop  seemed  much  surprised,  and 
walked  to  and  fro,  (faying,  '*  This  is  fine  work  1  "  and  moving  his 
hands  backwards  and  forwards,  thus  (describing  it).  Does  this 
account  at  all  correspond  with  Mr.  Grindley's  ?  or  does  it  prove  an 
attitude  of  force,  or  even  an  expression  of  passion  ?  On  the  con- 
trary, it  appears  to  me  the  most  natural  conduct  in  the  world. 
They  may  fancy,  perhaps,  that  they  expose  the  bishop  when  they 
impute  to  him  the  common  feelings,  or  if  you  please,  the  indigna- 
tion of  A  HAN,  when  all  order  is  insulted  in  bis  pi-esenoe,  and  a 
shameless  outrage  committed  in  the  very  sanctuary  which  he  is 
called  upon,  by  the  duty  of  his  office,  and  the  dignity  of  his  station, 
to  protect.  But  is  it  required  of  any  man,  either  by  human  natnre, 
or  by  human  laws  (whatever  may  be  the  sanctity  of  his  character), 
to  look  at  such  a  proceeding  unmoved?  Would  it  have  been 
wrong,  or  indecent,  if  he  had  even  forciblt  removed  them?    I 

SAT,   IT  WAS   HIS  DUTY   TO    HAVE   DOME    BO,   WHOEVEB  WERE  THE 

OFFENDERS — whether  the  deputy- registrar,  the  registrar  himself,  or 
the  highest  man  in  the  kingdom. 

To  come  at  once  to  the  i)oint  I  maintain,  that  at  the  time  the 
bishop  came  to  the  door,  nt  which  very  moment  Grindley  was 
threatening  to  shoot  the  first  person  that  entered,  which  made 
somebody  say,  '*  Will  you  shoot  the  bishop  ?  " — I  maintain,  at  that 
very  moment  three  indictable  offences  were  committing,  which 
put  every  man  upon  the  level  of  a  magistrate,  with  regard  to 
authority,  and  even  prescribed  a  duty  to  every  man  to  suppress 
them.  In  the  firsts  there  was  an  affray  ;  which  my  friend  did 
not  define  to  you,  but  which  I  will.  Mr.  Serjeant  Hawkins,  tran- 
scribing from  the  ancient  authorities,  and  whose  definition  is 
confirmed  by  every  day's  practice,  defines  an  affray  thus :  "  It  is  an 
affray,  though  there  is  neither  actual  violence  nor  threat  of  violence, 
where  a  man  arms  himself  with  dangerous  weapons  in  such  a 
manner  as  will  naturally  cause  terror."  And  this  was  always  an 
offence  at  common  law,  and  prohibited  by  many  statutea 

Let  us  measure  Mr.  Grindiey's  conduct^  upon  his  own  account  of 
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it,  by  the  standard  of  this  law,  and  examine  whether  he  was  gniltj 
of  an  affray.  He  certainly  threatened  violence ;  but  I  will  throw 
him  in  that,  as  I  shall  examine  his  threatening  when  I  present  him 
to  you  in  the  character  of  a  rioter.  I  will  suppose,  then,  that  he 
threatened  no  violence  ;  yet  he  was  armed  with  dangerous  weapona 
in  such  a  manner  as  would  naturally  create  terror.  He  tells  you, 
with  an  air  of  triumph,  that  he  brought  the  arms  for  that  express 
purpose,  and  that  he  dispersed  those  who  came  to  disturb  him  in 
his  CA8TLE.     He  was,  therefore,  clearly  guilty  of  an  affray. 

Let  us  next  see  what  the  law  is,  as  it  regards  all  the  king's  sub- 
jects, when  an  affray  is  committed.  The  same  authorities  say — (I 
read  from  Mr.  Serjeant  Hawkins,  who  collects  the  result  of  them), 
"  That  any  private  man  may  stop  and  resist  all  persons  engaged 
in  an  affray,  and  remove  them  ;  that  if  he  receive  a  hurt  in  thus 
preserving  the  {leace,  he  may  maintain  an  action  for  damages ;  and 
that,  if  he  unavoidably  hurt  any  of  the  parties  offending  in  doing 
that  which  the  law  both  allows  and  commends,  he  may  well  justify 
it,  for  he  is  no  ways  in  fault.''  Setting  aside,  therefore,  the  office 
and  authority  of  the  bishop,  and  the  place  where  it  was  committed, 
and  considering  him  only  as  a  private  subject,  with  no  power  of 
magistracy,  he  had  a  right  to  do — not  that  which  he  did  {Jor  ta 
fact  he  did  nothing) — he  had  a  right  to  remove  them  by  main 
force,  and  to  call  others  to  assist  ia  removing  and  securing  them. 
The  bishop,  however,  did  neither  of  these  things ;  he  took  a  more 
regular  course — he  sent  for  a  magistrate  to  preserve  the  peace — he 
had,. indeed,  sent  for  him  before  became  himself;  yet  tliey  would 
have  you  believe,  that  he  went  there  for  an  illegal  purpose — as  if 
any  man  who  intended  violence,  would  send  for  a  magistrate  to 
witness  the  commission  of  it.  When  the  magistrate  came,  Mr. 
Grindley  thought  fit  to  behave  a  little  more  decently ;  and  so  far 
was  the  bishop  from  acting  with  passion  or  resentment,  that  when 
those  about  him  were  desirous  of  interfering,  and  offered  their  ser- 
vices to  turn  them  out,  he  said  to  them:  "No I  let  the  law  take 
its  course  in  due  season."  His  lordship,  by  this  answer,  showed  a 
greater  regard  for  peace  than  recollection  of  the  law ;  for  the  course 
of  the  law  did  warrant  their  forcible  removal ;  instead  of  which,  he 
left  the  prosecutor,  with  arms  in  his  hands,  in  a  possession,  taken 
originally  by  force,  and  forcibly  maintained. 

Let  us  next  examine  if  the  prosecutor  and  his  witnesses  were 
engaged  in  a  riot.  My  learned  friend  will  forgive  me  if  I  remind 
him,  that  there  is  one  part  of  the  legal  definition  of  a  riot  which 
he  omitted.  I  will,  therefore,  supply  the  omission  from  the  same 
authorities.  "A  riot  is,  where  three  persons,  or  more,  assemble 
together  with  an  intent,  mutually,  to  assist  one  another  against  any 
who  shall  oppose  them  in  the  execution  of  some  enterprise  of  a 
private  nature,  and  afterwards  actually  execute  the  same  in  a  tur- 
bulent manner  to  the  terror  of  the  people,  whether  the  act  intended 
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be  legal  or  illegal."  But  the  same  authorities  add  very  properlj 
— "  It  is  clearly  agreed,  that  in  every  riot  there  must  be  some  such 
circumstances,  either  of  actual  force  and  violence,  or  of  an  apparent 
tending  to  strike  terror  into  the  people,  because  a  riot  roust  always 
be  laid  in  terroram  poptdi"  This  most  important  part  of  the 
definition  of  a  riot,  which  my  friend  prudently  omitted,  points, 
directly  and  conclusively,  upon  the  conduct  of  his  own  client,  and 
completely  excludes  mine.  The  prosecutor,  and  his  witnesses,  did 
assemble  mutually  to  support  one  another,  and  executed  their  pur- 
pose with  arms  in  their  hands  and  with  threats  and  terror;  which 
conclusively  constitutes  a  riot,  whether  he  was  registrar  or  not, 
and  whatever  might  be  his  right  of  possession.  The  bishop,  on 
the  other  hand,  though  he  might  have  no  right  to  remove  the  pro- 
secutor, nor  any  right  to  possession,  could  not  possibly  be  a  rioter, 
for  he  came  without  violence  or  terror,  or  the  means  o/eitlier^  and, 
if  he  had  employed  them,  might  lawfully  have  used  them  against 
those  who  were  employing  both. 

Let  us  now  further  examine,  whether  I  was  right  in  maintaining 
that  there  was  an  aggravation,  from  the  ptoce  where  the  offence 
was  committed,  and  which  invested  the  bishop  with  a  distinct 
character  and  authority. 

By  the  statute  of  Edward  the  Sixth,  if  persons  come  tumultnonsly 
within  the  consecrated  precincts  of  the  church,  the  ordinary  has 
not  only  a  right  to  repress  them,  but  he  may  excommunicate  the 
offenders;  who  are,  besides,  liable  to  a  severe  and  ignominious 
temporal  punishment,  after  a  conviction  on  indictment,  even  for  an 
indecent  brawling  within  the  precincts  of  the  church,  without  any 
act  at  all,  which  would  amount  to  a  riot  or  an  affray. 

Let  us,  then,  for  a  moment,  reflect,  how  these  solemn  authorities, 
and  any  possible  offence  in  the  reverend  prelate,  can  poasibly  Ije 
reconciled ;  and  let  us  contemplate,  also,  the  condition  of  England, 
if  it  be  estAblished  as  a  precedent  upon  the  fact  before  you,  that  he 
is  amenable  to  criminal  jurisdiction  upon  this  record.  A  riot  may 
arise  in  the  street,  the  moment  after  your  verdict  is  pronounced,  by 
persons  determined  to  take  and  to  maintain  some  possession  by 
force.  I  may  see  or  hear  armed  men  threatening  death  to  all  who 
shall  oppose  them ;  yet  I  should  not  venture  to  interpose  to  restore 
the  i)eace,  because  I  cannot  try  their  titles,  nor  examine  to  which 
of  the  contending  parties  the  matter  in  controveray  may  belong.  If 
this  new  doctrine  is  to  be  established,  ask  yourselves  this  question, 
Who  will  in  future  interfere  to  maintain  that  tranquillity,  which 
the  magistrate  may  come  too  late  to  preserve,  if  the  rein  is  given  to 
disorder  in  the  beginning?  Although  dangerous  violence  may  l>e 
committitig,  though  public  order  may  be  trampled  down  within  his 
view,  a  wise  man  will  keep  hereafter  within  the  walls  of  his  own 
house.  Though  fearless  of  danger  to  his  person,  he  may  yet  justly 
fear  for  his  reputation,  since,  if  he  only  asks  what  is  the  matter, 
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and  interposes  his  authority  or  counsel,  he  may  be  put  by  the 
rioters  into  an  attitude  of  defiance,  and  may  be  subjected  to  the 
expense  and  degradation  of  a  prosecution !  The  delicate  situation 
of  the  bishop,  at  this  moment  criminally  accused  before  you,  is  ad- 
mitted ;  but  it  is  hardly  more,  gentlemen,  than  would  aUacli  upon 
persons  of  many  other  descriptions.  The  same  situation  would  not 
be  much  less  distressing  to  a  judge,  to  a  member  of  Parliament,  or 
to  any  of  you,  gentlemen,  whom  I  am  addressing.  What  would  be 
the  condition  of  the  public,  or  your  own,  if  you  might  be  thus 
dragged  to  the  assizes  as  rioters,  by  the  very  rioters  which  your 
duty  had  driven  you  to  offend  ?  I  assert,  that  society  cotild  not 
exist  for  an  hour,  if  its  laws  were  thus  calculated  to  encourage  its 
destroyers,  and  to  punish  its  protectors. 

Gentlemen,  there  is  no  man  loves  freedom  better  than  I  do; 
there  is  no  man,  I  hope,  who  would  more  strenuously  opiK)se  him- 
self to  proud  and  insolent  domination  in  men  of  authority,  whether 
proceeding  from  ministers  of  tlie  Church,  or  magistrates  of  the 
State.  There  is  no  man,  who  would  feel  less  disposed  to  step  be- 
yond my  absolutely  imposed  duty  as  an  advocate,  to  support 
oppression,  or  to  argue  away  the  privileges  of  an  Englishman.  I 
admit,  that  an  Englishman's  house  is  his  castle;  and  I  recollect 
and  recognise  all  the  liberties  he  ought  to  enjoy.  My  friend  and 
1  are  not  likely  to  differ  as  to  what  an  Englishman's  freedom  con- 
sists in.  The  freedom  that  he  and  I  love  and  contend  for,  is  ths 
SAKS.  It  is  a  freedom  tliat  grows  out  of,  and  stands  firm  upon  the 
LAW — it  is  a  lyeedom  which  rests  upon  the  ancient  institutions  of 
our  wise  forefathers — it  is  a  freedom  which  is  not  only  consistent 
with,  but  which  cannot  exist  without  public  order  and  peace — and 
above  all,  it  is  a  freedom,  cemented  by  morals,  and  still  more 
exalted  by  a  reverence  for  religion,  which  is  the  parent  of  that 
charity,  humanity,  and  mild  character,  which  has  formed,  for  ages, 
the  glory  of  this  country. 

Gentlemen,  my  learned  friend  takes  notice,  that  this  cause  has 
been  removed  from  its  primitive  tribunal,  in  order  to  be  tried  be- 
fore you  at  Shrewsbury.  He  tells  you,  he  never  saw  the  affidavit 
that  was  the  foundation  of  its  removal :  which,  however,  he  with 
Rreat  propriety  supposes  contained  matter  which  made  it  appear  to 
Lord  Kenyon  to  be  his  duty  to  withdraw  the  trial  from  its  pro|)er 
forum  in  Wales.  But,  he  is  instructed  by  Mr.  Grindley  to  deny 
that  anything  was  done,  either  by  himself,  or  any  other  person 
connected  with  him,  to  prejudice  that  tribunal,  or  the  country 
which  was  to  supply  it.  I,  on  the  other  hand,  assert  that,  upon 
the  prosecutor's  outm  evidence,  greater  injustice  and  malice  never 
marked  any  judicial  proceeding.  I  have  in  my  hand  a  book  (no 
matter  by  whom  written),  circulated  industriously  through  all 
Wales,  to  prejudice  the  public  mind  upon  the  very  question  befoi*e 
you.    But  Mr.  Grindley,  it  seems,  is  not  responsible  for  the  acts  of 
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this  anonymous  libeller.  How  far  he  is  responsible,  it  is  for  tou 
to  judge.  It  IS  for  tou  to  settle,  how  it  hap{)ened  that  the  author 
of  this  book  should  have  it  in  his  power,  minutely  to  narrate  every 
circumstance  which  Mr.  Grindley  has  himself  been  swearing  to ; 
and  that  he  should  happen,  besides,  to  paint  them  in  the  very  same 
colours,  and  to  swell  them  with  the  MZTTie  exaggerations,  with  which 
they  have  been  this  morning  accompanied.  It  will  be  for  ycu  to 
calculate  the  chances  that  should  brmg  into  the  same  book,  under 
inverted  commas,  a  long  correspondence  between  the  Bishop  of 
Bangor  and  this  very  person.  Gentlemen,  he  admits,  upon  his 
oath,  **  that  he  furnidieii  the  materials  from  whence  that  part  of 
the  work,  at  least,  might  have  reached  the  author;"  and  from 
thence  it  will  be  for  tou  to  guess  what  share  he  had  in  the  re- 
mainder. All  I  know  is,  that  from  that  time  forward  the  bishop's 
character  has  been  torn  to  pieces,  not  from  this  pamplilet  alone, 
but  by  a  pestilential  blast  of  libels,  following  one  another  ;  so  that 
it  has  been  impossible  to  read  a  newspaper,  without  having  an- 
nounced to  us  this  miserable  cause,  and  the  inquiries  forsooth  to 
be  instituted  in  Parliament,  which  were  to  follow  the  decision. 
Gentlemen,  the  same  spirit  pursues  the  cause  even  into  this  place^ 
— proceeding  from  the  same  tainted  source.  My  friend  tempers 
his  discourse  with  that  decorum  and  respect  for  religion,  which  is 
inseparable  from  the  lips  of  so  goo<l  a  roan.  He  tells  you,  that  it 
has  been  wittily  said  of  the  clergy,  and  his  client  desires  him  to 
add,  ''truly  too"-— that  the  clergy  have  found  what  Archimedes 
wished  for  in  vain — "  a  fulcrum,  from  whence  to  move  the  world ; " 
he  tells  you,  ^'that  it  is  recorded  of  that  great  philosopher,  that  he 
desired  but  to  have  a  fulcrum  for  his  engine,  to  enable  him  to 
accomplish  it."  "  Churchmen,"  says  Mr.  Grindley,  by  the  mouth  of 
Mr.  Adam,  who  cannot  abandon  him,  and  who,  as  a  sort  of  set-off 
against  his  otvn  honour  and  moderation,  is  obliged  to  inhale  the 
spirit  of  his  client, ''  The  Church,"  says  Mr.  Grindley,  "  has  found 
this  fulcrum  in  the  other  world,  and  it  is  by  playing  off  ihcU  world, 
they  enthral  the  world  we  live  in."  He  admits,  indeed,  that  when 
they  employ  their  authority  to  enforce  the  true  purposes  of  religion, 
they  have  a  right  to  that  awful  fulcrum  upon  which  their  engine  is 
placed,  and  then  their  office  will  inspire  reverence  and  submission ; 
but  when  they  make  use  of  it  for  the  lowest  and  most  violent  purposes, 
for  ends  destructive  alike  to  religion  and  civil  society  (o/course  the 
purposes  in  qtiesiion),  then  it  seems  it  is,  that  disgrace  not  only 
falls  upon  its  individuals,  but  destruction  overtakes  the  order. 

My  learned  friend,  by  his  client's  instruction,  then  immediately 
applies  this  general  reflection,  and  says,  "that  he  can  discover  no 
other  reason  why  the  bishop  would  no  longer  permit  Mr.  Grindley 
to  hold  the  office  than  that  he  had  deviated  from  his  celestial 
course — had  looked  to  the  vile  and  sordid  affairs  of  the  world,  and 
prostituted  the  sacred  dignity  of  his  character  to  purposes  which 
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would  degrade  men  in  the  lowest  situations."  My  friend  said, 
across  the  court,  that  he  had  never  seen  the  pamphlet.  Good  God ! 
I  believe  it.  But  /  have  seen  it ;  and  I  have  no  doubt  that  one- 
half  of  it  is  copied  into  his  brief:  it  is  written  in  this  very  spirit — 
it  brings  before  the  bistiop  the  events  of  France — it  warns  him  of 
the  fate  of  his  brethren  in  that  country,  as  an  awful  lesson  to  eccle- 
siastics of  all  ranks  and  denominations,  and  reminds  him  that  18 
archbishops,  118  bishops,  11,850  canons,  3000  superiors  of  con- 
vents, and  a  revenue  of  £i5,ooo,cxx)  sterling,  were  on  a  sudden  swept 
away.  [Mr.  Erakine  here  reed  an  extractfrom  the  pamphlet,  and 
then  continued:] 

Gentlemen,  all  this  is  mighty  well ;  but  he  must  be  but  little  ac- 
quainted with  the  calamities  of  France  who  believes  that  this  was  the 
source  of  them.  It  was  from  no  sttch  causes  that  those  horrors  and 
calamities  arose,  which  have  disfigured  and  dishonoured  her  revolu- 
tion, and  which  have  clouded  and  obscured  the  otherwise  majestic 
course  of  freedom ; — horrors  and  calamities  which  have  inspired  an 
alarm  into  many  good  men,  and  furnished  a  pretext  for  many 
wicked  ones  in  our  own  country.  It  was  the  profligacy  and  cor- 
ruption of  the  French  State,  and  not  the  immoralityof  her  clbbgt, 
which  produced  that  sudden  and  extraordinary  crisis,  in  the  vortex 
of  which  the  Church,  and  almost  religion  itself,  were  swallowed  up. 
The  clergy  of  France  was  pulled  down  in  the  very  manner  of  this 
pamphlet  A  trumpet  was  blown  against  their  order — ^the  Massacre 
of  St.  Bartholomew  was  acted  upon  the  stage,  and  the  Cardinal  of 
Lorraine  introduced  upon  it,  exciting  to  murder,  in  the  robes  of  his 
sacred  order.  It  was  asked  by  a  most  eloquent  writer*  (with 
whom  I  do  not  agree  in  many  things  as  I  do  in  this),  whether  this 
horrid  spectacle  was  introduced  to  inspire  the  French  people  with 
a  just  horror  of  blood  and  t)er8ecution  ? — and  he  answers  the  ques- 
tion himself,  by  saying  that  it  was  to  excite  the  indignation  of  the 
French  nation  against  beligion  and  its  offices  ;  and  that  it  had 
its  effect :  *'  That  by  such  means  the  Archbishop  of  Paris,  a  man 
only  known  to  his  flock  by  his  prayers  and  benedictions,  and  the 
extent  of  whose  vast  revenues  could  be  best  ascertained  by  his  un- 
exampled charity  to  the  unhappy,  was  to  be  hunted  down  like  a 
wild  beast,  merely  because  the  Cardinal  of  Lorraine,  in  the  six- 
teenth century,  had  been  a  rebel  and  a  murderer." 

In  the  same  manner,  this  pamphlet,  through  the  medium  of  abuse 
upon  the  Bishop  of  Bangor,  is  obviously  calculated  to  abuse  the 
minds  of  the  lower  orders  of  the  people  against  the  Church  ;  and 
to  destroy  the  best  consolation  of  numan  life,  by  bringing  the  sanc- 
tions of  religion  into  doubt  and  disrepute.  I  am,  myself,  no 
member  of  the  Church  of  England,  nor  do  I  know  that  my  friend  is 
— we  were  both  born  in  another  part  of  the  island,  and  educated  in 
other  forms  of  worship :  but  we  respect  the  offices  of  religion,  in 

*  Mr.  Bnxke. 
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whatever  hands  they  are  placed  by  the  laws  of  oar  country ;  and 
certainly  the  English  clergy  never  stood  higher  than  they  do  to-day, 
when  Mr.  Adam,  so  thoroughly  acquainted  with  the  history  of  his 
country,  as  far  as  it  is  ancient,  and  who,  from  his  personal  and  pro- 
fes8ional  connections,  is  so  perfectly  acquainted  with  all  that  passes 
in  the  world  of  our  own  day,  is  drawn  back  to  the  times  of  Laud 
and  Wolsey,  to  search  for  English  prelates,  who  have  been  a 
reproach  to  ihe  order ;  and  when  he  would  represent  tyranny  and 
oppression  in  churchmen,  is  forced  back  upon  an  unreformed 
Church,  and  to  ages  of  darkness  and  superstition,  because  it  would 
have  been  in  vain  to  look  for  them  under  the  shadow  of  that  mild 
religion  which  has  promoted  such  a  spirit  of  humanity,  and  stamped 
such  a  character  upon  our  country,  that  if  it  should  ever  please  God 
to  permit  her  to  be  agitated  like  neighbouring  nations,  the  happy 
difference  would  be  seen  between  men  wlio  reverence  religion,  and 
those  who  set  out  with  destroying  it  The  Bishops  besides  (to  do 
them  common  justice),  are  certainly  the  last  of  the  clergy  that 
should  be  attacked.  The  indulgent  spirit  of  reformed  Christianity, 
recollecting  that,  though  invested  with  a  divine  office,  they  are  men 
with  human  passions  and  affections,  permits  them  to  mix  in  all 
the  customary  indulgences,  which,  without  cornipting  our  morals, 
constitute  much  of  the  comfort  and  hnppiness  of  our  lives;  yet, 
they  in  a  manner  separate  themselves  from  their  own  families  ;  and 
whilst  the  other  orders  of  the  clergy,  even  the  most  dignified,  enjoy 
(without  being  condemned  for  it)  the  amusements  which  taste  and 
refinement  spread  before  us,  no  bishop  is  found  within  these  haunts 
of  dissipation.  So  far  from  subjecting  themselves  to  be  brought  to 
the  assizes  for  riot  and  disorder,  they  thus  refuse  many  of  the  harm- 
less gratifications,  which,  perhaps,  rather  give  a  grace  and  orna- 
ment to  virtue,  than  disfigure  the  character  of  a  Christian  ;  and  I 
am  sure,  the  reverend  prelate,  whom  I  represent,  has  never  over- 
stepped those  limits,  which  a  decorum,  perhaps  overstrained,  has 
by  custom  imposed  upon  the  whole  order.  The  bishop  s  individual 
character,  like  every  other  man's,  must  be  gathered  from  his  life, 
which,  I  have  always  understood,  has  been  eminently  useful  and 
virtuous.  I  know  he  is  connected  with  those  whose  lives  are  both  ; 
and  who  must  be  suffering  distress  at  this  moment  from  these  pro- 
ceedings. He  is  nearly  allied  to  one,*  whose  extniordinary  know- 
ledge  enables  him  to  fulfil  the  duties  of  a  warm  benevolence,  in 
restoring  health  to  the  sick,  and  in  bringing  back  hope  and  consola- 
tion along  with  it,  to  families  in  the  bitterness  of  affliction  and 
distress.  I  have  more  than  once  received  that  blessing  at  his 
hands,  which  has  added  not  a  little  to  the  anxiety  which  I  now  feel. 
Gentlemen,  I  am  instructed,  and  indeed  pressed  by  the  anxiety 
of  the  bishop's  friends,  to  call  many  witnesses,  to  show,  that  he  was 
by  no  means  disturbed  with  passion,  as  has  been  represented,  and 

*  The  celebrated  Dr.  Bicliard  Warren. 
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that,  so  far  from  it,  he  even  repressed  those,  whose  zeal  for  order 
and  whose  affection  for  his  person,  prompted  them  to  interfere, 
saying  to  them,  "  The  law  will  interpose  in  due  season."  I  have 
witnesses,  to  a  great  number,  whom  I  am  pressed  to  call  before 
yon,  who  would  contradict  Mr.  Grindley  in  the  most  material  parts 
of  his  testimony ;  but  then  I  feel  the  advantage  he  would  derive 
from  this  unnecessary  course ;  he  would  have  an  opportunity,  from 
it,  to  deprive  the  reverend  prelate  of  the  testimony  and  protection 
of  your  approbation.  He  would  say,  no  doubt, ''  Oh,  I  made  out 
the  case  which  vindicated  my  prosecution,  though  it  was  afterwards 
overturned  by  the  testimony  of  persons  in  the  bishop^s  suite,  and 
implicitly  devoted  to  his  service ;  I  laid  facts  before  the  jury,  from 
which  a  conviction  must  have  followed,  and  I  am  not  responsible 
for  the  false  glosses  by  which  his  toitnesses  have  perverted  themJ* 
This  wonld  be  the  language  of  the  prosecutor;  and  I  am,  therefore, 
extremely  anxious  that  your  verdict  should  proceed  upon  the  facie 
as  they  now  stand  be/ore  the  Court,  and  that  you  should  repel,  with 
indignation,  a  charge  which  is  defeated  by  the  very  evidence  that 
has  been  given  to  support  it  I  cannot,  besides,  endure  the  humilia- 
tion of  fighting  with  a  shadow,  and  the  imprudence  of  giving  im- 
portance to  what  I  hold  to  be  nothing^  by  putting  anything  in  the 
tscale  against  it ;  a  conduct  which  would  amount  to  a  confession 
that  something  had  been  proved  whioh  demanded  an  answer.  How 
far  those  from  whom  my  instructions  come  may  think  me  war- 
ranted in  pursuing  this  course,  I  do  not  know  ;  but  the  decision  of 
that  miestion  will  not  rest  with  either  of  us,  if  your  good  sense  and 
consciences  should,  as  I  am  persuaded  they  will,  give  an  immediate 
and  seasonable  sanction  to  this  conclusion  of  the  trial. 

In  about  five  minutes  the  jury  acquitted  all  the  defendants. 


SPEECH  far  Mr.  Cuthbll  on  an  indicimerU  far  ptMiahing 

a  libd. 

THE  SUBJECT. 

The  following  speech  of  Lord  Erekine  was  delivered  in  the  Court  of 
King's  Bench,  at  Westminster,  on  the  21st  of  Febraary  1799.  The  case 
of  Mr.  Cuthell  was  shortly  this :  The  Bishop  of  Landaf^  in  the  year  1798, 
had  published  a  pamphlet  inculcating  the  duty  of  the  people  of  this 
couutry  to  exert  themselves  to  the  utmost  in  the  critical  exigency  of  its 
affairs,  in  consequence  of  the  French  Revolution  and  the  danger  of  an 
invasion  from  France,  and  inculcating  the  propriety  of  submitting  to  a 
regular  system  of  high  taxation  within  the  year  for  supplying  every  neces- 
sity of  the  State.  To  this  pamphlet  the  Rev.  Mr.  Gilbert  Wakefield,  well 
known  and  remembered  as  an  eminent  scholar,  published  a  reply,  on  the 
appearance  of  which  in  the  shops  of  London,  the  late  Mr.  Johnson,  of  St 
Paul's  Churchyard,  and  another  bookseller  who  had  sold  it,  were  prose- 
cuted by  the  Attorney-General,  and  convicted  ;  Lord  Eenyon  and  the  two 
special  juries  who  tried  the  causes  at  Guildhall  having  considered  Mr. 
Wakefield's  pamphlet  to  be  a  seditious  libel,  and  the  booksellers  respon- 
sible as  publishers. 

After  these  convictions,  the  Attomey-G(eneral  indicted  Mr.  Wakefield 
himself  as  the  author,  and  Mr.  Cuthell,  the  bookseller  of  Holbom^  who 
had  sold  it  in  his  shop.  Mr.  Cuthell's  case  was  a  very  particular  one.  He 
was  not  a  publisher  of  books  or  pamphlets  on  politioEil  or  other  transitory 
subjects,  but  dealt  almost  entirely  in  books  of  classical  learning ;  and  as 
such  a  bookseller  had  been  selected  by  Mr.  Wakefield  to  publish  many  of 
his  learned  works,  but  never  any  other — nor  had,  indeed,  Mr.  Wakefield 
written  any  other ;  nor  did  it  appear  that  Mr.  Cuthell  had  any  reason  to 
suspect  that  Mr.  Wakefield  had  become  a  writer  upon  any  political  topics, 
as  the  Bishop  of  Landaff,  to  whom  he  was  publishing  a  reply,  had  written 
largely  upon  theological  subjects. 

The  reply  to  the  Bishop  of  Landaff  was  not  printed  by  Mr.  Cuthell, 
but  by  a  Mr.  Hamilton,  a  printer  employed  by  Mr.  Wakefield  himself,  who 
directed  some  copies  to  be  sent  for  sale  to  Mr.  Cuthell's  shop,  as  he  had 
always  been  the  publisher  and  seller  of  his  many  classical  works.  Mr. 
Cuthell  began  to  sell  them  without  due  examination,  but  instantly  stopped 
the  sale  upon  the  first  intimation  of  the  nature  and  character  of  the 
work 

The  indictment  against  Mr.  Wakefield,  the  author,  and  against  Mr. 
Cuthell,  the  bookseller,  were  appointed  on  the  same  day,  the  2i8t  of 
February  1799,  for  trial;  and  Mr.  Cuthell  being  to  be  tried  ftr^ty  and 
Mr.  Wakefield  being  to  make  his  own  defence  as  the  author,  Lord  Ersldne 
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appears  to  have  taken  his  stand  for  Mr.  Cathell  upon  his  particular  ntua- 
iion,  contending  that,  having  always  been  the  publisher  of  Mr.  Wakefield's 
works  upon  subjects  of  ancient  learning  only,  and  that  this  pamphlet  being 
brought  to  him  by  Mr.  Wakefield  himself,  without  any  notice  of  so  great 
a  cbaoge  of  subject,  he  had  suffered  it  to  be  sold  upon  tfie  faith  of  Mr 
Wakefidd^i  character^  and  the  abstract  nature  of  all  his  other  uforke,  vdth- 
out  suspecting  that  the  subject  was  political^  much  less  seditious;  the 
shopman,  who  was  called  as  a  witness,  having  sworn  that  it  would  not 
otherwise,  under  his  general  instructions  and  the  nature  of  Mr.  Cutheirs 
business,  have  found  any  entrance  into  the  shop.  To  confirm  this  defence, 
Mr.  Wakefield,  the  author,  was  called  by  Mr.  Cutbell,  but  declined  answer- 
iDg,  as  it  might  criminate  himself.  How  the  exculpation  of  Mr.  Cutbell 
codd  have  criminated  Mr.  Wakefield,  beyond  the  writing  of  the  book,  of 
which  the  Crown  was  known  to  have  had  full  proof,  and  which  was  not 
afterwards  denied  by  Mr.  Wakefield  in  his  own  defence,  it  is  not  easy  to 
understand ;  but  Mr.  Wakefield  bad  a  most  unquestionable  right  to  refuse 
the  aid  of  his  testimony  to  Mr,  Cuthell,  whose  case,  however,  suffered  con- 
siderably from  the  want  of  it^ 


THE  SPEECH. 

I  RISE  to  address  you,  gentlemen  of  the  jury,  with  as  much  anxiety 
as  I  have  ever  felt  in  the  course  of  my  professional  life.  The  duty 
I  have  to  perform  is  difiScult  and  delicate.  I  am  counsel  for  Mr. 
Culhell  OTilt/,  who  is  charged  merely  as  publisher  of  a  writing, 
for  which  the  reverend  gentleman  now  in  court  (and  who  is  io 
plead  his  ovm  cause)  is  immediately  afterwards  to  be  tried,  on  an- 
other indictment,  as  the  author.  The  rules  of  law  would  entitle 
Mr.  Cuthell  to  a  dmble  defence;  he  might  maintain  the  innocence 
of  the  hooky  because  his  crime  os  publisher  can  have  no  existence 
unless  the  matter  be  criminal  winch  he  has  published ;  and  sup- 
posing it  to  &e  criminal,  he  might  separate  himself  by  evidence 
from  the  criminal  purpose  charged  upon  him  by  the  record.  The 
first  of  these  ofiSces  he  must  not  be  supposed  to  shrink  from  be- 
cause of  its  difiKculty,  or  from  the  force  of  the  verdicts  which  the 
Attorney-Qeneral  has  adverted  to  as  having  been  given  in  the  city 
of  London ;  Mr.  Johnson,  who  was  Oiere  convicted,  stood  in  the  or- 
dinary situation  of  a  bookseller  selling  a  book  in  the  course  of  his 
trade.  On  that  occasion  I  thought  myself  bound  to  make  the  de- 
fence oithe  hook;  but  the  defence  of  a  hook  may  be  one  thing,  and 
that  of  its  publisher  another.  There  can  be  no  proceedings  in  rem 
by  an  attorney-general  against  a  book  as  against  tea  or  brandy  in 
the  Exchequer.  The  intention  of  ike  author  and  of  each  publisher* 
involves  another  consideration,  and  it  is  impossible  to  pronoimce 
what  opinion  the  jury  of  London  might  have  held  concerning  the 
book,  if  its  author  had  been  to  lay  before  them  his  own  motives, 
and  the  circumstances  under  which  it  was  written.    Even  after  Mr. 
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Ciithell  shall  be  convicted  from  my  failing  in  his  defence  (a  8iip- 
position  I  only  put,  as  the  wisest  tribunals  are  fallible  in  their  jud<^- 
ments),  the  verdict  ought  not,  in  the  remotest  degree,  to  affect  the 
reverend  gentleman  who  is  afterwards  to  defend  himself.  Hia  mo- 
tives and  intentions  will  be  an  entirely  new  cause,  to  be  judged  of 
as  if  no  trial  had  ever  been  had  upon  the  subject ;  and  so  far  from 
being  prejudged  by  other  decisions,  I  think  that,  for  many  reasons, 
lie  will  be  entitled  to  the  most  impartial  and  the  most  indulgent 
attention.  These  considerations  have  determined  me  upon  the 
course  I  shall  pursue.  As  Mr,  CiUheWa  exculpation  is  by  discon- 
necting himself  wholly  from  the  work  as  a  criminal  publisher, 
from  his  total  ignorance  of  its  contents,  and,  indeed,  almost  of  its 
existence,  I  shall  leave  the  province  of  its  defence  to  Mr.  Wakefield 
himself,  who  can  best  explain  to  his  own  jury  the  genuine  senti- 
ments which  produced  it,  and  whose  very  deportment  and  manner 
in  pleading  his  own  cause  may  strikingly  enforce  upon  their  con- 
sciences and  understanding  the  truth  and  integrity  of  his  defence. 
Observations  from  me  might  only  coldly  anticipate,  and,  perhaps, 
clash  with  the  arguments  which  the  author  has  a  just,  natural,  and 
a  most  interesting  right  to  insist  upon  for  himself. 

There  is  another  consideration  which  further  induces  me  to  pur- 
sue this  course.  The  cause,  so  conducted,  will  involve  a  most  im- 
portant question,  as  it  regards  the  lil)erty  of  the  press ;  because, 
though  the  principles  of  criminal  and  civil  justice  are  distinguished 
by  as  clear  a  boundaiy  as  that  which  separates  the  hemispheres  of 
light  and  darkness,  and  though  they  ara  carried  into  daily  practice 
throughout  the  whole  circle  of  the  law,  yet  they  have  been  too  long 
confounded  and  blended  together  when  a2^6eZ  is  the  ci*ime  to  be  judged. 
This  confusion,  gentlemen,  has  not  proceeded  from  any  difiiculty 
which  has  involved  the  subject,  because  of  all  the  parts  of  our  com- 
plicated system  of  law  it  is  the  simplest  and  clearest ;  but  because 

POLITICAL  JUDGES,  FOLLOWINQ  ONE  ANOTHER  IN  CLOSE  ORDER,  &nd 

endeavouring  to  abridge  the  rights  and  privileges  of  juries,  have 
])erverted  and  distorted  the  clearest  maxims  of  universal  jurispru- 
dence, and  the  most  uniform  precedents  of  English  law.  Nothing 
ean  establish  this  so  decisively  as  the  concurrence  with  which  all 
judges  have  agreed  in  the  principles  of  civil  actions  for  libels  or 
slander,  concerning  which  there  never  has  been  a  controversy,  nor 
is  there  to  be  found  throughout  the  numerous  reports  of  our  courts 
of  justice  a  discordant  case  on  the  subject;  but  in  indictments  for 
libeUf  or,  more  properly,  in  indictments  for  political  libels,  the  con- 
fusion began  and  ended. 

In  the  case  of  a  civil  action,  throughout  the  whole  range  of  civil 
injuries  the  master  is  always  civiliter  answerable  for  the  act  of  his 
servant  or  agent ;  and  accident  or  neglect  can  therefore  be  no  an- 
swer to  a  plaintiff  complaining  of  a  consequential  wrong.  If  the 
driver  of  a  public  carriage  maliciously  overturns  another  upon  the: 
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road,  whilst  the  proprietor  is  asleep  in  his  hed  at  a  hundred  miles* 
distance,  the  partj  injuring  must  unquestionably  pay  the  damages 
to  a  farthing;  hut  though  such  malicious  servant  might  also  oe 
indicted,  and  suffer  an  infamous  judgment,  coM  the  master  alao 
become  the  object  o/such  a  prosecution  t  Certainly  not.  In  the 
same  manner,  partners  in  trade  are  civiUy  answerable  for  bills 
drawn  by  one  another,  or  by  their  agents,  drawing  them  by  procu- 
mtion,  though  fraudulently,  and  in  abuse  of  their  trusts;  hut  if 
one  partner  commits  a  fraud  by  forgery  or  fictitious  indorsements, 
so  as  to  subject  himself  to  death,  or  other  punishment  by  indict- 
menty  could  the  other  partners  be  indicted  ?  To  answer  such  a 
question  here  would  be  folly ;  because  it  not  only  answers  itself  ill 
the  negative,  but  exposes  to  scorn  every  argument  which  would 
confound  indictments  with  civil  actions.  Why,  then,  is  printing 
and  ptMishing  to  be  an  exception  to  every  other  human  act! 
Why  is  a  man  to  be  answerable  criminaliter  for  the  crime  of  his 
servant  in  this  instanee  more  than  in  all  other  cases  ?  Why  is  a 
man  who  happens  to  have  published  a  libel  under  circumstances  of 
mere  accident,  or,  if  you  will,  from  actual  carelessness  or  negli- 
gence, but  without  criminal  purpose,  to  be  subjected  to  an  infa- 
mous punishment,  and  harangued  from  a  British  bench  as  if  he 
were  the  malignant  author  of  that  which  it  was  confessed  before 
the  Court  delivering  the  sentence  that  he  never  had  seen  or  Jieard 
off  As  far,  indeed,  as  damages  go,  the  principle  is  intelligible  and 
universal ;  but  as  it  establishes  a  crime,  and  inflicts  a  punishment 
which  affects  character  and  imposes  disgrace,  it  is  shocking  to 
humanity  and  insulting  to  common  sense.  The  Court  of  King's 
Bench,  since  I  have  been  at  the  bar  (very  long,  I  admit,  before  the 
noble  lord  presided  in  it,  but  under  the  administration  of  a  truly 
great  Judge),  pronounced  ttie  infamous  judgment  of  the  pillory  on 
a  most  respectable  proprietor  of  a  newspaper  for  a  libel  on  the 
Busstan  Ambassador,  copied,  too,  out  of  another  paper,  but  which 
I  myself  showed  to  the  Court  by  the  affidavit  of  his  physician 
appeared  in  the  frst  as  well  as  in  the  second  paper,  whilst  the  de- 
fendant was  on  his  sick-bed  in  the  country,  delirious  in  a  fever.  I 
believe  that  affidavit  is  still  on  the  files  of  the  Court.  I  have 
thought  of  it  often — I  have  dreamed  of  it,  and  started  from  my 
sleep— sunk  back  to  sleep,  and  started  from  it  again.  The  painful 
recollection  of  it  I  shall  die  with.  How  is  this  vindicated  ?  From 
the  supposed  necessity  of  the  case.  An  indictment  for  a  libel  is, 
therefore,  considered  to  be  an  anomaly  in  the  law.  It  was  held  so 
undoubtedly;  but  the  exposition  of  that  error  lies  before  me ;  the 
Libel  Act  lies  before  me,  which  eospressly  and  in  terms  directs  that 
the  trial  of  a  libel  shall  be  conducted  like  every  other  trial  for  any 
other  crime;  and  that  the  jury  shall  decide  not  upon  the  mere  fact 
of  printing  or  publishing,  but  upon  the  whole  matter  put  in  issue 
— LC.,  ihepublicalionofthe  libel  with  the  intentions  ohabgsd  by 

2  L 
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THE  IHDICTMBNT.  This  is  the  rule  by  the  Libel  Act ;  and  ywt^  the 
jury,  as  well  as  the  Court,  are  bound  by  it.  What,  then,  does  the 
present  indictment  charge?  Does  it  charge  merely  that  Mr. 
Cuthell  ptiblished,  or  negligently  published,  the  "  Reply  to  the  Bishop 
of  Landaff "  ?  No.  It  charges :  "  that  the  defendant,  being  a 
wicked  and  seditioiia  person,  and  malignantly  and  traitorously  in- 
tending to  secure  the  iniHision  of  Great  Britain  by  the  French,  and 
to  induce  the  people  not  to  defend  the  country,  had  published,  dtc., 
BETTING  FORTH  THE  BOOK."  This  is  the  charge,  and  you  must 
believe  the  whole  complex  proposition  before  the  defendant  can  be 
legally  convicted.  No  man  can  stand  up  to  deny  this  in  the  teeth 
of  the  Libel  Act,  which  reduces  the  question  wholly  to  the-intention, 
which  ought  to  be  a  foundation  for  their  verdict  Is  your  belief  of 
negligence  sufficient  to  condemn  Mr.  Cuthell  upon  this  indictment, 
though  you  may  disci-edit  the  criminal  motive  which  is  averred  ? 
The  best  way  of  trying  that  question  is  to  find  the  negligence  by 
a  special  verdict,  and  negative  the  motives  a^  alleged  by  the  indicir 
ment.    Do  that,  and  I  am  satisfied. 

I  am  not  contending  that  it  may  not  be  wise  that  the  law  should 
punish  printers  and  publishers  even  by  way  of  indictment  for  gross 
negligence  (crassa  negligeniia),  because  of  the  great  danger  of 
adopting  a  contrary  rula  Let  it,  for  argument's  sake,  be  taken 
that  such  an  indictment  may,  even  as  the  law  stands,  be  properly 
maintained ;  but  if  this  be  so,  why  should  not  the  indictment,  in 
conformity  with  the  universal  rules  of  pleading,  charge  such  negli- 
gence by  a  distinct  count  ?  Upon  what  principle  is  a  man  who  is 
guilty  of  one  crime  to  be  convicted  without  a  shadow  of  evidence, 
or  in  the  teeth  of  all  evidence,  of  another  crime,  greatly  more  hei- 
nous, and  totally  different  f 

If  upon  a  count  charging  a  negligent  publication  a  publisher 
were  convicted,  he  could  only  appear  upon  the  record  to  be  gtn'lty 
from  negligence  ;  but  according  to  the  present  practice  the  Judge 
tells  the  jury  that  though  a  defendant  has  only  been  negligent,  he 
is  guilty  upon  the  whole  record,  which  charges  a  treasonable,  sedi- 
tious, or  malignant  intention ;  and  after  such  a  conviction,  when 
he  appears  in  court  to  receive  judgment,  and  reminds  the  judge 
who  inveighs  against  his  traitorous,  seditions,  or  malignant  conduct 
that  the  evidence  established  his  negligence  only,  he  is  instantly 
silenced,  and  told  that  he  is  estopped  by  the  record,  which  charges 
a  publication  with  these  mischievous  intentions,  and  of  which  en- 
tire charge  the  jury  have  found  him  guilty.  I  appeal,  boldly,  to 
the  truly  excellent  and  learned  Chief-Justice  whether  this  be  con- 
formable to  the  precision  of  the  English  law  in  any  of  its  other 
branches,  or  to  ^e  justice  of  any  law  throughout  the  world. 

But  it  has  been  said,  and  truly,  How  is  the  intention  to  be  proved 
but  by  the  act  ?  I  of  course  admit  that  the  intentions  of  men  are 
inferences  of  reason  from  their  actions,  whae  the  action  can  Jhw 
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hut  from  onb  motive,  and  he  the  reaaonoMe  result  btU  q/*oinc  intek- 
TiON.  Proof  of  mtch  an  action  is  andoubtedlj  most  convinoiDg 
proof  of  the  only  intention  which  could  produce  it,  but  there  are 
few  such  actions,  nor,  indeed,  scarcely  any  human  conduct  which 
may  not  by  circumstances  be  qualified  from  its  original  primdjade 
character  or  appearance.  This  qualification  is  the  foundation  of 
all  defence  agamst  imputed  crimes.  A  mortal  wound  or  blow, 
without  adequate  provocation  visible  to  a  grand  jury,  is  a  just 
foundation  for  an  indictment  of  murder ;  but  the  accused  may  repel 
that  inference,  and  reduce  the  crime  from  murder  to  manslaughter, 
or  to  excusable,  and  even  to  justifiable  homicide.  Mr.  Cuthell 
asks  no  more.  He  admits  that  on  the  evidence  now  before  you  he 
ought  to  be  convicted  if  the  book  is  in  your  judgment  a  libel,  be- 
cause he  stands  before  you  as  a  publisher,  and  may  be  therefore 
taken  to  have  been  secretly  connected  with  the  author,  or  even  to 
be  the  author  himself ;  but  he  claims  the  right  of  repelling  those 
presumptions  hy  proof,  and  the  only  difference  between  the  Crown 
and  me  will  be,  not  as  to  the  existence  of  the  facts  on  which  I  rest 
my  defence,  hut  whdher  the  proof  may  be  received  as  relevanty  and 
be  acted  upon  if  believed  by  you  the  Jury.  I  am  sorry  to  say, 
gentlemen,  that  it  is  now  become  a  commonplace  position  that 
printers  and  booksellers  are  answerable  for  simple  negligence ; 
yet  no  Judge  in  my  hearing  has  ever  stated  that  naked  proposition 
from  the  bench.  It  has  been  imputed  as  the  doctrine  of  the  noble 
and  learned  Judge,  when  and  where  he  delivered  it  I  am  ignorant; 
he  has,  on  the  contrary,  tried  indictments  on  the  principles  of  the 
Libel  Bill,  before  the  Libel  Bill  existed,  and  on  these  principles 
Stockdale  was  tried  before  him  and  acquitted.  Where  a  printer, 
indeed,  has  printed,  or  a  bookseller  has  sold  a  book,  written  by  an 
unknown  or  unproduced  author,  and  cannot  bring  any  evidence  in 
his  defence,  he  must,  to  be  sure,  in  common  sense  and  upon  every 

Erinciple  of  law,  be  criminally  responsible  if  the  thing  published 
e  a  libel,  but  not  for  negligence  only,  but  as  criminal  in  the  full 
extent  of  the  indictment.  A  publisher,  indeed,  though  separated 
in  original  intention  from  the  criminal  motives  of  the  author,  may 
he  found  to  be  responsible  in  law  for  the  publication,  upon  the 
legal  presumption  that  he  had  adopted  (he  criminal  sentiments  of 
the  author f  and  criminally  drculaied  them  by  printing  or  publican 
tion.  But  such  a  conviction  does  by  no  means  establish  the  pro- 
position that  innocent  printers  or  publishers,  where  they  can  show 
their  innocence,  are  criminally  responsible  for  negligence  only. 
On  the  contrary,  it  proceeds  upon  the  criminality  being  primd  facie 
established  by  the  act  of  publishing  in  cases  where  the  printer  or 
publisher  cannot  show  the  negligence  or  accident  which  dbA  led  to 
the  publication  ;  but  where  such  mere  negligence  or  accident  can 
be  established  to  the  satisfaction  of  a  Jury,  which  not  very  often 
can  be  the  case,  the  criminal  inference  is  then  repelled,  and  the 
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defendant  onght  to  be  entitled  to  an  acquittal.  Tlie  nnmerona 
oonTiotions,  therefore,  of  poblishera,  upon  the  mere  ad  of  publioa" 
twUf  establiBh  no  Buch  proposition  as  that  which  the  Attorney- 
General  has  contended  for ;  becanne  such  publishers  were  convicted 
of  the  criminal  intentions  diarged  in  the  indictment^  not  upon  the 
principle  of  criminal  responsibility  for  an  act  of  neglect  only,  but 
because  it  could  not  be  established  in  these  ccues  that  the  act  of 
publishing  arose  from  negligence  only.  By  the  act  of  publishing 
matter  from  whence  a  criminal  intention  results^  as  an  inference  of 
reason,  and  therefore  as  an  inference  of  law,  the  criminal  mind  is 
primd  facie  fairly  imputebie,  and  in  the  absence  therefore  of  aatisfao- 
tory  oTidence  on  the  part  of  the  defendant  to  repel  the  criminal  con- 
clusion, the  guilt  is  dnly  established.  But,  then,  this  is  not  doctrine 
applicable  singly  to  libels — ^it  applies  equally  to  aU  Crimea  where 
the  most  innocent  man  may  be  conTtcted,  if  from  unfortunate  cir* 
cumstances  he  cannot  repel  the  presumptions  arising  from  crimi- 
nating proof.  But  the  doctrine  which  I  ehall  ever  oppose  as 
destructive  of  every  human  security,  and  repugnant  to  the  first 
elements  of  criminal  justice,  is  this,  thai  though  the  defendant, 
taking  upon  himadf  &e  difficult,  and  frequetMy  impoesible  proof 
ofaoeident  or  oversight,  should  be  able  to  convince  the  jury  that  he 
never  saw  the  matter  charged  to  be  a  libel — ^that  it  was  imposed 
upon  him  as  a  work  of  a  different  quality — or  that  he  was  absent 
when  a  servant  sold  it,  and  to  which  servant  he  had  not  given  a 
general  license  to  sell  everything  which  was  brought  to  him — and 
who,  moreover,  could  fortify  the  proof  of  his  innocence  by  his  general 
deportment  and  character ;  yet,  that  such  a  publisher  must  never^ 
theless  be  found  guilty  as  a  malignant  publisher,  by  virtue  of  an 
abstract  legal  proposition-^this  I  deny,  and  have  throughout  my 
whole  professional  life  uniformly  denied.  It  never  has  been 
adjudged  in  such  a  shape  as  to  be  fairly  grappled  with.  I  posi- 
tively deny  such  a  doctrine,  and  I  am  sure  that  no  Judge  ever 
risked  his  character  with  the  public  by  delivering  it  as  law  from 
the  bench.  The  judges  may  have  been  bound  at  nisi  prius,  as  I 
admit  they  are,  to  decide  according  to  the  current  of  decisions.  I 
will  meet  my  learned  friend  the  Attorney-General  in  the  Lords' 
House  of  Parliament  on  that  question,  if  you  the  jury  will  assist 
me  with  the  fact  to  raise  it  by  finding  as  a  special  verdict — "  Thai 
the  book  if  you  please  was  a  libd — that  Mr,  UiUhellt  the  defendant, 
pubUshei  it,  bid  ihai  he  published  it  from  negligence  and  inad- 
vertency, WITHOUT  THE  MOTIVES  GHABGBD    BY  THE    INDIOTMSKT." 

If  you,  gentlemen  of  the  jury,  will  find  such  a  verdict»  /  will  con" 
sent  never  to  reenter  Westminster  HclU  again  if  one  Judge  out  of 
the  twelve  toiU,  upon  a  unit  of  error  ^  pronounce  judgment  for  the 
Grown,  The  thing  is  impossible,  and  the  Libel  Act  was  made  for 
no  other  pui^se  than  to  suppress  doctrines  which  had  long  been 
branded  as  pemioious  and   destructive  to  public  freedom  and 
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Becarity.  The  Libel  Bill  was  passed  to  prevent  trials  of  libels  from 
being  treated  as  an  anomaly  in  the  law,  and  to  pat  them  on  a  foot* 
ing  with  all  other  crimes ;  and  no  crime  can  possibly  exist  when 
tJie  nUentian  which  constitutes  its  essence  oan  be  separated  from 
the  act-**'  Actus  non  facit  reunty  nisi  mens  sii  rea,'  If  a  man, 
without  knowing  the  King,  were  to  give  him  a  blow  which  might 
even  endanger  his  life,  could  he  be  convicted  of  compassing  and 
imagining  the  death  o^the  King  under  the  statute  of  Edward  III.  ? 
Undoubtedly  no^-^-because  the  compassing  or  intention  was  the 
crime,  and  the  blow  was  only  the  overt  act  from  whence  the  00m* 
passing  was  to  be  a  l^al  inference,  unless  the  prisoner  repelled  it 
by  showing  the  circumstances  of  the  accident  and  ignorance  under 
which  he  assaulted  the  King.  I  of  course  admit  that  it  is  not 
necessary  to  prove  that  a  publisher  had  seen  the  book  he  published ; 
for  if  he  authorises  liis  servants  to  publish  everything  without 
examination,  it  would  be  sufficient  proof  in  the  judgment  of  a 
jury»  according  to  circumstances,  that  he  was  the  wilful  and 
criminal  publisher  or  author  himself,  or  secretly  connected  with 
the  author,  and  criminally  implicated  in  his  guilt.  But  the  present 
question  is,  whether,  if  he  can  convince  you,  il^e  Jury,  of  his  inr^o- 
cence,  you  are  stiU  bound  to  convict  him  under  an  imperative  rule 
o/law^  though  you  believed  his  mind  to  have  been  unconscicus  of 
the  crime  imptUed  by  the  indictment. 

If  a  man  were  to  go  upon  the  roof  of  a  house  in  the  Strand  or 
Fleet  Street,  and  throw  down  large  stones  upon  the  passengers 
below,  it  would  undoubtedly  be  murder,  though  a  stranger  only 
were  killed,  against  whom  no  particular  malice  could  possibly  be 
Buspected-*^.^.,  it  would  be  murder  if  these  facts  were  returned  to 
the  judges  by  special  verdict  But  would  a  jury  be  bound  to 
convict  him,  even  though  they  were  convinced  by  the  dearest  evi^ 
denoe  that  he  had  mistaken  the  side  of  the  house,  and  from  inad- 
vertenoe,  had  thrown  the  stones  into  the  street  instead  of  on  the 
other  side,  which  led  to  an  unfrequented  spot  f  This  proof  might 
be  difficult:  but  if  ih^  proof  existed,  and  the  jury  bdieved  it, 
WOULD  IT  BB  MUSDBB  ?  CommoQ  law,  conmion  sense,  and  common 
humanity,  revolt  alike  at  Uie  idea. 

The  Attorney'-Gleneral  has  admitted  the  true  principle  of  the 
liberty  ef  the  press,  as  it  regards  the  quality  of  a  publication.  He 
has  admitted  it,  greatly  to  his  honour,  because  he  is  the  first 
Attorn^-Genend  who  ever,  to  my  knowledge,  has  so  distincUy 
admitted  it  He  has,  indeed,  admitted  the  true  principle  in  the 
very  way  I  have  always  understood  it  in  most  of  the  criminal  pro* 
secntioQS  which,  in  my  time,  have  been  the  subject  of  trial.  The 
questions  Iiave  always  arisen  on  the  application  of  Hie  princiide  to 
particular  cases,  and  that  is  the  sole  question  to^ay.  Me  has 
admitted  that  every  subject  has  a  clear  right  freely  to  discuss  the 
principles  and  forms  of  tlie  Government,  to  argue  upon  their 
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imperfections,  and  to  propose  remedies ;  to  arraign,  with  decency 
and  fair  argument,  the  responsible  ministers  and  magistrates  of  the 
country,  though  not  to  hold  them  up  to  general,  indiscriminating 
execration  and  contempt ;  and  he  has  admitted  also,  that  it  is  the 
office  of  the  jury  to  say  within  which  of  the  two  descriptions  any 
political  writing  was  to  be  classed.  This  admission  comes  strongly 
in  support  of  publishers.  For  if  an  author  could  not  write  legally 
upon  any  such  subjects,  publishers  ought  then  to  reject  the  book 
altogether  upon  the  very  view  of  the  subject,  as  collected  from  the 
title-page,  without  adverting  to  the  contents.  But  if  writings 
respecting  our  Government,  and  its  due  administration,  be  nn- 
questionably  legal,  a  general  bookseller  has  no  such  reserve  im- 
posed upon  him  from  the  general  subject  of  the  work,  and  roust 
read  his  whole  library  in  a  perpetual  state  of  imprisonment  in  his 
shop  to  gnard  him  from  perpetual  imprisonment  in  a  gaol.  If  he 
published,  for  instance,  the  Encyclopsddia  of  Paris  or  London — ^and 
in  the  examination  of  all  science  and  of  all  art  in  such  a  stupen- 
dous work,  there  should  be  found,  even  in  a  single  page  or  para- 
graph, a  gross  attack  on  religion,  on  morals,  or  on  Grovernment, 
he  must  be  presumed  to  be  malignantly  guilty,  and  (according  to 
the  argument)  not  prima  facie  merely^  but  condusivdy,  to  be  the 
criminal  promulgator  of  mischief,  with  mischievous  intention& 
Surely  this  can  never  be  even  stated  in  a  court  of  justice.  To  talk 
of  arguing  it  is  ridiculous.  Such  a  person  might,  indeed,  be 
prima  fade  liable ;  and  I  admit  that  he  is  so ;  but,  surely,  a 
Court  and  jury  are  invested  with  the  jurisdiction  of  considering  all 
the  circumstances,  and  have  the  right  of  judging  accoi-ding  to  the 
just  and  rational  inferences  arising  from  the  whole  case,  whether  he 
was  intentionally  mischievous.  This  is  all  I  contend  for  Mr. 
Cuthell ;  and  it  is  a  principle  I  never  will  abandon — it  is  a  prin- 
ciple which  does  not  require  the  support  of  the  lAhel  Act,  because  it 
never  has  at  any  time  been  denied.  When  Lord  Mansfield  directed 
the  jury  to  convict  Mr.  Almon,  as  the  criminal  publisher  of  Junius, 
he  told  them  that  if  Junius  was  a  libel,  the  guilt  of  publishing  was  an 
inference  of  law  from  the  act  of  publication,  if  a  defendant  called  no 
witnesses  to  repel  it,  and  that  no  witnesses  had  been  examined  by 
Mr.  Almon.  But  he  admitted,  m  express  and  positive  words,  as  re- 
ported by  Sir  James  Burrow,  in  the  fifth  vol.  of  his  Reports,  ''That 
the  publication  of  a  libel  might,  by  circumstances,  be  justified  as 
legal,  or  excused  as  innocent,  by  circumstances  to  be  established 
by  the  defendant's  proof."  But  according  to  the  arguments  of  to- 
day no  such  defence  i»  admissible.  I  admit,  indeed,  that  it  is  rarely 
within  the  power  of  a  printer  or  publisher  to  make  out  such  a  case 
by  adequate  evidence;  insomuch,  that  I  have  never  yet  been  able  to 
bring  before  a  jury  such  a  case  as  I  have  for  Mr.  Cuthell.  But 
the  rareness  of  the  application  renders  it  more  unjust  to  distort  the 
principle  by  the  rejection  of  it,  when  it  justly  applies. 
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Having  now  laid  down  the  only  principle  upon  which  Mr. 
Cuthell  can  be  defended,  if  the  passages  in  the  book,  selected  by  the 
indictment,  are  libeUous,  1  will  now  bring  before  yon  Mr.  Guthell's 
nituation,  the  course  of  his  trade  and  business,  and  his  connection, 
if  it  can  be  called  one,  with  the  work  in  question. 

Mr.  Cuthell,  gentlemen,  is  not  at  all  in  the  situation  of  many 
equally  respectable  booksellers ;  the  course  of  whose  trade,  at  the 
otaer  quarters  of  the  town,  in  the  transitory  publications  of  the  day 
on  all  subjects,  exposes  them  to  the  hourly  risk  of  prosecutions  on 
the  most  solid  principles  of  law,  without  almost  the  possibility  of 
Eiich  a  defence  as  Mr.  Cuthell  has  to  lay  before  you.  They  who 
yrish  to  mix  in  the  slander,  the  fashion,  and  the  politics  of  the  day, 
resort  for  newspapers  and  pamphlets,  to  those  gay  repositories, 
filled  with  the  active,  bustling,  and  ambitious  men  of  the  world. 
In  those  places  nothing  is  read  or  talked  of  but  what  is  happening 
at  the  very  moment---a  day  generally  consigning  to  oblivion 
domestic  events,  however  singular  or  afflicting ;  even  the  revolu- 
tions of  empires  giving  place  in  a  week  to  a  newer  topic— even  to 
the  favoured  pantomime  of  the  day.  The  bookseller  who  staiads 
behind  such  a  counter,  collecting  and  exposing  to  view  whatever 
may  be  thrown  upon  it,  without  perusal  er  examination — ^who  can 
have  no  other  possible  reason  for  supposing  that  he  sells  no  libels, 
except  the  absurd  supposition  that  bo  libels  are  written — such  a 
man  is  undoubtedly  prima  facie  criminally  responsible ;  a  responsi- 
bility very  rarely  to  be  successfully  repelled.  Sale  of  a  libel  by  the 
master  of  such  a  shop,  however  pure  in  his  morals,  toUhout  the  most 
deuonstrcUive  evidence  on  his  part  to  repel  the  presumption  arising 
Jiron  the  act,  is  unquestionably  evidence  of  publishing  the  book  in 
the  criminal  acceptation  of  publication,  because,  in  the  absence  of 
such  evidence,  he  is  justly  taken  to  be  the  author  himself,  or  acting 
in  concert  with  him  in  giving  currency  and  circulation  to  his 
work  I  pray  you,  gentlemen,  to  recollect  that  neither  now,  nor  at 
any  former  period,  have  I  ever  disputed  a  proposition  built  upon 
reascn  and  matured  by  decisions  into  law.  But  Mr.  Guthell's  shop 
is  of  a  directly  opposite  description,  and  gives  support  to  the  evi- 
dence, by  which  I  mean  to  repel  the  criminal  presumption  ari«iijg, 
primi  facie,  from  the  act  of  publication. 

H€  resides  in  a  gloomy  avenue  of  Holborn.  No  coloured  lamps 
or  traisparent  shop-glasses  dazzle  the  eye  of  vagrant  curiosity,  as 
in  the  places  I  have  alluded  to.  As  in  the  shops  of  fashion  nothing 
scarcely  is  sold  which  the  sun  has  gone  down  upon,  so  in  his  house 
nothiig  almost  is  to  be  seen  that  is  not  sacred  to  learning  and  con- 
seorated  by  time.  There  is  not  a  greater  difference  between 
Lapland  and  Paris,  than  between  the  shops  I  have  adverted  to  and 
that  cf  Mr.  Cuthell.  There  you  find  the  hunter  after  old  editions — 
the  scholar,  who  is  engaged  in  some  controversy,  not  concerning 
modem  nations,  but  people  and  tongues  which  have  for  centuries 
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passed  away,  and  which  continue  to  live  only  iti  the  memoiy  of  the 
antiquary.  Whilst  crowds  in  the  circles  of  gaiety  or  oommerce  are 
engaged  at  other  libraries  in  the  bitterness  of  political  controTersy, 
the  pale  student  sits  soberly  discussing  at  Mr.  Cuthell's  the  points 
of  the  Hebrews  or  the  accents  of  the  Greeks.  Mr.  Cuthell,  gentle- 
men, takes  no  personal  merit  from  this  distinction  from  other  book- 
sellers. It  is  not  from  superior  taste  or  virtue,  or  from  prudest 
caution,  that  he  pursues  this  course,  but  because  he  finds  his  profit 
in  adhering  to  a  particular  and  well-known  branch  of  bookselliog, 
as  every  man  will  always  find  the  surest  profit  in  sticking  to  hit 
own  line  of  business.  We  lawyers  find  our  profit,  for  the  very 
same  reason,  in  practising  iu  one  court  instead  of  scouring  Wes^ 
minster  Hall;  because  men  are  supposed,  by  their  steadiness  yt> 
one  object,  to  know  what  they  are  about. 

When  I  riiall  have  made  out  this  situation  of  Mr.  Cuthell,  and 
have  shown  his  only  connection  with  the  work  in  question  from  bi» 
literary  connection  with  its  learned  author,  I  shall  have  made  out 
pi  case  which  will  clearly  amount  to  a  legal  defence  as  an  innocent 
publisher. 

I  proceed  to  this  defence  with  the  greater  satisfaction,  as  it  is 
not  only  without  possible  injury  to  the  defendant,  but  in  every 
possible  event  must  contribute  to  his  safety.  If  I  succeed,  I  am  ut 
uo  man's  mercy  ;  if  I  fail,  even  the  very  unsuccessful  approacli  ^ 
a  legal  justification  will  present  a  case  for  mitigation,  whidi 
the  candour  and  justice  of  my  learned  friend  will  undoubtecly 
respect. 

Mr.  Cuthell  had  been  applied  to  by  Mr.  Wakefield  near  a  jjear 
before  this  little  sudden  performance  had  an  existence,  to  sdJ  aU 
'hU  works,  which  had  been  sold  before  by  a  most  respectable  bM)k- 
seller  who  had  just  retired  from  trade.  It  is  but  justice  at  onie  to 
Mr.  Wakefield  and  to  Mr.  Cuthell,  to  say  that  the  works  of  the 
former,  which  were  numerous,  were  exemplaiy  for  their  piety  and 
learning,  and  that  the  character  of  the  autlior  fully  correspoided 
with  the  inferences  to  be  collected  from  his  publications.  He 
was  a  most  retired  and  domesticated  scholar,  marked  and  dis- 
tinguished by  a  warm  and  glowing  zeal  for  the  Christian  relijion ; 
and  what  removed  him  from  every  possible  suspicion  in  the  mind 
of  Mr.  Cuthell,  or  of  any  man  living,  as  being  engaged  in  aclemes 
for  the  introduction  of  anarchy  and  irreligion,  his  most  soent 
publications,  which  had  been  committed  to  Mr.  Cuthell  foi  sale, 
were  his  answers  to  Mr.  Paine's  attack  upon  the  doctrines  of  Chris- 
tianity, which  Mr.  Wakefield  had  not  merely  refuted  by  argunent, 
btU  sttgmcUised  in  terms  ofihejustest  indignation.  This  seom  and 
resentment  at  the  works  I  have  alluded  to  was  surely  a  full  eu*nest 
of  opinions  which  characterised  a  friend  to  religion,  to  haitnony, 
peace,  and  good-will  to  men  ;  and  Mr.  Cuthell  Knew  at  th<  same 
time  when  the  selling  of  this  reply  to  the  Bishop  of  Land^  was 
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first  proposed  to  him,  that  Mr.  Wakefield  Iiad  before  written  to  him 
OD  subjects  of  religious  controversy,  and  that  that  excellent  prelate 
held  his  general  character  in  respect  There  is  nothing,  therefore, 
upon  earth  which  amounts  even  to  incaution  in  the  little  which 
follows  to  complete  the  statement  of  his  case. 

Mr.  Wakefield  having  printed  the  pamphlet  by  Mr.  Hamilton,  his 
own  printer,  without  the  smallest  pi'evious  communication  with  Mr. 
Cuthell,  he  brought  him  the  form  of  the  advertisement  when  it 
wafi  ready  for  sale,  and  desired  him  to  send  it  for  insertion  in  the 
newsfiapers  marked  in  the  margin  of  it ;  and,  at  the  same  time, 
desired  Hamilton,  his  printer,  to  send  the  books,  oZreoc/yjmn^ec?, 
to  his  shop.  This  was  over^night,  on  the  3  ist  of  January.  Some  of 
the  books  were  accordingly  sent  over-night,  and  the  rest  next  day. 

The  advertisements  having  appeared  in  the  morning  papers,  Mr. 
Cnthell  was,  of  course,  applied  to  for  them  by  booksellers  and  others, 
and  sold  tliem  accordingly,  not  because  he  sold  everything^  much  less 
works  on  political  subjects,  and,  least  of  all,  by  unknown  authors ; 
but  because  his  mind  was  fully  prepossessed  that  the  work  he  was 
selling  was  an  added  publicafton  to  the  long  catalogue  of  Mr.  Wake" 
fields  other  toritings,  the  character  of  all  which,  for  learning  and 
morals,  had  been  universally  acknowledged,  and  whose  character 
for  both  had  ever  l>een  undisputed.  The  book  having  become 
offensive,  Mr.  Cutliell  was  put  in  process  by  the  Crown,  and  the 
service  of  it  on  his  person  was  the  first  intimation  or  suspicion  he 
had  that  the  book  was  different  from  the  many  others  which  he 
had  long  been  in  the  course  of  selling  without  offence  or  question. 
It  18  scarce  necessary  to  add,  that  he  then  discontinued  the  sale, 
and  sent  back  the  copies  to  the  author. 

This,  gentlemen,  is  the  case  as  it  will  be  established  by  proof. 
I  shall  not  recapitulate  the  principle  of  the  defence  whicli  you  are 
already  in  {lossession  of,  much  less  the  application  of  the  evidence 
to  the  principle,  which  apt)ears  to  me  to  be  self-evident,  if  the 
principle  can  be  supported;  and  if  it  be  denied  or  disputed,  I 
only  desire  to  remark,  that  no  person  in  my  station  who  has  ever 
made  a  point,  desiring  the  law  to  be  reserved  to  him,  has  ever 
been  refused  by  tlie  noble  and  learned  Judge — I  mean  the  right  of 
having  the  facts  found  by  special  yerdict,  that  the  law  may  be 
settled  by  the  ultimate  jurisdiction  of  the  country,  because  judges 
at  nisi  prius  must  follow  the  current  of  authorities,  however  erro- 
neous the  sources  of  them  may  be.  If  you,  the  Jury,  therefore, 
shall,  from  the  evidence,  believe  that  Mr.  Cutliell  was  iiinocent  in 
intention,  you  may  find  the  publication,  and  negative  the  intention 
charged  by  the  record ;  by  doing  which,  if  the  defendant  be  legally 
guilty,  the  Crown,  notwithstanding  that  negative,  will  be  entitled  to 
judgment;  whereas,  if  you  find  a  general  verdict  of  guilty,  the  term 
guilty,  in  the  general  finding,  will  comprehend  your  opinion  of  the 
criminal  intention  charged,  though  it  was  not  your  intention  to 
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find  it;  and  Mr.  Cuthell  will  not  be  allowed  to  controvert  tliat 
finding  as  a  fact,  although  you,  the  jury,  actually  rejected  it,  his 
guilt  being  part  of  your  verdict,  and  conclusive  of  the  intention 
which  you  disbelieved. 

With  regard  to  the  book  itself,  though  I  leave  its  defence  to  its 
eminently  learned  author,  yet  there  are  some  passages  which  I 
cannot  help  noticing.  {Here  Lord  Erskine  commented  upon 
several  of  them,  and  then  concluded  as  foUows!]  I  was  particu- 
larly struck,  indeed,  that  the  following  passage  should  have  made 
any  part  of  the  indictment: — ''We,  sons  of  peace,  see,  or  think 
we  see,  a  gleam  of  glory  through  the  mist  which  now  envelops  our 
horizon.  Great  revolutions  are  accomplishing ;  a  general  fermen- 
tation is  working  for  the  purpose  of  general  i*efinement  through 
the  universe." 

It  does  not  follow  from  this  opinion  or  prepossession  of  the 
author,  that  he  therefore  looks  to  the  consummation  of  revolations 
la  the  misery  or  destruction  of  his  own  country.  The  sentiment 
is  the  very  reverse:  it  is,  that  amidst  this  continued  scene  of 
horror  which  confounds  and  overwhelms  the  human  imagination, 
he  reposes  a  pious  confidence,  that  events,  which  appear  evil  on  the 
surface,  are,  in  the  contemplation  of  the  wise  and  benevolent 
Atithor  of  all  things,  leading  on  in  their  consequences  to  good,  the 
prospect  of  which  Mr.  Wakefield  considers  "as  a  gleam  of  glory 
through  Hie  mist  which  now  envelops  our  hm^iaony  I  confess  for 
one,  that,  amidst  all  the  crimes  and  horrors  which  I  certainly 
feel  mankind  have  to  commiserate  at  this  moment,  perhaps 
beyond  the  example  of  any  former  period — crimes  and  horrors 
which,  I  trust,  my  humanity  revolts  at  as  much  as  any  other 
man's — I  see  nothing  to  fear  for  our  country  or  its  Government, 
not  only  from  what  I  anticipate  as  their  future  consequences,  but 
from  what  they  have  produced  already.  I  see  nothing  to  fear  for 
England  fi'om  the  destruction  of  the  monarchy  and  priesthood 
of  France;  and  I  see  much  to  be  thankful  for  in  the  destruc- 
tion of  papal  tyranny  and  superstition.  There  lias  been  a  dreadful 
scene  of  misfortune  and  of  crime,  but  good  has,  through  all 
times,  been  brought  out  of  evil.  I  think  I  see  something  that 
is  rapidly  advancing  the  world  to  a  higher  state  of  civilisation 
and  happiness,  by  the  destruction  of  systems  which  retarded  both. 
The  means  have  been,  and  will  be,  terrible,  but  they  have  been, 
and  will  continue  to  be,  in  the  hand  of  Go<l.  I  think  I  see  tlie 
awful  arm  of  Providence,  not  stopi)ing  short  hera,  but  stretched 
out  to  the  destruction  of  the  Mohammedan  tyranny  and  supersti- 
tion also.  I  think  I  see  the  freedom  of  the  whole  world  matur- 
ing through  it;  and  so  far  from  the  evils  anticipated  by  many 
men,  acting  for  the  best,  but  groping  in  the  dark,  and  running 
Against  one  another,  I  think  I  see  future  peace  and  happiness 
arising  out  of  the  disorder  and  confusion  that  now  exists,  as  the 
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sun  emerges  from  the  clouds ;  nor  can  I  possibly  conceive  how  all 
this  ruin,  falling  upon  tyrannous  and  blasphemous  establish- 
mentSy  has  the  remotest  bearing  against  the  noble  and  enlight- 
ened system  of  our  beloved  country.  On  the  contrary,  she  has 
been  the  day-star  of  the  world,  purifying  herself  from  age  to  age, 
as  the  earliest  light  of  heaven  shone  in  upon  her ;  and  spreading 
with  her  triumphant  sails  the  influence  of  a  reformed  religion  and 
a  well-balanced  liberty  throughout  the  world.  If  England,  then, 
is  only  true  to  the  principles  of  her  own  excellent  constitution,  the 
revolt  of  other  nations  against  their  own  systems  cannot  distiu'b 
her  Gk>vernment.  But  what,  after  all,  is  my  opinion,  or  the  judg- 
ment of  the  Court,  or  the  collective  judgment  of  all  human 
beings  upon  the  scenes  now  before  us  ?  We  are  like  a  swarm  of 
ants  upon  an  ant*hill,  looking  only  at  the  surface  we  stand  on ; 
yet  affecting  to  dispose  of  the  universe,  and  to  prescribe  its  course, 
when  we  omnot  see  an  inch  beyond  the  little  compass  of  our 
transient  existence.  I  cannot,  therefore,  bring  myself  to  compre- 
hend how  the  authors  opinion,  that  Providence  will  bring,  in 
the  end,  all  the  evils  which  afflict  surrounding  nations  to  a  happy 
and  glorious  consummation,  can  be  tortured  into  a  wish  to  subvert 
the  Oovernment  of  his  coimtry. 

The  Attorney-General  has  admitted — I  notice  it  to  his  honour, 
because  all  attorney-generals  have  not  been  so  manly  and  liberal 
— the  Attomey-Gteueral  has  admitted  that  he  cannot  seek,  in  this 
laud  of  liberty,  to  deny  the  right  of  every  subject  to  discuss,  with 
freedom,  the  principles  of  our  constitution — to  examine  its  compo- 
nent parts,  and  to  reason  upon  its  imperfections,  if,  in  his  opinion, 
imperfections  are  to  be  found  in  it  Now  this  just  admission  cannot 
be  qualified  by  a  harsh  and  rigorous  scrutiny  into  the  language 
employed  in  the  exercise  of  this  high  and  useful  privilege.  It  never 
can  be  said  that  you  may  tickle  corruption  with  a  straw,  but  that 
you  must  not  shake  it  at  its  root  The  true  criterion,  there- 
fore, comes  round  again,  at  last,  to  ihe  hind  and  intjemtion, 
which  by  taking  the  whole  work  together,  and  the  character  of 
its  author,  into  consideration,  it  is  your  office  to  determine ;  and 
the  concluding  sentence  of  this  publication,  in  which  Mr.  Wake- 
field must  candidly  be  supposed  to  have  summed  up  the  purpose 
and  application  of  his  work,  is  quite  decisive  of  its  spirit  and 
purpose^— viz.,  that  instead  of  looking  to  new  sources  of  taxation 
to  support  the  continuance  of  toar,  the  safety  of  our  country 
would  better  be  consulted  in  making  an  effort  towards  peace, 
which,  if  defeated  by  the  fraud  or  ambition  of  our  enemy, 
would  unite  every  heart  and  hand  in  our  defence.  Hear  his 
own  concluding  words  : — ''  Bestore  the  spirit  of  your  constitu- 
tion, correct  your  abuses,  and  calm  your  temper ;  then  (and 
surel  V  they  who  have  been  successful  in  their  predictions  through 
all  this  conflict  have  more  reason  to  expect  attention  to  their 
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opinions  than  those  who  have  been  inrariably  wrong),  thebt,  I 
say,  solicit  peace;  and,  take  my  word  for  it,  the  French  Republic, 
so  far  from  insisting  on  any  concessions  of  humiliation  and  dis- 
grace, will  oome  forward  to  embrace  you,  will  eagerly  accept 
your  friendship,  and  be  proud  of  a  connection  wrra  thb  first 
PEOPLE  IN  THE  UNIVEBSB.  Should  I  l>e  mistaken  in  this  event, 
and  have  formed  a  wrong  judgment  of  their  temper  and  de- 
signs, %iiXL  the  good  effect  of  this  advice  tviU  be  an  inestimable 
acquisition — a  vigorous  and  generous  unakimitt  among  our- 
selves." 

In  tlie  defence  I  have  made,  there  are  but  few  passages  I  have 
noticed.  Respecting  those,  I  am  entitled  to  tJie  protection  of  your 
candour ;  but  you  are  not  to  conclude  that  the  others  are  indefen- 
sible because  I  do  not  defend  them — ^the  defence  of  the  book  (as  I 
before  observed  to  you)  being  piiiced  in  other  hands  more  fit  to 
manage  it;  and  it  would  have  been  out  of  my  province,  in  Mr. 
Cutheirs  case,  to  have  entered  more  at  large  into  the  subject 


THE  PE0CEEDINQ8  against  Saokvillb,  Eabl  of  Thanet, 
AKD  OTHERS,  ybr  a  Misdemeanour.  Tried  at  the  Bar  of  the 
Court  of  King's  Bench,  on  the  2Sth  of  April  1799. 

QsNTLBMiQV  OF  THE  JiTBY, — It  DOW  booomes  my  duty  to  address 
yoa — but  for  three  of  the  defendants  only ;  because,  though  nothing 
could  possibly  have  separated  their  cases  in  argument,  yet  it  was 
ihooght  prudent  not  to  embarrass  the  mind  of  any  ooe  advocate  with 
so  many  facts  and  circumstances  as  the  defence  of  all  of  them  might 
eventually  have  involved.  My  learned  friends  who  sit  behiud  me 
were,  therefore,  to  have  defended  the  other  two  gentlemen ;  but  as 
they  have  not  been  at  all  affected  by  any  part  of  the  evidence,  it. 
may,  perhaps,  be  thought  advisable  by  the  Court,  that  they  should. 
now  be  acquitted,  lest  their  testimony  should  become  material 
hereafter  for  those  who  remain  under  trial 

Several  observations  were  made  by  the  Attorney-General,  in  his 
short  and  dispassionate  address  to  you,  well  worthy  of  your  atten- 
tion. He  told  you  that  he  could  not  conceive  a  greater  offence 
Against  the  justice  of  any  country,  nor  indeed  against  the  very 
character  of  justice  itself,  than  an  attempt  to  confound  and  over* 
l)ear  its  judges  and  ministers  in  the  administration  of  law.  I 
admit  it  freely.  The  undisturbed  and  unru£9ed  course  of  justice  is 
the  universal  source  of  human  security.  Statesmen  have,  in  all 
ages,  distracted  governments  by  their  ambition; — ^parties  will 
always  create  animosities,  and  sometimes  confusion,  by  their  dis- 
cordant interests ; — tumults  will  occasionally  arise  out  of  the  best 
of  human  passions,  in  the  best-ordered  States;— but  where  an 
enlightened  and  faithful  administration  of  justice  exists  in  any 
country,  that  country  may  be  said  to  be  secure. 

It  has  pleased  God  to  give  us  a  long  reign  of  that  security  in 
England.  Indeed,  if  I  were  to  be  asked  what  it  is  which  peculiarly 
distinguishes  this  nation  from  the  other  nations  of  the  world,  I 
should  say  that  it  is  in  heb  coubts  she  sits  above  them ;  that  it  is 
to  her  judicial  system  she  owes  the  stability  of  all  her  other  insti- 
tutions :  her  inhabitants  have  for  ages  lived  contented  under  her 
laws,  because  they  hove  lived  in  safety. 

Gentlemen,  the  Attorney-General  had  certainly  no  occasion  to 
enter  into  any  explanation  of  his  own  conduct  in  the  course  of  thif 
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prosecution :  it  was  never  my  purpose  to  impeach  it  The  question 
is  not,  whether  he  is  justified  in  having  arraigned  the  defendants  ? 
but,  whether,  upon  the  whole  evidence,  they  are  guilty  or  not 
guilty  ?  I  say,  upon  the  tohole  evidence ;  because,  to  secure  myself 
an  impartial  hearing,  I  think  it  my  duty  to  tell  you,  in  this  early 
part  of  my  address  to  you,  that  I  mean  to  call  witnesses  in  their 
defence.  Tou  have  heard  attentively  the  accusing  testimony: 
Audi  alteram  partem.  It  is  not  two  days  ago  that,  in  a  similar 
stage  of  an  important  trial,  the  noble  Judge  upon  the  bench  took 
occasion  to  remark  to  a  jury,  that  this  was  so  sacred  a  maxim  of 
justice,  that  we  were  frequently  reminded  of  it  by  seeing  it  inscribed 
upon  the  very  walls  of  our  courts. 

It  has  been  also  truly  observed  to  you  (as  the  observation  applies 
to  the  first  of  the  defendants  upon  the  record,  my  noble  friend  and 
client,  Sackville,  Earl  of  Thanet),  that  the  charge  against  him  is  of 
a  most  deep  and  serious  complexion.  I  think  so  too.  He  is  a  man 
of  illustrious  rank — a  hereditary  judge  and  legislator  of  the  king- 
dom ;  and  a  judgment,  therefore,  against  him,  is  of  far  greater  con- 
sequence than  to  a  mere  private  man.  It  is  a  great  impeachment 
of  such  a  person  that  he  infringes  the  constitution  of  his  country, 
of  which  he  is  a  dignified  guardian ;  that  he  disturbs  the  execution 
of  those  laws  of  which  he  is  a  high  magistrate ;  and  that,  forgetting 
the  duty  annexed  to  his  exalted  station,  the  duty  of  giving  the 
example  to  the  people  of  order  and  obedience,  he  excites  them  to 
tumult,  and  violates  even  the  sanctuary  of  justice  with  misrule  and 
violence.  Mr.  Fergusson,  though  inferior  in  rank  to  the  noble  Earl, 
stands  eventually  in  a  situation,  perhaps,  of  still  greater  delicacy, 
and  is  involved  in  deeper  consequences.  The  son  of  a  late  eminent 
lawyer  in  the  other  part  of  the  island,  who  filled  also  a  high 
situation  in  its  magistracy ; — himself  bred  to  the  English  bar ;  not 
as  a  fashionable  branch  of  education,  or  as  a  useful  introduction 
into  life :  but  engaged  in  it  learnedly,  honourably,  and  successfully, 
as  a  profession,  and  as  a  profession  by  which  he  must  live.  A  young 
man  so  circumstanced  has  surely  a  most  serious  claim  to  your 
attention,  and  even  to  the  most  indulgent  consideration.  As  to  the 
other  gentlemen,  I  need  hardly  speak  of  them;  because,  though 
their  names  have  of  course  been  reiterated  in  the  questions  put  to 
the  witnesses,  nothing  approaching  to  criminal  conduct  has  been 
established  against  them.    We  are  here,  therefore,  upon  a  mere 

Question  of  fact.  You  cannot  but  have  observed,  that  the  Attorney- 
reneral  and  myself,  instead  of  maintaining  opposite  doctrines,  per- 
fectly agree  upon  the  principles  which  ought  to  govern  your  de- 
cision. The  single  object  of  inquiry  is,  the  truth  of  this  reconl. 
Is  the  charge  proved  to  your  satisfaction  ?  or,  rather,  wiU  it  be  so 
proved  when  the  whole  cause  has  been  beard  ? 

In  adverting  to  what  the  charge  is,  I  need  not  have  recourse  to 
the  abstract  I  had  made  of  the  information.    The  substance  and 
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common  sense  of  it  is  this : — That  Mr.  Arthur  0*Connor  had  been 
brought,  by  legal  process,  into  the  custody  of  the  Sheriff  of  Kent ; 
that  a  special  commission  had  assembled  at  Maidstone,  to  try  him 
and  others  for  high  treason ;  that,  u{)on  the  opening  of  the  com- 
mission, he  had  again  been  committed  by  the  Court  to  the  same 
custody ;  that  he  was  afterwards  again  brought  up  to  the  bar,  and 
found  not  guilty ;  and  that,  after  he  was  so  acquitted,  but  before  be 
was  in  strict  form  discharged  by  the  order  of  the  Court,  the  defend- 
ants conspired  tt^ether,  and  attempted  to  rescue  him.  This  is  the  ' 
essence  of  the  charge :  the  disturbance  of  the  Court,  and  the 
assaults  stated  in  the  different  counts  of  the  information,  are  only 
the  overt  acts  charged  to  haye  been  done,  in  pursuance  of  this  pur- 
pose, to  rescue  the  prisoner.  The  crimiruil  purpose  to  rescue  Mr. 
O'Connor,  is  the  fact,  therefore,  of  which  you  must  be  convinced, 
to  justify  the  verdict  which  the  Crown  has  called  upon  you  to 
pronounce. 

Before  I  proceed  to  address  myself  to  yon  upon  the  evidence,  I 
will  do  that  which  must  make  it  manifest  that  it  is  not  my  wbh  to 
confound  your  understandings  in  the  investigation  of  facts ;  for  I 
will  begin  by  relieving  your  attention  from  the  consideration  of  all 
circumstances  that  are  neither  disputed,  nor  fairly  disputable,  either 
as  they  are  the  result  of  what  you  nave  heard  already,  or,  as  I  think 
they  must  remain  when  the  whole  case  is  before  you.  I  admit, 
then,  that  Mr.  O'Connor,  when  he  heard  the  verdict  of  the  jury  in 
his  favour,  was  disposed  to  leave  the  court :  the  presumption,  in- 
deed, as  it  arises  out  of  universal  practice,  as  well  as  out  of  the  law 
that  warrants  it,  is,  that  he,  as  well  as  others,  thought  that  the 
verdict  of  not  guilty  entitled  him  to  do  so.  Neither  can  it  be  dis- 
puted that  a  warrant  did  in  fact  exist,  and  that  its  existence  was 
known,  since  it  appears  that  the  officers  stated  in  ofien  court  that 
they  had  one :  and  it  is  not  material  for  me  to  dispute,  nor  is  it, 
perhaps,  disputable,  that  Mr.  O'Connor  knew  of  their  intention  to 
arrest  him ;  and,  if  he  did  know  it,  human  nature  is  stronger  than 
all  the  evidence  in  the  world  to  convince  every  man  of  his  dis- 
position to  escape  from  it:  and  I  admit  further,  that  a  most 
honourable  person,  who  gave  his  evidence  with  a  candour  which 
reflects  high  honour  on  his  character,  has  added  a  circumstance 
which,  though  it  could  not  be  strictly  received  as  proof^  may  be 
true,  for  anything  that  touches  the  merits  of  the  case,  viz.,  thnt 
there  had  been  a  communication  to  the  Court  that  there  were  dis- 
affected persons  disposed  to  rescue  the  prisoner. 

Having  admitted  these  facts,  I,  in  my  turn,  have  a  right  to  bring 
to  your  recollection,  that  it  is  an  indisputable  fact,  resting  upon  the 
whole  of  the  Orow«'s  evidence,  that  the  officers,  strongly  impressed 
with  this  idea,  rushed  suddenly  and  impetuously  forward,  on  Mr. 
O'Connor's  stepping  over  the  bar  when  the  verdict  of  not  guilty 
was  delivered ;  and  indeed  Bivett,  upon  his  Gross-ezamination,  dis- 
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tinctly  admitted,  that,  owing  to  the  apprehension  of  a  rescne,  he 
rushed  into  court  with  more  precipitation  than  under  other  cir- 
cumstances he  could  have  justified ;  and  that  a  great  bustle  and 
confusion  existed  before  he  approached  anj  of  the  defendants,  or 
eren  saw  their  persons.  This  admitted  origin  of  the  distarbaiice 
removes  all  difficulties  from  the  consideration  of  the  cause;  and 
Mr.  Justice  Heath  declared,  that  there  was  a  scene  of  confusion  and 
violence  in  court,  such  as  he  had  never  seen,  nor  could  possibly 
have  expected  to  see,  in  a  court  of  justice.  The  single  question 
therefore,  is,  what  share  the  defendants  Jiad  in  itf  Did  the  dis- 
turbance arise  from  any  original  acts  of  theirs  ?  or  were  they,  on 
the  contrary,  first  pressed  upon  by  the  officers  and  then"  assistants, 
who,  though  they  might  be  engaged  in  what  they  mistakenly  snp^ 
l)0sed  to  l^  their  duty,  from  an  expectation  of  rasistance,  necessarily 
<;reated  confusion  by  their  forcible  entry  into  a  crowded  court? 
Were  the  defendants  engaged  in  any  conspiracy  or  combination  to 
deliver  Mr.  O'Connor?  That  is  the  great,  or  rather  the  only 
question ;  because,  if  this  does  not  appear  from  the  evidence,  all 
their  acts,  even  if  they  were  ultimately  to  remain  as  they  appear  at 
present,  are  perfectly  consistent  with  the  conduct  of  gentlemen 
suddenly  and  rudely  trampled  upon  in  a  tumult,  though  without, 
perhaps,  being  the  particular  objects  of  violence  by  those  who 
created  it. 

The  natural  course  of  considering  which  of  these  proposi- 
tions ought  to  be  adopted  by  reasonable  men  is  to  set  out  with 
tracing  a  motive.  There  can  be  no  offence  without  some  corre- 
sponding inducement  to  commit  it.  It  is  not  alleged  that  these 
gentlemen  ignorantly  or  wantonly  insulted  the  Court — an  indis- 
cretion which  can  only  hapf^en  among  the  lowest  orders  of  the 
people.  The  charge  upon  them  is  a  ddiberate  and  pre-existing 
combination  to  deliver  Mr.  O'Connor,  by  confusion  and  force, 
from  a  wan-ant  which  they  knew  to  be  impending ;  and  the  acts 
attempted  to  be  proved  upon  them  can  find  no  place  in  any  re- 
flecting mind,  but  as  they  are  believed  to  be  the  result  of  such  a 
conspiracy. 

Now,  I  have  always  understood  it  to  be  the  great  office  of  a 
court  of  justice,  when  evidence  is  to  be  opposed  to  evidence,  to 
consider  the  probabilities  of  the  transaction ;  indeed,  a  judicial 
decision  is  nothing  else  but  the  bringing  up  facts  to  the 
standard  of  reason  and  experience.  I  have  already  described  the 
situations  of  the  only  two  defendants  whose  cases  you  can  have 
occasion  to  consider — ^the  one,  as  a  high  peer  and  magistrate  of 
the  kingdom,  with  the  natural  consciousness  of  the  duties  insepar- 
fible  from  exalted  stations;  the  other,  standing  in  a  manner  for 
his  very  existence  upon  the  dignity  and  decency  of  his  deportment 
in  the  courts,  which  habit  as  well  as  principle,  had  taught  him  to 
reverence  and  respect.     Yet  the  charge  upon  such  persons  is^  that 
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open,  trndisguised  acts  of  violence  were  committed  by  them,  in  a 
place  which  the  Attorney-General  has,  with  great  propriety,  as- 
similated to  the  place  where  we  now  sit,  because  nothing  more 
forcibly  assists  the  judgment  than  bringing  the  scene  under  the 
immediate  notice  of  the  senses ;  and  I  am,  besides,  speaking  to 
gentlemen  of  the  county  of  Kent,  who  must  themselves  know  the 
place  without  the  aid  of  this  comparison,  though  you  cannot 
know  it  better  than  I  do.  I  have  spent  many  laborious  hours  of 
luy  life  in  the  court  at  Maidstone,  though  the  labour  was  always 
rendered  delightful  by  the  reflection  that  I  never  bad  to  plead  in 
vain,  before  gentlemen  of  your  description,  in  the  cause  of  inno- 
cence or  truth.  The  Attorney-General,  then,  has  assimilated 
the  court  of  Maidstone  to  this  court.  He  says  that  the  prisoner 
sat  where  my  learned  friends  now  sit  behind  me;  that  the  bench 
of  the  solicitors,  where  the  confusion  began,  cannot  be  better  de- 
scribed than  by  the  place  occupied  by  the  King's  counsel  now 
fitting  around  me.  The  seat  of  the  counsel  may  be  considered  to 
be  placed  where  these  gentlemen  are  now  sitting  before  me ;  and 
the  vacancy  in  the  middle,  between  the  bench  and  me  at  this 
moment,  must  be  supplied  by  the  table  of  which  we  have  heard  so 
much ;  while  the  judges  ^hert  must  be  considered  to  be  placed  as 
they  are  Aere,  elevated  in  situation  as  in  rank,  and  commanding  the 
most  distinct  and  immediate  view  of  every  part  of  the  court. 
Under  these  circumstances,  you  are  asked  to  believe  that  Lord 
Thanet  and  Mr.  Fergusson — the  one  possessed  of  a  large  heredi- 
tary fortune  in  Kent,  and  who  could  not  but  know  that  his  person 
was  as  well  known  to  every  man  in  Maidstone  as  St.  PauVs  Church 
to  the  inhabitants  of  Ludgate  Hill ;  the  other,  standing  upon  a 
table  within  six  yards  of  the  Judges,  in  the  robes  of  his  profes- 
sion, close  by  a  large  chandelier,  described  at  that  time  by  all  the 
witnesses  to  have  been  fully  lighted.  You  are  desired,  I  say,  to 
believe  that  these  two  persons,  without  any  motive  upon  earth 
brought  home  to  them  by  any  part  of  the  evidence,  engaged  pub- 
licly in  a  scene  of  audacious  riot  and  violence,  in  the  public  face 
of  the  most  dignified  Court,  in  the  presence  of  all  its  numerous 
officers,  of  an  acute  and  intelligent  bar,  of  the  Sheriff  and  all  his 
train,  of  a  jury  composed  of  the  principal  gentlemen  of  the 
county,  and  of  all  that  concourse  of  attendants  upon  an  important 
State  prosecution  which  either  duty  or  curiosity  had  collected.  I 
maintain  that  the  history  of  the  world  does  not  furnish  an  example 
of  such  a  total  departure  from  every  principle  of  human  action,  and 
from  all  common  sense  and  prudei^ce,  in  the  commission  of  a  crime. 
The  interest  of  the  parties  to  commit  it  appears  to  be  nothing— 
the  project  utterly  impracticable— detection  absolutely  certain — the 
reproach,  to  men  of  character,  severe  and  inevitable — the  legal 
punishment  not  less  so ;  and  all  those  consequences  notorious  to 
men  of  the  meanest  and  most  uncultivated  understandings; 

-    t  H 
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Gentlemen,  the  mind  of  man  cannot  avoid  collecting  and  ac- 
cumulaliug  these  absurdities ;  but  they  are  too  important  *to  be  Uuia 
run  over.  They  must  be  viewed  separately,  to  have  their  projier 
effect. 

.  First,  then,  let  ns  search  for  a  motive  strong  enough  to  impel 
honourable  men  to  encoimter  such  desperate  difficulties  in  the 
pursuit  of  a  dishonourable,  useless,  and  impracticable  purpose. 
Have  you  any  evidence — have  you  the  suggestion — have  you  even 
the  insinuation  of  counsel,  that  the  defendants  ought  to  lie  classed 
amongst  those  evil-disposed  persons,  if  any  such  existed,  whom 
Mr.  Justice  Heath  took  notice  of,  but  u{X)n  report  only,  as  attend- 
ant on  the  trial?  The  noble  Earl  came  down,  imder  the  pro- 
cess of  a  subpoena,  to  give  evidence  for  the  prisoner,  not  even 
of  any  fact  connected  with  his  conduct,  but  merely  to  state 
.what  he  knew  of  Mr.  O'Connor  as  an  acquaintance,  and  what 
he  had  collected  from  others  concerning  his  character  in  the 
common  intercourse  with  the  world.  But  why  should  I  seek  by 
observation  to  remove  the  imputation  of  a  motive  corresponding 
with  the  misconduct  which  is  imputed,  when  it  is  but  common 
justice  to  the  Attorney-General  to  admit  tliat  he  did  not  even 
attempt  to  insinuate  anything  of  the  sort?  Yet  my  noble  friend 
remains  as  a  criminal  before  you,  charged  with  the  violation  of 
that  which  is  the  most  sacred  in  civil  society,  branded  with  the 
resistance  of  authorities  the  most  dignified  and  important,  in 
order  that  a  person  supposed  to  be  an  object  of  high  suspicion  by 
the  Government  of  the  country,  might  be  left  at  liberty  to  peri>e- 
trate  the  treasons  which  the  Duke  of  Portland's  warrant  had  for 
its  object  to  defeat — treasons  which,  if  successfully  perpetrated, 
were,  in  their  most  direct  and  obvious  consequences,  to  strip 
the  noble  Earl  of  all  the  splendid  inheritance  of  mnk  and  property 
descended  to  him  from  his  ancestors  through  so  many  genera- 
tions. Mr.  Fergusson  will  forgive  me  if  I  say,  that  the  principal 
proi)erty  which  he  can  die  possessed  of,  must  bid  the  fruits  of  a  pro- 
fession which  the  same  treasons  were  )>ointed  to  destroy ;  yet  he, 
too,  must  be  believed,  without  a  shadow  of  evidence,  or  even  the 
suggestion  of  his  accusers,  to  have  engaged  in  tlie  desperate 
effort  of  affording  shelter  and  opportmiity  for  treasons  which  were 
to  dissolve  the  courts  in  which  he  practises,  to  destroy  that  system 
of  law  which  he  has  been  bred  to  understand,  and  to  set  up, 
instead  of  it,  a  new  order  of  things,  by  which  he  must  descend 
from  the  eminence  conferred  by  education  and  experience,  and 
mix  in  the  common  ranks  with  ignorant  and  undisciplined  com- 
petitors. 

But,  it  seems,  they  were  not  indiffei-ent  to  the  deliverance  of  Mr. 
O^Connor ;  for,  upon  his  acquittal,  they  hastened  to  the  bar,  and 
congratulated  him  on  the  verdict.  They  certainly  did  so,  in 
common  with  many  others;  and  although  the  impulse  of  perr 
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sonal  kindness  which  directed  them  was  honourable,  it  may  be  set 
down,  not  so  much'  to  the  individuals,  as  to  the  characteristic 
benevolence  of  Ent^lishmen.  The  characteristics  of  nations  depend 
more  n|K)n  their  histories  and  their  governments,  than  upon  the 
temperaments  of  men  arising  from  natural  causes.  The  English 
constitution  was  always,  in  theory,  a  constitution  of  freedom ;  but 
it  only  became  so  in  practice  by  the  numerous  and  finally  success- 
ful struggles  of  our  free  and  virtuous  ancestors  against  oppressive 
abuses  of  authority.  Many  eiuinent  persons  to  whom  this  country 
is  indebted  for  her  liberlies,  having  stood  upon  their  trials^ 
and  having  obtained  delivemnces  from  the  tribunals  of  justice, 
has  gradually  produced  a  general  sympathy  in  the  minds  of  Eng* 
lishmen,  when  men  are  standing  for  life  or  for  death  before  their 
country.  This  is  an  almost  universal  and  peculiarly  characteriRtic 
feature  of  the  inhabitants  of  Great  Britain.  It  is  not  confined 
to  the  vulgar,  as  an  ignorant  and  even  an  immoral  prejudice,  but 
pervades  ail  the  classes  of  society.  It  is  compounded  of  a  prin- 
ciple of  humanity,  of  a  s|>irit  of  national  pride  and  dignity  in  the 
freedom  of  our  institutions,  and  of  a  sense  of  security  derived  from 
them.  No  reasoning,  therefore,  can  be  more  false  than  that,  when 
men  are  accused,  and  even  upon  pregnant  evidence,  of  conspiracies 
against  the  Government,  they  who  seem  to  feel  an  interest  in  their 
deliverance  are  alienated  in  their  affections  to  tlie  State.  Eng- 
lishmen of  all  descriptions  receive  their  sense  of  innocence  from 
their  countiy's  verdict,  and  they  feel  a  sort  of  satisfaction  which,  I 
verily  l)elieve,  exists  in  no  other  country.  Irreligioa  and  false 
liberty  have  l)een  seen  to  delight  in  blood,  to  rejoice  in  revengeful 
sacrifices,  to  tliink  it  music  to  hear  the  agonising  groans  of  expir- 
ing sufferers,  and  a  siiectacle  of  triumph  to  gaze  upon  their  muti- 
lated bodies  ;  but  the  sense  of  liberty  in  a  country  long  humanised 
by  the  influence  of  a  free  €k)vernment,  shrinks  back  even  from  the 
consequences  of  the  justest  prosecutions,  looks  with  an  eye  of  ten- 
derness upon  the  accused  even  before  the  conscience  is  convinced 
of  innocence,  and  feels  an  invincible  impulse  of  pleasure  in  the 
legal  delivenmce  fi'oin  guilt.  Long,  long,  may  this  remain  the 
characteristic  feature  of  our  country  !  When  Mr.  0*Connor,  there- 
fore, was  pronounceii  not  guilty,  was  it  any  proof  of  a  conspi- 
racy to  rescue  him  from  other  charges,  that  he  was  congratulated 
on  his  deliverance,  which  he  was  not  only  entitled  to  by  the  verdict 
of  the  J1117,  but  which  the  evidence  on  the  trial,  and  the  Judges' 
remarks  on  it,  had  previously  and  distinctly  anticipated  ?  The 
question,  therefore,  again  i-ecurs — Were  the  defendants  the  active 
authors  of  the  rescue,  for  the  pui*pose  charged  in  the  indict- 
ment? The  MOTIVE  is  gone  already,  not  only  as  wholly  unascrib- 
able  from  the  total  absence  of  evidence,  but  l)ecause  my  learned 
friend  wlio  Liid  the  case  before  you  was  too  much  a  man  of 
honour  (as  I  have  already  done  him  the  justice  to  acknowledge)  to 
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ascribe,  or  even  to  insinuate,  a  motive  which  he  knew  did  not 
exist,  and  which  he  had  neither  evidence  nor  reasonable  presump- 
tion to  support. 

If,  however,  a  criminal  act,  though  witliont  the  proof,  or  even 
the  imputation,  of  a  i^eferable  principle  of  action,  may  still  be  believed 
by  a  jury  dispensing  the  mild  and  rational  justice  of  this  country ; 
the  next  consideration,  in  weigliing  the  probabilities,  is,  how  this 
purpose,  supposing  it  still  to  exist,  without  any  corresponding 
interest,  was  possibly  to  be  accomplished  ? — ^for  men  cannot  be  pre- 
sumed to  engage  in  the  most  perilous  enterprises,  not  only  without 
inducement,  but  without  even  a  shadow  of  ho[)e  or  prospect  that 
their  object  is  practicable.  The  situation  of  the  court  is  not  only 
present  to  your  own  recollections  from  your  perfect  acquaintance 
with  it,  but  is  brought  before  your  eyes  by  its  just  comparison  with 
this.  Mr.  O'Connor  stood  at  the  bar  where  my  learned  friends  now 
sit,  surrounded  by  hundreds  of  persons  not  attempted  to  be  impli- 
cated in  any  design  to  favour  his  escape ;  on  the  iight»  and  on  the 
left,  and  behind,  were  the  public  streets  of  Maidstone,  from  whence 
no  passage  without  observation  was  to  be  expected ;  and  before  they 
could  even  be  approached,  an  outlet  must  first  have  been  made 
through  groves  of  javelins  in  the  hands  of  those  numerous  officers 
which  the  exemplary  attention  of  the  Sheriffs  of  Kent  has  always 
provided  for  the  security  and  dignity  of  the  Court.  It  was,  there- 
fore, not  merely  improbable,  but  naturally  impossible,  to  deliver,  or 
even  hope  to  deliver,  a  prisoner  from  the  public  bar  of  such  a  court, 
in  the  view  of  all  its  Judges,  its  counsel,  and  attendants,  without 
the  support  of  great  force  and  numbers,  and  without,  likewise,  a 
previous  concert  and  combination  to  direct  them  with  effect  The 
next  consideration,  therefore,  which  directly  follows  these  immutable 
]>rinoiples  of  judgment,  is  the  fact  as  it  applies  to  tliem — ^Waa  there 
either /orca  exerted,  or  numbers  collected,  or  measures  concerted  f 
The  defendants  cannot  be  made  res{K>n8ible  for  any  act  of  violence 
which  might  be  committed  by  any  disorderly  {)erson8  in  the  street 
It  is  nothing  to  them  that  Mr.  Justice  BuUer  s  servant  was  knocked 
down  in  one  of  the  avenues  of  the  court,  whilst  they  were  admitted 
to  have  been  in  its  centi-e.  What  act  of  disorder  or  violence  do  you 
find  committed  by  Lord  Thanet,  by  Mr.  Fergusson,  by  Mr.  O'Brien, 
or  by  Mr.  Gunter  Browne,  who  has  been  made  a  defendant^  only 
because,  without  any  offence  on  his  part,  he  appears  to  have  had  his 
head  broken  !  for  this  gentleman  is  literally  not  identified  by  any 
part  of  the  proof  as  having  been  even  in  court  at  all,  except  as  he  was 
Heen  complaining  to  the  Judges  of  an  assault  committed  on  himself. 
Lord  Thanet  is  a  man  of  high  spirit,  and  of  a  strong  body  ;  it  must 
have  been  a  warm  interest,  as  I  have  repeatedly  observed  to  you, 
that  could  have  embarked  him  at  all  in  such  a  business ;  and,  when 
embarked  in  it,  he  must  reasonably  be  supposed  to  have  engaged 
witli  activity  in  the  accomplishment  of  an  object  for  which  he  naked 
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80  mnch  ;  yet  it  has  appeared  already,  by  the  testimony  of  one  of 
tiie  most  respectable  and  the  most  ooiTect  of  all  the  witnesses  for  the 
Crown,  and  it  will  be  made  manifest  hereafter  beyond  all  doubt  or 
question,  that,  at  the  very  moment  (and  it  was  but  a  moment) 
when  the  eTidence  has  the  remotest  application  to  any  of  the  de- 
fendants, he  lay  back  inactively,  holding,  his  stick  with  both  hands 
across  his  body,  to  defend  himself  from  the  assaults  of  only  one 
man,  not  stronger  than  himself,  and  wliose  blows  he  neither  at- 
tempted to  return,  nor  invited  the  aid  of  others  to  repel ;  so  far  from 
it,  that  Mr.  Fergusson,  who  is  supposed  to  have  put  his  character 
mid  situation  to  so  much  hazard,  though  he  stood  close  by,  is  not 
even  charged  with  having  exerted  his  strength  on  the  occasion,  but 
to  have  contented  himself  with  flourishing  a  small  stick  in  his  hand 
without  striking  or  aiming  at  anybody — a  circumstance  neither 
true,  nor  possibly  consistent  with  the  truth  of  the  designs  which 
are  imputed  to  him  ;  and  no  act  of  violence,  or  even  gesture  to  incite 
it,  is  imputed  to  any  other  person,  near  this  sup{)0fled  focus  of  con^ 
fuaion,  at  the  only  time  when  Lord  Thanet  and  Mr.  Fergusson  are 
nffected  even  by  the  solitary  evidence  of  Bivett.  So  much  for  the 
force  exerted  in  the  pursuit  of  a  puri)ose  which  no  force  proceeding 
from  a  few  persons  could  have  accomplished ;  and  as  to  any  previous 
concert  or  combination  amongst  numbers  which  can  possibly  involve 
them,  it  is  rendered  absolutely  incredible  by  the  wlM)Ie  body  of  the 
evidence ;  for  the  Attorney-General  has  proved  that  there  were 
attendant  on  Court  a  great  number  of  gentlemen  known  to  profess 
the  same  principles  and  o|>inions  with  the  defendants,  and  most 
intimately  acquainte<I  with  Lord  Thanet  in  private  life — gentlemen 
who,  I  have  no  doubt,  are  here  at  this  moment  assembled  by  the 
just  anxiety  of  friendship  and  affection ;  yet  it  is  not  imputed  to 
any  of  those  numbers  I  allude  to,  though  all  pi^esent  in  court,  and 
within  reach  of  whatever  was  transacted  in  it,  that  they  took  any 
party  directly  or  indirectly,  by  force,  by  speech,  or  by  seeming  en?- 
conragement,  in  the  scene  of  disorder  which  took  place.  If  Lord 
Thanet,  then,  is  a  conspirator,  with  whom  did  he  oonspire?  since, 
with  the  exception  of  the  four  other  defendants,  three  of  whom 
must  be  acquitted  for  want  of  evidence,  accusation  itself  does  not 
even  attempt  to  implicate  one  man  of  his  numerous  friends  and 
acquaintance,  who  must  naturally  l)e  supposed  to  have  been  im«- 
pressed  with  similar  feelings,  nor  indeed  any  one  man,  high  or  low, 
whom  he  can  be  proved  to  have  ever  spoken  to,  or  seen,  in  the 
whole  course  of  his  existence ;  and  if  obscure  and  unknown  persons 
are  to  be  taken  to  have  been  instmments  in  this  confusion,  there 
must  have  been  some  evidence  of  direction  or  encouragement  to 
others  proceeding  from  the  defendants,  which  is  not  attempted  to  be 
sworn  by  any  of  the  witnesses.  This  most  important  part  of  the 
case  shall  not,  however,  be  left  upon  the  failure  of  evidence,  or  even 
ti{H)n  the  absence  of  accusation ;  foi:  I  will  call  many  of  those  gentle- 
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men,  who  will  tell  you  that  they  were  wholly  ignorant  of  any 
design  to  rescue  the  prisoner — that  they  saw  no  confusion  or  riot, 
except  that  which  the  precipitate  entry  of  the  officers  occasioned; 
and  who,  hy  trncing  the  defendants  in  their  eyes  thix>ugh  the 
whole  of  the  period  in  question,  will  be  able  ])06itively  to  contra- 
dict the  most  material  parts  of  the  evidence  which  personally 
affects  them. 

(jentlemen,  the  next  question  upon  the  score  of  probability  is 
this.  Supposing  Umt,  contrary  to  everything  either  proved  or 
asserted,  the  defendautis  had  felt  an  interest  in  the  escape  of  Mr. 
O'Connor,  and  liad  conceived  it  to  be  practicable^  could  they  pos- 
sibly have  hoped  to  escaiie  detection — more  especially  Lord  Thanet 
and  Mr.  Fergusson,  whose  persons  were  so  notorious — the  one,  from 
liis  high  rank  and  residence  in  the  county  whose  principal  inhabitants 
tsurrounded  him  ;  and  the  other,  from  being  in  his  professional  dress, 
in  the  place  assigned  to  him  as  counsel  on  the  trial,  and,  in  the 
very  midst  of  his  companion,  engaged  in  the  business  of  the  Court  ? 
Lord  Thanet,  therefore,  and  Mr.  Fergusson,  upon  the  Attorney- 
deneraUs  own  admission,  who  has  justly  assimilated  the  court  at 
Maidstone  to  the  one  we  are  now  assembled  in,  oould  no  more  have 
hoped  to  escape  immediate  detection  and  punishment  for  the  riot 
they  are  supposed  to  have  engaged  in,  than  I  could  hope  to  escape 
from  them,  if,  taking  a  strong  interest,  as  I  must  be  supposed  to 
do,  in  the  acquittal  of  my  clients,  and  thinking  there  was  no  safety 
for  them  but  by  making  such  a  confusion  in  court  as  to  prevent 
your  hearing  the  evidence,  or  the  Judge's  observations  on  it,  I  should, 
when  I  had  finished  my  address  to  you,  and  the  Judge  was  beginning 
to  sum. up  to  you,  publicly  begin  or  join  in  a  scene  of  noise  and 
uproar,  under  the  eyes  of  the  Judges,  as  they  now  look  at  me— of 
the  officers,  now  sitting  before  me — of  you,  the  jury,  to  whom  I  am 
speaking-— of  my  numerous  friends  at  the  bar,  whose  honour  is  eon- 
nected  with  the  dignity  of  the  Court — ^and  of  the  whole  crowd  of 
spectators,  hundreds  of  whom  I  am  known  to  personally,  and  all  of 
whom  are  acquainted  with  my  person. 

Gentlemen,  I  can  observe  from  the.  absurdity  and  impossibility 
of  the  case  I  am  putting,  that  I  seem  to  be  trifling  with  the  subject ; 
but  that  sensation,  which  I  have  no  doubt  is  general,  and  which  I 
cannot  help  even  feeling  myself,  displays  the  irresistible  force  of  the 
actual  case  before  you ;  because  I  defy  the  wit,  or  wisdom,  or  ima- 
gination of  man  to  attempt  even  a  shadow  of  a  distinction  between 
tlie  case  I  have  put  to  you  and  that  of  Mr.  Fergusson :  for,  why 
should  Ae  be  supposed,  any  more  ihtmrnyudf^  who  am  the  object  of 
comparison,  to  have  embarked  in  this  impracticable  project  of  dis- 
grace, dishonour,  and  injustice — in  the  dress  of  counsel,  as  much 
as  I  am,  on  the  trial  which  engaged  the  Court — and  in  a  place,  the 
exact  similarity  of  which  to  the  room  that  holds  us  is  no  assertion 
4}f  mioey  but  a  fact  sp  unalterably  established  by  the  whole  evidence 
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AS  to  bb  employed  by  both  sides  as  an  assistant  to  tbe  mind  in 
judging-  of  the  accuracy  and  consistency  of  the  proof? 

The  next  recourae  to  probability,  if  yonr  judgments,  as  in  all 
other  cases,  are  to  be  governed  by  reason  and  exi)erience,  is,  if  pos- 
sible, still  more  nnanswerable  and  decisive. 

Supposing  the  defendants,  without  interest  or  motive,  and  with- 
out the  possibility  of  success,  and  without  even  a  chance  of  escaping 
from  detection  and  punishment,  to  have  nevertheless  publicly  in- 
sulted and  disturbed  llie  Court  by  acts  of  disorder  and  violence, 
who  must  have  been  the  witnesses  to  such  a  scene  f  Who,  for 
instance,  must  have  been  the  witnesses,  if  Mr.  Fergusson,  as  has 
been  asserted,  had  stood  upon  the  table  of  the  court — the  table 
i-ound  which  the  counsel  are  ranged,  directly  under  the  eyes  of  the 
Judges  and  the  jury,  and  had  flourished  a  stick  round  his  head  to 
favour  the  escape  of  the  prisoner,  by  preventing  the  officers  froni 
approaching  him — whp^  I  say  again,  must  Mve  been  the  vntnesses 
to  such  a  phenomenon  .?— ^who,  amongst  the  Judges,  or  counsel,  or 
officers,  or  spectators,  but  must  have  seen  it  ? — who,  that  had  seen 
it,  could  possibly  have  forgotten  it  ? — and  who,  that  remembered 
it,  could  have  hung  back  from  the  proof  of  such  inexcusable  mis- 
conduct ?  Yet  the  proof  of  this  fact,  to  which  the  whole  Court 
must  have  been,  as  it  were,  but  one  eye,  and  an  eye  of  indignation, 
is  not  supported  by  any  one  person,  either  upon  the  bench  or  at 
the  bar,  or  amongst  the  numerous  officers  of  the  court.  On  the 
contrary,  we  shall  see.  by  and  by,  the  difference  between  the  testi- 
mony of  a  reverend  Judge  of  England  and  that  of  a  Bow  Street 
officer,  when  I  come  to  advert  to  the  evidence  of  Mr.  Justice  Heath, 
which  is  directly  and  positively  inconsistent  with  Bivett's,  on  whose 
single  and  unsupported  testimony  this  extravagant  and  incredible 
part  of  the  case  is  alone  supported. 

But  it  seems  they  have  given  judgment  against  themselves  by 
their  demeanour  and  expressions  upon  the  occasion.  Lord  Thanet, 
it  seems,  said  to  Mr.  Justice  Lawrence,  as  Mr.  Abbot  expressed  it, 
who  did  not  hear  what  the  learned  Judge  had  said,  to  which  Lord 
Thanet's  words  were  an  answer,  "  that  it  was  fair  he  should  have 
a  nm  for  it " — words  which  cannot  be  tortured  into  any  other  mean- 
ing, more  especially  when  addressed  to  one  of  the  Judges  of  the 
court,  than  that,  speaking  in  extenuation  of  Mr.  O'Connor  s  condtict, 
who  had  visibly  made  an  effort  to  escape,  he  thought  it  fair  that  a 
person  so  circumstanced  should  have  a  run  for  it  if  he  could;  a 
sentiment  which,  by  the  by,  no  man  in  his  senses  would  have 
uttered,  more  especially  in  such  a  quarter,  if  he  had  felt  himself  at 
all  implicated  in  a  criminal  endeavour  to  assist  him.  And  if  Lord 
Thanet  did  not  speak  at  this  moment  with  all  that  complacency 
which  in  general  so  much  distinguishes  him,  nor  offer,  as  Mr. 
Sheridan  did,  his  assistance  to  the  Judges,  it  is  not  at  all  to  be 
wondered  at ;  for  it  must  be  recollected  that  he  had  just  suffered  in 
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his  person,  not  as  you  have  it  upon  the  evidence  at  present,  but  had 
been  most  roughly  and  severely  assaulted.  Mr.  Justice  Buller  is 
proved  to  have  said,  that  Mr.  Sheridan  conducted  IiimseU  in  a 
manner  greatly  to  his  satisfaction;  but  the  very  contrast  which 
this  evidence  is  introduced  to  funiish,  instead  of  operating  against 
Lord  Thanet,  is  an  additional  argument  in  his  favour.  Lord 
Thanet  and  Mr.  Sheridan  are  as  one  man  in  everything  which  re- 
lates to  public  opinions,  and  friends  in  private  life.  Upon  what 
principle,  then,  can  it  be  made  out  that  Mr.  Sheridan  should  be 
assisting  the  Judge,  whilst  Lord  Thanet,  who  had  no  connection 
with  Mr.  0*Connor  which  did  not  equally  belong  to  the  other, 
should  be  behaving  like  a  madman,  unsupported  by  any  of  his 
friends  or  acquaintances,  who  were  attending  as  witnesses  upon  the 
trial  ?  But  the  time  of  this  conversation,  if  I  had  before  adverted 
to  it,  would  have  rendered  all  these  observations  wholly  unneces- 
sary ;  for  it  was  afier  the  riot  (as  it  indeed  must  have  been)  tliat 
Mr.  Justice  Lawrence  conversed  with  Lord  Thanet,  saying  to  him, 
amongst  other  things, "  that  he  hoped  Mr.  O'Connor's  friends  would 
advise  him  to  submit  to  his  situation."  Now,  I  may  safely  assert, 
that,  high  as  Lord  Thanet's  rank  is,  that  learned  Judge  would  not 
have  spoken  to  him  as  a  person  from  whom  he  solicited  and  ex- 
pected assistance,  if  he  had  himself  observed  him,  or  if  he  had 
Known  him  to  have  been  observed  by  others,  disturbing  the  order 
of  the  Court  On  the  contraiy,  if  there  had  been  a  reasonable 
ground  for  impeaching  Lord  Thanet's  conduct^  the  learned  Judge 
would  have  executed  the  law  upon  him — he  would  have  attached 
him  for  his  contempt;  and  surely  no  |)erson  in  court  had  a  better 
opportunity  of  observing  everything  that  passed  in  it  Mr.  Justice 
Lawrence  was  one  of  the  youngest  of  the  learned  Judges  who  pre- 
sided at  the  trial,  with  stronger  health  than  belonged  to  all  of 
them,  which  enabled  him  to  keep  up  his  attention,  and  to  observe 
with  acutenesa  He  was,  besides,  deeply  interested  in  whatever 
concerned  the  honour  of  the  Court ;  and  the  elevation  of  the  bench 
on  which  he  sat  gave  him  a  full  view  of  every  person  within  it 
Indeed,  Lord  Thanet,  at  the  time  this  misdemeanour  is  imputed  to 
him,  was  directly  before  him,  and  under  him,  and  not  farther  from 
him  than  Lord  Eeuyon  at  this  moment  is  from  me.  I  have,  tliere- 
fore,  a  right  to  say,  that  not  only  nothing  is  to  be  presumed  against 
Lord  Thanet  from  what  he  said,  but  that,  on  the  contrary,  a  strong 
presumption  arises  in  his  favour  when  we  hear  the  evidence  from 
any  other  mouth  than  that  of  the  learned  Judge  himself ;  since,  if 
he  to  whom  the  discourae  was  addressed^  and  who  was  the  best 
judge  of  the  fair  construction  to  be  put  upon  it,  had  considereil  it 
in  the  light  it  has  been  represented  and  relied  on,  he  might  have 
been  called  as  a  witness.  Mr.  Justice  Heath  and  Mr.  Serjeant 
Shepherd,  the  Judges  in  the  same  commission,  were  examined  to 
matters  infinitely  less  material 
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Gentlemen,  let  us  now  pause  a  little,  to  consider  the  effect  which 
I  feel  myself  entitled  to  derive  from  these  observiitions.  I  cousider 
lujrself  to  have  advanced  no  farther  in  the  argiuuent  than  this : — 

First,  That  there  was  no  assigned  nor  assignable  motive  for  the 
criminal  purpose  charged  by  the  indictment. 

Secondly,  That  it  was  a  purpose  palpably  impracticable,  and 
which,  therefore,  no  reasonable  men  could  i)ossibly  have  engaged 
in  with  any  prospect  of  success. 

Thirdly,  That  whatever  might  have  been  the  probable  issue  of 
stich  an  enterprise,  detection  and  punishment  were  certain. 

Fourthly,  That,  admitting  the  evidence  you  have  heard  to  be 
free  from  all  errors,  the  defendants  did  not  conduct  themselves  like 
men  engaged  in  such  a  pursuit,  nor  appear  to  have  been  supported 
in  a  manner  reasonably  or  even  i)ossibly  consistent  with  the  alleged 
conspiracy. 

Fifthly,  That  although  the  witnesses  against  them,  if  the  trans- 
action had  been  justly  represented,  must  probably  have  been  the 
greater  part  of  the  Court,  and  certainly  all  that  part  of  it  elevated 
both  by  situation  and  authority  above  the  rest ;  yet  that  there  has 
been  not  only  no  such  concurrence  of  testimony,  against  the  defend- 
ants, but,  on  the  contrary,  the  most  correct  and  raspectable  wit* 
nesses  have  concurred  in  destroying  the  remainder  of  the  proof. 

Sixthly,  That  the  expi-essions  imputed  to  Lord  Thanet  cannot 
possibly  affect  him,  without  supposing  that  he  publicly  gave  evi- 
denoe  against  himself,  even  to  one  of  the  Judges,  who,  u{)on  the 
evidence  of  his  own  senses,  had  authority  to  have  punished  him 
upon  the  spot 

Lastly,  That  it  appears,  by  the  whole  body  of  the  proof,  that  the 
confusion  arose  when  the  o£Kcers  burst,  with  improper  and  indecent 
precipitation,  into  court;  that  it  began  and  ended  almost  in  the 
same  breath ;  and  that,  during  the  short  moment  of  its  continu* 
SDoe,  there  was  such  a  scene  of  tumult  and  confusion  as  to  render 
it  impossible  for  the  most  attentive  observer  to  give  any  clear  and 
distinct  accounts  of  the  transaction. 

If  these  conclusions,  gentlemen,  be  the  unavoidable  result  of  the 
Crown's  evidence  when  brought  to  the  common  standard  of  man's 
reason  and  experience,  it  appears  to  me  that  you  are  bound  to 
return  a  verdict  for  all  Uie  defendants,  even  if  I  should  call  no 
witnesses ;  because,  to  justify  a  verdict  of  guilty^  it  is  not  enough 
to  collect  from  the  evidence  that  the  defendants  may  be  guilty,  or 
probMy  are  guilty.  No  ;  their  innocence  must  be  quite  incom- 
{tttible  with  the  fair  result  of  the  whole  proof ;  for,  if  two  different 
conclusions  may  be  reasonably  drawn  from  the  same  state  of  facts, 
you  are  bound  in  justice  to  adopt  the  one  which  is  supported  by  the 
greater  number  of  {)robabilities.  Now,  if  this  plain  rule  of  judg- 
ment be  not  wholly  departed  from,  and  even  trampled  under  foot, 
I  take  upon  me  to  say  positively  and  firmly,  because  I  am  making 
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my  appeal  to  men  of  understanding  and  liberal  edacation,  tbat  tlie 
evidence  for  the  Crown,  without  any  at  all  on  my  part  to  oppose  it, 
taking  it  all  together,  and  considering  the  fair  result  of  it,  is  not 
sufficient  to  convict  any  of  the  defendants.  This  proposition,  how- 
ever, cannot  be  supported  by  general  observations,  nor  by  that 
general  appeal  to  the  proof  which  I  have  been  engaged  in  ;  it  most 
be  examined  accurately  in  the  detail.  I  shrink  from  no  part  of  it. 
I  will  sum  it  up  to  you  as  if  I  spoke  to  you  from  the  bench  ;  and  I 
pledge  myself  to  make  out,  to  the  satisfaction  of  every  unprejudiced 
mind,  that  all  that  I  have  hitherto  said  to  you,  though  absolutely 
necessary  by  way  of  introduction,  has  suffered  from  its  generality  ; 
and  that  the  particuUxrs  of  the  proof  will  illustrate  and  confirm, 
beyond  all  question,  every  proposition  of  fact,  and  every  principle 
of  judgment,  which  I  have  already  brought  before  you. 

The  first  witness  examined  for  the  Crown  is  Mr.  Serjeant 
Shepherd,  who  was  joined  with  the  Judges  in  the  Special  Commis- 
sion. This  examination  is  highly  important  in  every  part  of  it ; 
because,  when  it  becontes  necessary  to  compare  the  evidence  of 
different  witnesses,  in  order  to  arrive  at  a  safe  conclusion  from  the 
whole,  nothing  can  be  so  satisfactory  as  to  find  some  person  on 
whose  testimony  the  judgment  may  repose  with  safety.  My 
learned  friend  (as  all  who  know  him  must  have  anticipated)  delivered 
his  evidence  with  the  greatest  clearness  and  precision,  and  in  a 
manner  most  dispassionate ;  and  when  you  recollect,  besides,  that 
he  is  a  man  of  singular  ability,  and  tbat,  from  his  elevated  situation 
in  the  court,  he  had  the  best  opportunity  of  observing  everything 
that  ptissed,  you  cannot  fail  to  pay  gi*eater  attention  to  his  testi- 
mony, and  to  that  of  Mr.  Justice  Heath,  who  immediately  followed 
him,  than  to  any  other  witnesses,  however  respectable. 

In  bringing  before  you  Mr.  Serjeant  Shepherd's  evidence,  I  will 
not  trouble  you  with  that  part  of  it  which  went  to  facts  which  are 
now  no  longer  disputed,  but  will  take  it  up  from  the  time  when  the 
jury  returned  into  court.  Mr.  Serjeant  Shepherd  says,  "Lord  Tlianet 
was  standing  before  the  bar  at  which  the  prisoners  stood,  with  his 
face  turned  towards  the  Court ;  be  was  rather  to  the  right  hand 
of  Mr.  O'Connor,  nearest  to  the  great  street  of  Maidstone,  where 
the  gaoler  sat"  Speaking  of  Mr.  O'Brien,  he  said,  that  "  he  stood 
in  the  same  line,  but  rather  to  the  left  of  Mr.  O'Connor;  that 
something  had  been  before  said  by  the  Bow  Street  officers,  who 
were  making  a  noise,  and  had  been  desired  to  be  quiet.  When 
the  verdict  of  not  guilty  was  delivered;  some  persons  (but  whom, 
I  know  not)  said,  'Then  they  are  discharged;'  and  somebody  at 
the  table  replied,  *No,  they  are  not  discharged.'"  And  here  I 
have  no  objection  that  what  Mr.  Serjeant  Shepherd  omitted  may 
1)0  filled  up  by  Mr.  Solicitor-General's  evidence,  and  that  the 
answer  from  the  table  was  to  Mr.  Fergusson,  who,  on  hearing  the 
verdict  pronounced,  had  said  the  prisoner  was  discharged ;  he  said 
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it,  however,  before  the  Court  had  declared  the  law  upon  the  6nb- 
ject.  As  counsel  for  the  prisoners,  it  was  natural  he  should  be 
interested  in  their  deliverance ;  and  he  is  not  indicted  for  having 
mistaken  the  effect  of  the  law,  but  for  having  conspired  to  obstruct 
the  Court  in  administering  it.  Tlie  Attorney-General  said,  very 
properly,  ''I  bring  the  defendants  before  you,  not  for  considering 
the  prisoners  discharged  by  the  verdict,  but  for  an  attempt  to 
rescue  them  by  violence  and  tumult,  after  the  Court  bad  declared 
that  they  were  in  custody/'  ''At  this  time,''  continued  the  learned 
Serjeant,  "  Mr.  Justice  Buller  said  to  the  gaoler,  '  Put  the  other 
prisoners  back,  and  let  O'Coigly  stand  forward ; '  when  one  of  the 
Bow  Street  oflScers  stood  up  on  a  form,  and  said  he  had  a  warrant 
against  Mr.  O'Couner."  Tliis,  you  observe,  was  the  first  time  there 
was  any  mention  of  a  warrant  in  court ;  so  that  what  had  before 
fallen  from  Mr.  Fergusson  was  merely  his  sudden  idea  of  the  effect 
of  the  verdict  of  not  guilty,  at  the  moment  it  was  pronounced^ 
and  which,  at  all  events,  must,  in  a  few  minutes  afterwards,  have 
delivered  the  prisoner ;  and  there  is  no  evidence  whatever,  timt,  at 
the  time  he  said  so,  a  fresh  custody  was  a  matter  of  apprehension 
or  contemplation.  "  Whilst  Mr.  Justice  Buller  was  passing  sen- 
tence, my  attention,"  continued  Mr.  Serjeant  Shepherd,  "was 
directed  to  O'Coigly;  and  when  he  had  finished,  I  observed  Mr. 
O'Brien  turn  round  and  look  at  Mr.  O'Connor,  and,  immediately 
afterwards,  look  down  with  a  very  slight  motion  and  inclination 
of  his  head."  And  here,  gentlemen,  it  is  impossible  not  to  admire 
that  delicate  sense  of  justice,  which  no  man  possesses  more  than 
luy  learned  friend  the  Serjeant,  and  whieh  dictated  to  him  the 
remarkable  reserve  which  accompanied  this  part  of  his  evidence* 
He  recollected  that  a  witness  is  not  to  put  himself  in  the  place  of  a 
jury,  by  drawing  his  own  conclusions  from  his  own  testimony  ;f  but 
accurately  to  state  what  he  hears  and  sees,  and  to  leave  the  con* 
elusion  to  those  whose  province  it  id  to  decide.  He  therefore,  with 
the  utmost  propriety,  forbore  from  expressing  what  appeared  to 
him  to  be  Mr.  O'Brien's  purix)se ;  but  said  to  you,  "  /  rather  choose 
to  de9Cfi*ibe  his  gesture;''  which  he  accordingly  did.  This  fact, 
therefore,  delivered  with  the  restraint  whieh  the  integrity  and  un- 
derstanding of  the  witness  so  properly  suggested,  affords  no  evidence 
whatever  of  evil  design  in  Mr.  O'Brien,  much  less  of  concert  or  com- 
bination with  the  other  defendants ;  and,  indeed,  the  proceedings  of 
this  very  day  have  afforded  an  instance  how  dangerous  it  would  be 
for  the  most  sagacious  persons  to  collect,  from  gestures  only,  what 
passes  in  the  mind  of  another.  When  Lord  Bomney,  not  choosing 
to  advance  in  his  evidence  beyond  what  his  memory  with  certainty 
suggested,  declined  giving  a  further  answer  to  a  question  put 
to  him,  the  noble  and  learned  Chief-Justice  interposed,  and  put 
the  question  to  him  again.  I  admit  that  it  was  his  duty  to  do  so ; 
but  his  lordship  will  forgive  me  if  I  say,  and  I  appeal  to  his  honour 
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for  the  truth  of  it,  that  he  was  convinced  at  the  moment,  not  onlj 
that  I  thought  the  direct  contrary,  but  that  I  had  publicly  and 
rudely  expressed  a  sensation  of  dissatisfaction  ;  since,  looking  at  me 
very  significantly,  his  lordship  told  me  that  it  was  his  duty  to 
repeat  the  question.  Nevertheless,  I  do  declare  upon  my  honour, 
and  I  ap|)eal  to  Mr.  Giblm,  to  whom  I  was  speaking  at  the  moment 
on  quite  a  different  subject,  that  no  such  idea  was  passing  in  my 
mind  as  my  gestures  were  supposed  to  have  expressed  ;  yet  no  man 
is  a  more  acute  observer  of  human  nature  than  his  lordship,  and 
nobody,  certainly,  was  ever  better  acquainted  with  my  countenance. 
So  much  for  gestures.  It  is,  iudeeil,  strongly  in  Mr.  O'Brien  s 
favour,  that  at  the  moment  he  looked  down,  as  described  by  the 
witness,  he  could  not  be  acting  in  concert  with  Lord  Thanet;  for 
8eijeant  Shepherd  saw  Lord  Thanet  aJt  the  very  same  moment,  and 
swore  that  he  was  standing  with  his  face  to  the  Court,  and  that  he 
never  changed  his  position.  The  Seijeant  added,  that  "  when  the 
last  word  of  the  sentence  was  pronounced,  Mr.  O'Connor  jumped 
with  his  left  foot  upon  the  bar,  and  his  left  hand  upon  the  shoulder 
of  Mr.  O'Brien,"  but  who  does  not  appear  to  have  held  out  his  hand 
to  assist  him.  Mr.  O'Brien,  on  the  contrary,  though  he  could  not 
have  but  continued  in  view  for  some  time  longer,  is  charged  with 
no  one  act  whatsoever;  and  it  would  be  strange,  indeed,  to  convict 
a  gentleman  of  a  rescue,  because,  standing  near  a  prisoner  medi- 
tating an  escape,  he  had  laid  his  hand  upon  his  shoulder.  But 
this  part  of  the  case  will  be  put  quite  at  rest  hereafter ;  because 
Mr.  O'Brien  is  perfectly  well  known  to  several  gentlemen  of  distinc- 
tion, present  in  court  at  the  time,  and  not  at  all  implicated  in  tlie 
riot,  who  will  all  tell  you  that  they  saw  him  distinctly^  and  that  he 
was  not  concerned  in  any  violence  or  disturbance  whataoever.  I 
am  not,  however,  called  upon  to  do  this,  because  there  is  literally 
no  proof  to  be  answered. 

The  remainder  of  Serjeant  Shepherd's  evidence,  as  it  applies  to 
Lord  Thanet,  is  so  absolutely  decisive,  that  you  will  be  driven  to 
pronounce  by  your  verdict  whether  you  give  credit  to  this  most  re- 
spectable and  observing  witness,  or  to  a  Bow  Street  oflSoer,  who 
was  himself  the  author  of  the  confusion  ;  for  the  Serjeant  added, 
that  "  when  Mr.  O^Connor  had  jumped  over  the  bar,  and  he  bad 
lost  sight  of  him,  the  officers  rushed  into  court  to  arrest  him,  and 
a  great  noise  ensued ;  and  at  this  time" — {Oentlemen,  the  time  is 
most  material  and  critical^  because  it  can  apply  to  no  otkcr  than 
the  precise  time  sworn  to  by  Bivett) — *'  I  saw  Lord  Thanet,"  said 
the  Serjeant,  ''  standing,  as  1  have  described  him,  with  both  his 
hands  over  his  head," — ^whicli  he  also  described  to  you  by  putting 
himself  in  the  same  defensive  posture,  as  far  more  expressive  of  his 
situation  than  any  words  could  communicate.  This^  I  say,  is  the 
single  point  of  time  to  be  looked  at ;  for  the  remainder  of  the  Ser- 
jeilnt's  original  evidence  applying  to  a  subsequent  period,  described 
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a  scene  of  great  confusion,  in  which  he  said  he  could  discover 
iiotliiiig  distinctly ;  that  many  persons  were  upon  the  t^ible,  some 
asking  questions,  and  others  endeavouring  to  restore  order.  It  is 
not,  therefore,  at  ihis  period  that  you  are  to  look,  since  no  part  of  the 
evidence  at  all  applies  to  it ;  but  at  the  moment  when  Lord  Thanet 
is  alone  affected  by  Bivett's  evidence  the  Serjeant's  testimony  has 
a  direct  and  decisive  application ;  for,  upon  his  cross-examination, 
he  said  in  so  many  words, "  I  never  saw  Lord  Thanet  look  round,  or 
change  his  position  as  I  have  before  described  it  till  the  very  instant 
the  officers  rushed  into  court;  and  then,  I  saw  him  with  his  stick 
held  as  I  before  described  it ;  but  I  am  hofwnd  to  say  that  he  ap- 
{leared  to  me  to  be  acting  on  the  de/ermve  wholly  J*  This  oon« 
eluding  evidence  is  an  exculpation  of  Lord  Thanet,  and  must  have 
been  so  intended.  I  did  not  even  put  the  question  to  the  witness ; 
he  himself  conscientiously  added  that  he  was  bound  (bound,  of 
course,  in  justice  to  Lord  Thanet,  who  was  accused  of  active  vio^ 
lenoe)  to  say  that  he  appeared  to  l)e  only  acting  in  his  oton  defence. 
Now,  gentlemen,  there  can  be  neither  honour,  nor  advantage,  nor 
security,  bestowed  uiK)n  the  administration  of  government  or  jus- 
tice, which  this  prosecution  is  avowedly  instituted  to  support,  if 
men  can  be  punished,  not  merely  upon  doubtful  evidence,  but  upon 
evidence  which  directly  contradicts  the  cliarge.  That  a  court  of 
justice  must  not  be  insulted,  or  even  disturbed,  is  a  pro|X)6itiou 
which  must  be  acceded  to  by  every  man  acquainted  with  the  firat 
elements  of  civil  life — that  a  charge  of  such  a  high  misdemeanour 
well  justifies  the  solemnity  of  a  trial  in  this  place,  is  another  pro- 
{position  which  cannot  be  disputed ;  but  the  heinousness  of  offences, 
nud  the  necessity  of  suppressing  them  by  punishment,  does  not 
alter  the  quality  of  the  proofs  by  which  they  are  to  be  established. 
On  the  contrary,  it  was  pleasant  to  attend  to  the  just  reserve 
in  that  respect  with  which  the  Attorney-General  laid  the  case 
before  you — ^he  stated  his  own  evidence  in  general  terms,  but  with- 
out commenting  u{K)n  it,  or  enforcing  it ;  reserving  his  observations 
till  the  evidence  on  both  sides  should  be  heard.  But  we  are  not 
even  engaged  at  present  in  balancing  contradictory  evidence,  but 
in  showing  that  the  accusing  evidence  is  in  itself  defective,  and 
even  exculpatory. 

Mr.  Seijeaut  Shepherd  was  properly  selected  as  the  first  witness 
for  the  Crown.  He  sat,  from  his  station  as  Judge,  in  an  elevated 
position,  where  he  had  a  better  opportunity  of  observing  than 
others;  and  he  accordingly  appears  to  have  observed  everything 
which  passed.  Yet,  instead  of  iastening  guilt  on  Lord  Thanet,  he 
sees  him  from  the  time  the  jury  returned  into  court  standing  in 
one  position;  not  looking  rounil  as  if  he  was  watching  the  mo- 
tions of  Mr.  O'Connor,  or  engaged  with  others  in  attending  to  them ; 
not  even  looking  towards  the  side  of  the  court  from  whence  the 
arrest  was  to  proceed,  but  upwards  to  the  Judges ;  not  op^)osing 
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hifl  boily  as  an  obstacle  in  a  narrow  passage  tlirongh  wliieh  llie 
oflScers  were  to  pass ;  not  presenting  a  front  to  tkeni  which  a  man 
of  his  strength,  witti  the  intentions  imputed  to  him,  must  naturally 
have  been  expected  to  do ;  but  standing,  as  any  other  person,  at- 
tentive to  the  trial,  till  the  officers,  appi-ehending  a  rescue,  rnshetl 
with  violence  into  court,  and  pressed  ufion  and  assaulted  him ;  for 
had  he  not  l)een  pressed  upon  and  assaulted  he  could  not  liave  been 
seen  by  Seijeant  Sheplierd  in  a  posture  of  defence;  and  if  he  was 
first  active  in  obstructing  and  assaulting  Bivett  in  the  manner 
which  he,  and  he  only,  has  sworn  to,  why  should  not  Seijeant 
Shepherd  luive  Seen  it,  since  his  eye  was  so  constantly  fixed  u|h>ii 
Lord  Thanet,  from  the  time  the  jury  returned  with  their  verdict 
till  the  confusion  became  general,  which  is  subsequent  to  the  period 
of  Bivett's  evidence,  as  to  enable  him  to  tell  you  that  he  did  not 
shift  his  i)osition,  nor  make  a  gesture  or  motion,  till  the  officers  and 
others  rushed  in  upon  him  ;  and  then, — /.e.,  immediately,  at  the  same 
moment  to  which  alone  the  evidence  hns  any  application — ^he  sees 
Lord  Thanet  with  a  stick  over  his  head,  which  he  thinks  himself 
BOUND  to  express,  and  even  to  describe  to  you  as  a  passive  posture 
of  defence.  This  evidence,  which  so  completely  exculpates  Lord 
Thanet,  is  not  less  applicable  to  Mr.  Fergusson ;  for,  if  he,  who  is 
placed  by  all  the  witnesses  as  standing  close  by  him,  bad  been  an 
active  conspirator,  armed  with  a  stick,  which  he  was  flourishing 
over  the  heads  of  the  officers,  can  you  possibly  suppose  that  he 
would  have  withheld  his  assistance  from  Lord  Thanet,  who  waa 
visibly  overpowered;  or  that  a  man  of  Lord  Thanet's  strength, 
though  assisted  by  Mr.  Fergusson,  who  is  about  six  feet  high,  and 
a  young  man  of  great  activity  and  strength,  should  be  perfectly 
passive  under  the  blows  of  Bivett,  endeavouring  only  to  save  his 
l)ei*son  from  violence,  without  retaliation,  or  even  a  motion  to  the 
accomplishment  of  his  object? 

The  evidence  of  Bivett  is  further  exposed  by  his  having  denied 
that  Lord  Thanet  IhuI  a  slick — a  fact  established  beyond  all  ques- 
tion ;  and  by  his  swearing  that  he  took  the  stick  from  Mr.  Fergus- 
son,  and  struck  him  with  it — when  it  will  appear  by  and  by  that 
he  took  it  from  behind  his  own  coat  when  he  assaulted  Lord  Thanet 
This  last  fact,  however,  I  ought  to  have  passed  over  at  present, 
because  it  arises  out  of  my  own  evidence,  which  I  do  not  wish  at 
all  to  mix  with  my  observations  on  the  case  of  the  Grown. 

Gentlemen,  the  other  Judges,  with  the  exception  of  Mr.  Justice 
Heath  (whose  testimony  will  also  8up|K)rtthe  innocence  of  the  de- 
fendants), have  not  l)een  examined,  though  their  positions  in  court 
were  so  highly  favourable;  neither  has  the  bar  been  examined, 
who,  if  Lord  Thanet  had  been  in  the  situation  which  some  of  the 
witnesses  have  described,  must  have  all  seen  it  to  a  man ;  and  their 
not  having  been  called  afibrds  a  strong  inference  that  their  evi- 
dence would  not  have  been  favourable. 
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Mr.  Hussey,  who  was  next  examined,  $aid,  ''I  saw  Mr.  O'Connor 
attempt  to  get  over  the  bar"  {a  fact  never  disputed)  \  ''and  at 
that  time  Lord  Thanet  was  standing  with  his  back  to  the  prisoners. 
I  saw  somebody  pressing  forward,  who  said  he  ha(,l  a  warrant ;  but 
I  saw  no  paper*  Lord  Thanet  seemed  to  press  himself  towards  the 
bar,  and  seemed  to  be  desirous  to  interrupt  his  progress."  I  dare* 
say  the  Bev.  Mr.  Hussey  meant  to  tell  you  what  he  saw ;  but  he 
has  expressed  nothing.  What  can  be  collected  from  such  expres- 
sions? Can  you  convict  any  man  upon  evidence  wliich  imputes 
no  act,  but  only  a  seeming  desirotcsnessf  Lord  Thanet  sebmed  to 
press  himself  towards  the  bar,  and  seemed  to  be  desirous  of  inter- 
rupting the  officer's  progress.  Did  the  witness  see  him  do  the  one 
or  the  other  ?  If  he  had,  he  would  of  course  have  so  expressed  it ; 
and  if  Lord  Thanet  had  actually  done  so,  why  shotild  not  Mr.  Ser- 
jeant Shepherd  have  equally  seen  it,  who  observed  him  accurately 
at  the  very  same  moment  t  The  same  answer  was  given  by  the  last 
witness,  Mr.  Parker ;  and  from  which  one  might  have  been  desired 
also  to  conclude  that  Lord  Thanet  was  an  active  rioter.  He  breh&d 
to  be  encouraging.  But  what  did  he  do  when  he  seemed  to  be  en- 
couraging? He  put  his  hand  sol  What  then?  If  I  am  not 
proved  to  be  in  combination  or  concert  with  any  one,  nor  to  have  my- 
self committed  any  act  of  violence,  is  riot  or  disorder  to  be  imputed 
to.  me  only  because,  in  the  midst  of  a  scene  of  uproar,  I  appear  to 
be  irritated  from  a  sense  of  danger,  or  from  insults  which  I  have 
received?  If,  indeed,  a  person  could  not  account  for  his  presence 
in  a  scene  of  riot,  the  case  might  be  different:  the  presumption 
might  then  supply  tho  defect  of  actual  proof.  If  people  were  en- 
gaged in  the  destruction  of  a  house,  or  in  the  commission  of  any 
other  violence,  and  I  was  seen  bustling  or  making  gestures  in  the 
midst  of  them,  my  very  presence  might  be  evidence  against  me, 
''How  came  you  there,  Mr.  Erskine ?  ''  might  be  the  question,  "at 
a  distance  from  your  own  house,  and  ip  the  middle  of  the  night?  " 
But  these  presumptions  have  here  no  application  ;  for  Lord  Thanet 
was  attending  as  a  witness  under  the  process  of  the  Court,  and  is 
described  by  one  of  the  learned  Judges  as  standing  originally  in  his 
proper  place,  and  not  changing  his  position.  The  whole  of  Mr. 
Hussey's  evidence,  therefore,  amounts  only  to  this — that  Lord 
Thanet  seemed  to  press  forward,  and  that,  too,  at  the  very  same 
moment  when  Serjeant  Shepherd  described  liim  as  unmoved 
and  motionless,  with  his  back  to  the  prisoner,  and  his  face,  of  course, 
towards  the  Court 

Gentlemen,  I  feel  that  it  must  be  painful  to  you  to  be  obliged 
to  attend  to  these  minute  observations ;  but  it  is  a  solemn  duty 
imposed  upon  me  to  {)oint  out  every  fact  and  circumstance  of 
the  proof,  by  which  you  are  sworn  to  regulate  your  verdict  The 
sameness  and  repetition  are  nauseous;  but  that  is  the  veiy 
strength  of  the  defendants'  case,  because  it  shows  the  concurrence 
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of  the  testimony  wliicli  acquits  them.  How,  indeed,  can  one 
expect  variety  in  the  dlRcnssion  of  a  transaction  which,  all  the  wit- 
nesses say,  was  like  a  flash  of  lightning,  beginning  on  a  sudden, 
when,  from  the  apprehension  of  a  rescue,  the  officers  rushed  into 
court,  and  ending  (as  far  as  the  evidence  goes)  in  the  confusion 
which  almost  immediately  followed,  leaving  only  for  your  deci- 
sion whether,  if,  in  such  a  crowd,  it  happens  that  I  am  rudely 
pressed  ufion,  I  am  a  criminal  for  defending  myself?  and  whether, 
if  in  the  midst  of  such  a  scene  of  confusion,  some  of  my  postures 
or  gestures  are  not  understood  by  others  who  see  me,  and  who 
may  be  unacquainted  with  what  has  hapfiened  to  me,  I  am  to  be 
convicted  of  a  crime  which  not  only  affects  my  property,  but  my 
personal  liberty,  and,  what  is  still  dearer  to  me,  my  i)er8onal  honour 
and  reputation  ? 

Lord  Bomney  is  the  next  witness,  whose  evidence  was  just 
what  might  have  been  expected  from  a  person  in  his  situation. 
Highly  interested  in  the  honour  of  the  county  where  he  has  great 
hereditary  estates  and  honours,  where  he  has  important  duties  to 
perform,  and  where,  owing  a  particular  attention  to  the  King's 
Court,  he  felt,  no  doubt,  a  coiresponding  anxiety  that  it  should 
suffer  no  disgrace  or  interruption  in  its  proceedinga    He  was 

f>1aced,  besides,  in  that  part  of  the  court  where  he  was  entitled  by 
lis  rank  to  sit,  from  whence  he  had  an  opportunity  of  observibg 
what  was  transacting.  Thus  circumstanced  he  says : — "  I  saw 
the  Bow  Street  officers  forcing  a  passage,  and  striking  blowsL 
Whom  they  struck  I  do  not  know ;  there  was  a  sword  brandishing 
on  the  table.  Thinking  things  bore  a  serious  aspect,  I  crossed  the 
table,  and  saw  the  prisoner  escaping ;  he  was  brought  back  by  the 
javelin-men.  I  said  to  them,  'Form  yourselves  round  the  pri- 
soner, for  he  is  not  yet  discharged.'  I  was  told  afterwards  I  had 
said  '  he  was  not  acquitted.'  I  believe  Mr.  Fergusson  said  so.  I 
have  no  doubt  I  made  the  mistake."  Gentlemen,  undoubtedly 
Lord  Bomney  meant  only  to  say  that  Mr.  O'Connor  was  not  dis- 
charged, though  the  answer  was  not  made  to  him  by  Mr.  Fergus- 
son,  for  I  shall  call  the  gentleman  himself  who  answered  him,  not 
that  it  is  in  the  least  material,  except  that  it  proves  that  Mr. 
Fergusson  was  noticed  at  that  time  by  Lord  Bomney.  And  surely, 
gentlemen,  if  he  had  been  acting  like  the  fool  and  madman, 
nnd,  I  will  add,  like  the  knave,  he  has  been  represented  to  yon — if 
in  his  professional  dress,  he  had  been  publicly  flourishing  a  stick 
upon  the  table.  Lord  Bomney,  who  was  close  by  him,  must  inevit- 
ably have  observed  him  ;  yet  his  lordship  does  not  speak  of  him 
as  out  of  his  place,  or  as  engaged  in  any  act  of  disorder  or  vio- 
lence. Another  most  important  fact  is  established  by  Lord 
Bomney's  evidence ;  for,  though  his  lordship  said  that  he  should 
have  been  so  much  hurt  if  the  county  had  been  disgraced,  that  his 
attention  was  not  directed  to  individuals,  and  that  in  the  confusion 
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)ie  could  Dot  tell  who  had  been  Rtriick  in  the  passnge  by  the  officers, 
yet  he  added  that  ykrt  many  blmoa  totre  struck  <md  ^a^y  persons 
hurt.  Yet  Bivett  sayH  that  Firgiou  Blruck  no  blows,  that  Adams 
Htruck  no  blows,  that  the  messenger  struck  none,  nor  he  himself 
any  but  those  which  were  struck  at  Lord  Thanet.  Bivett,  there- 
lore,  according  to  his  own  account,  was  the  only  person  engaged, 
and  successfully  engaged,  against  the  rioters ;  yet  you  are  desired 
to  believe  that  a  large  combination  of  strong  and  active  conspira- 
tors were  favouring  an  escape  by  violence.  This  is  quite  im- 
]K)ssible;  and  the  blows  therefore,  which  were  observed  by  Lord 
Boniney,  were  the  blows  which  the  officers  themselves  wantonly 
inflicted;  since  it  will  appear  hereafter,  by  witnesses  whom  the 
Court  cannot  but  respect,  aud  whose  evidence  cannot  be  reason- 
ably rejected,  that  they  rushed  in  like  madmen,  striking  with 
violence  the  most  harmless  and  inoffensive  persons,  wliich  com- 
pelled others  to  put  themselves  into  that  })as8ive  posture  of'  defence 
that  Lord  Thanet  has  been  so  frequently  and  so  distinctly  described 
in.  There  is  nothing  more  that  is  material  in  Lord  Bomney's 
examination.  Something  was  alluded  to  respecting  a  conversa- 
tion with  Mr.  Justice  Lawrence;  but  his  lordsliip,  with  the 
greatest  propriety,  not  choosing  to  advance  beyond  his  most 
])erfect  recollection,  did  not  particularise  it ;  nor  could  it  be  mate- 
vial,  for,  besides  that  it  ap|)ears  to  be  supplied  by  other  evidence, 
if  it  had  been  of  any  importance,  Mr.  Justice  Lawrence  himself 
would  no  doubt  have  been  called  as  a  witness.  For  my  own 
part,  I  think  it  extremely  likely  that  it  has  been  already  correctly 
represented.  Lord  Thanet,  smarting  under  the  blows  he  had 
iieceived,  did  not  probably  exhibit  the  same  courtesy  with  Mr. 
Sheridan ;  but  I  have  already  observed  to  yon,  that  this  circum- 
BtAuce  gives  me  another  imporUmt  witness — no  other  than  Mr. 
Sheridan  himself,  whose  deportment  was  thus  remarked  an<l 
approved  of ;  for,  besides  that  it  is  impossible  to  ascribe  a  criminal 
motive,  either  from  public  opinion,  or  acquaintance  with  the 
prisoner,  which  did  not  apply  as  much  to  the  one  as  to  the  other, 
Mr.  Sheridan  will  tell  you,  upon  his  solemn  oath,  that  he  ob- 
served all  that  passed;  and  he  will  be  able  most  distinctly  to 
exculpate  both  Mr.  Fergusson  and  Lord  Thanet  from  eveiy  part  of 
the  ciiarge. 

Gentlemen,  I  will  now  state  to  you  the  Solicitor-Generars  evi- 
dence. He  says,  **  I  kept  my  eye  fixed  on  Mr.  O'Connor.  When 
the  jury  gave  their  verdict  I  observed  him  and  Mr.  Fergusson.  I 
})articularly  fixed  my  eyes  upon  them.  I  observed  Mr.  Fergusson 
npeaking  to  Mr.  O'Coimor,  and  Mr.  O'Connor  put  his  leg  over  the 
bar.  I  called  out, '  Stop  him  I'  Mr.  Fergusson  said,  'He  is  dis- 
charged.' I  answered,  'He  is  not  discharged.'  Mr.  Fergusson 
then  said  to  Mr.  O'Connor,  *  You  are  discharged.'  I  rei)eated,  '  He 
is  not  discharged.'     I  observed  the  gaoler  lean  over,   and  lay 
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liold  of  Mr.  O'Connor.  Some  person  was  at  tliifl  time  pressing:  foi^ 
ivard,  and  Mr.  Fergusson  complained  to  the  Court.  The  officer 
was  pressing  into  court  in  order  to  get  round  to  Mr.  O'Connor." 
Now,  gentlemen,  it  is  fit  just  to  pause  here  a  little,  to  consider  this 
part  of  the  evidence.  The  time  filled  by  it  is  not  above  two  t>r 
three  minutes,  for  it  is  only  the  interval  occupied  by  the  sentence 
upon  O'Coigly ;  and  if  a  combination  had  existed  between  Lord 
Thanet  and  Mr.  Fergusson,  and  other  persons  in  the  secret,  is  it 
)>robable  that  Mr.  Fergusson  would  have  made  himself  the  con- 
8[>icuous  figure  which  I  am  supposing  the  evidence  truly  to  repre* 
Kent  him  to  have  done?  His  conduct,  besides,  appears  quite 
different  from  Bivett's  account  of  it.  Did  he  enter  into  private 
resistance  or  altercation  ?  No.  He  made  a  regular  and  public 
motion  to  the  Court ;  the  Judge  yielded  to  the  suggestion ;  the 
officers  were  directed  to  stand  back  for  the  present,  and  then  the 
sentence  was  pronounced.  This  is  not  the  natural  deportment  of 
H  person  engaged  in  a  conspiracy.  Nothing  but  the  purity  of 
Mr.  Fergusson's  intentions,  and  the  unconsciousness  of  offence, 
could  have  induced  him  to  put  himself  so  publicly  forward  by  a 
regular  motion  to  the  Court ;  and  such  a  conduct  is  surely  very 
inconsistent  with  that  of  a  person  who  was  meditating  at  the 
moment  to  carry  his  point  by  violence,  in  the  teeth  of  the  Court 
which  he  addressed.  The  Solicitor-Qeneral  further  said,  "  BLvett, 
the  officer,  said  he  had  a  warrant  against  Mr.  O'Connor.  Mr. 
Justice  Buller  spoke  to  the  officers,  commanded  silence,  and  pro- 
ceeded to  pass  sentence.  When  the  sentence  was  finished,  I 
observed  Mr.  Fergusson,  and  some  other  [)ersons  whom  I  did  not 
know,  encouraging  Mr.  O'Connor  to  go  over  the  bar."  Here  we 
must  pause  again.  Mr.  Gibbs  asked  the  witness,  U{X)n  his  cross- 
examination,  "Did  you  hear  him  say  anything?  Did  you  see 
him  do  anything?"  The  Solicitor-General  proved  no  one  thing 
which  Mr.  Fergusson  said  or  did.  I  am  sure  I  mean  nothing  in 
the  least  disrespectful  to  the  learned  gentleman ;  but  it  certainly 
did  not  occur  to  him  at  the  moment,  that  it  is  not  the  office  of  a 
witness  to  pronbunce  by  his  own  evidence  that  a  man  encourages 
or  supports,  but  he  is  to  depose  what  he  heard  him  say^  or  saw 
him  do,  from  whence  the  jury  are  to  draw  the  inference  which  is 
fit.  I  really  mean  no  sort  of  reflection.  Perhaps  it  arose  from  the 
habits  of  the  Court  of  Chancery,  whose  practice  is  different  from 
ours,  and  where  the  depositions  are  of  a  very  general  nature.  But 
suppose  the  Solicitor  were  to  die  whilst  I  am  speaking  to  you,  and 
that,  though  you  should  be  satisfied  as  to  all  the  rest  of  the  evi- 
dence, you  wished  to  have  it  explained  wiffi  precision  what  was 
intended  to  be  conveyed  when  it  was  said  Mr.  Fergusson  was 
encouraging,  would  you  condemn  Mr.  Fergusson  upon  that  evi- 
dence, without  knowing  distinctly  what  act  he  had  committed? 
Could  you  convict  a  fellow-subject  upon  the  general  evidence  that 
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lie  encouTCbged  mischief,  witliout  knowing  what  Tie  didf  Certainly 
not.  You  must  hear  theyoc^;  and  it  is  then  for  you,  and  for  you 
only,  when  you  have  heard  it,  to  draw  your  own  couchision.  The 
noble  and  learned  lord,  with  whom  we  in  a  manner  spend  our 
lives  in  this  place,  is  in  the  constant  course  of  saying  to  witnesses, 
"Tell  us  what  was  done,  and  WB  will  judge  of  its  quality."  By 
these  observations  I  am  not  impeaching  the  evidence  of  the 
Solicitor-General.  I  am  commenting  as  a  lawyer  upon  the  result 
of  it ;  and  I  do  say,  as  a  lawyer,  that  it  is  giving  no  evidence  at 
nil  to  swear  that  a  man  encouraged,  or  appeared  to  be  encourag- 
ing, without  stating  the  facts  on  which  that  impression  of  his 
mind  was  founded.  Mr.  Solicitor-General  went  on  to  say,  '*  I  did 
not  see  Mr.  O^Connor  till  he  was  brought  back  by  the  officers ; 
for  at  the  instant  that  Mr.  O'Connor  jumped  over  the  bar,  three  or 
four  persons  leaped  from  the  witnesses'  box  upon  the  table,  and 
mixed  among  the  rioters ;  all  the  lights,  except  those  before  the 
Judges,  and  the  chandeliers,  were  extinguished.  Mr.  Fergusson, 
at  the  moment  Mr.  O'Connor  jumped  over  the  bar,  turned  round, 
«nd  appeared  to  follow  Mr.  O'Connor ;  but  I  will  not  positively 
swear  it''  I  am  very  glad,  gentlemen,  that  he  did  not,  because 
it  would  have  been  unpleasant  to  swear  that  positively  which 
will  be  positively  contradicted,  by  those,  too,  who  are  of  as  good 
faith,  and  who  had  as  good  an  opi)ortunity  of  observing.  It  is  a 
mere  misapprehension ;  and  I  would  say  to  the  Solicitor-General, 
if  I  were  to  see  him  at  his  own  table,  or  at  mine,  thai,  lie  is  mis- 
iaJcen.  Indeed,  in  a  scene  of  confusion,  no  man  can  tell  what 
be  sees  with  any  certainty  or  precision,  and  images  are  frequently 
confounded  in  the  memory.  The  Solicitor-General  then  said, 
that  Mr.  Stafford  jumfied  upon  the  table,  and  drew  a  sword ; 
and,  s{)eaking  of  Lord  Thanet,  he  said,  he  went  across  the  table, 
and  that  he  saw  him  in  conversation  with  Mr.  Justice  Lawrence, 
the  particulars  of  which  he  did  not  hear  ;  but  that,  when  he  went 
across  the  table  again,  he  said  he  thought  it  fair  he  should 
have  a  run  for  it.  He  said  it  rather  in  a  tone  of  anger,  in 
consequence  of  what  had  fallen  from  Mr.  Justice  Lawrence. 
Gentlemen,  this  last  part  of  the  evidence  applies  to  a  point  of  time 
when  the  disturbance  was  at  an  end — after  everything  had  passed 
iu  the  presence  and  observation  of  the  Court — after  the  disturb- 
ance had  given  manifest  and  just  offence  to  the  Judges,  and 
after  they  had  declared  that  their  proceedings  had  been  inter- 
rupted, and  their  authority  insulted.  You  cannot,  therefore, 
believe,  that,  under  such  circumstances,  when  Lord  Thanet  could 
not  but  know  that  high  offence  had  been  given  to  the  justice  of 
the  county,  he  should  come  voluntarily  forward,  in  the  hearing  of 
the  King's  Judges,  and  confess  himself  to  be  an  accomplice  in  a 
high  misdemeanour.  These  observations  are  not  made  to  induce 
}'ou  to  believ^  that  Lord  Thanet's  expressions  have  been  misre- 
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presented  to  yon,  but  to  conviDce  you  that  tlie  making  then> 
ut  the  time,  and  to  the  i)er6on8  to  whom  they  were  made,  arose 
from  a  cousciousness  that  he  had  no  share  in  assisting  Mr. 
O'Connor.  Any  other  construction  of  the  expression  wouUl 
umount  to  the  confession  of  a  crime,  of  the  magnitude  of  which 
Lord  Thanet  could  not,  from  his  education  and  knowledge,  be 
ignorant — ^a  crime  which  is,  perhaps,  put  by  the  Attorney-General 
in  a  very  modest  shape  on  this  record ;  for,  without  meaning  to 
moot  the  point  of  law,  I  am  not  quite  sure  that  rescuing  a  person 
from  a  warrant  for  high  treason,  though  impending  and  not 
actually  executed,  is  not  felony  at  the  least.  Tiie  right  of  Mr. 
O'Connor  to  deliver  himself  from  such  a  warrant,  if  he  could  escaite 
before  it  was  executed  on  his  person,  was  an  opinion  which  Lord 
Thanet  might  correctly  or  incorrectly  entertain;  but  to  enhance 
the  confession  of  such  an  opinion  into  an  admission  of  the  crime  in 
himself,  is  contrary  to  every  human  principle  and  feeling,  and  there- 
fore not  a  reasonable  conclusion  of  human  judgment  Oeutlemeii, 
these  are  my  observations  upon  the  evidence  of  the  Solicitor- General 
as  it  affects  Lord  Thanet ;  and,  as  it  applies  to  Mr.  FerguRSon,  it  is- 
very  important ;  for  if  Mr.  Fergusson  had  been  flourishing  a  stick 
in  the  manner  which  has  been  falsely  sworn  against  him,  what 
should  have  induced  the  Solicitor-General  to  say,  only  in  general 
terms,  that  he  saw  him  encouraging  f  Will  any  of  my  learne<l 
friends  maintain,  that  if  the  Solicitor-General  could  have  proved 
in  terms  that  Mr.  Fergusson  had  a  stick  in  his  hand  till  it  was> 
wrested  from  him  by  the  officers  in  repelling  violence  by  violence^ 
that  he  wotdd  not  have  distinctly  stated  itf  It  is  not,  indeed, 
asserted,  that  the  Solicitor-General  meant  to  convey  that  meaning 
by  the  term  encouraging  which  he  employed  ;  nor  is  it  (wssible 
that  the  Attorney-General  should  not  have  stated  a  fact  so  material 
in  his  opening,  if  he  had  known  he  could  establish  it  from  the 
luoulh  of  a  gentleman  placed  in  so  respectable  a  statiou  in  the- 
world. 

Gentlemen,  Mr.  Justice  Heath  was  next  examined  ;  and  there  is 
no  part  of  the  proof  more  important,  particularly  as  it  affects  Mr. 
Fergnssou,  than  the  evidence  of  that  very  learned,  and  I  must  add, 
tliat  truly  honourable  witness,  who  was  one  of  the  Judges  in  the- 
commission,  and  presiding  at  the  trial.  He  said,  that  "a  mes- 
senger from  the  Secretary  of  State  had  applied  to  the  Court  for 
liberty  to  execute  a  warrant  upon  Mr.  O'Connor ;  that  permission 
had  been  accordingly  granted."  So  that  Mr.  O'Connor  was  not  la 
be  ultimately  liberated,  but  was  to  remain  amenable  to  the  process 
in  the  hands  of  the  officers.  That  "after  the  verdict  had  been 
given  and  the  sentence  pronounced,  the  messenger,  very  tmadvisedly^ 
went  to  the  corner  most  removed  from  the  door,  and  said  alout!^ 
•  My  Lord,  may  I  now  execute  my  warrant  ? '  Presently  after- 
wards I  saw  Mr.  O'Connor  put  one  leg  over  the  bar,  and  draw  it 
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l}ack  again."  I  have  already  reminded  you,  gentlemen,  that  at  this 
time  there  was  a  doubt  in  the  minds  of  some  as  to  the  effect  of  the 
verdict  to  liberate  the  prisoner;  and  I  admit  that  Mr.  O'Connor, 
when  he  put  his  leg  over  the  bar,  knew  of  the  existence  of  the 
warrant,  and  intended  to  evade  it.  Mr.  Justice  Heath  then  said, 
^'  A  violent  riot  and  fighting  took  place,  such  as  I  never  before  saw 
in  a  court  of  justice.  It  seemed  to  me  to  be  between  the  constables 
•on  one  hand,  and  those  who  favoured  the  escape  of  the  prisoner  on 
the  other."  This  shows  plainly  that  Bivett  did  not  speak  the  truth 
when  he  said  that  the  blows  were  all  on  the  side  of  the  rioters 
against  the  officers;  whereas  the  fray,  as  described  by  Mr.  Justice 
Heath,  arose  at  first  from  the  activity,  if  not  the  violence,  of  the 
officers ;  which  I  will  confirm  hereafter  by  the  most  respectable 
testimony.  "  It  being  dark,"  continued  the  learned  Judge,  "  I 
could  not  see  the  numbers  of  the  combatants ;  but  I  think  there 
must  have  been  ten  or  twenty  engaged  in  it  I  saw  Mr.  Stafibrd 
•brandishing  a  sword  over  their  heads.  The  combat  might  have  lasted 
for  five  or  six  minutes.  I  saw  Mr.  Fergiisson,  in  his  professional  dress, 
standing  upon  the  table  with  many  others.  He  turned  round,  and 
said, '  My  Lord,  the  consttibles  are  the  ]>ersons  to  blame :  it  is  they 
that  are  the  occasion  of  the  disturbance.'  Before  I  could  give  him 
■an  answer,  he  turned  round  towards  the  combatants ;  and  then  my 
attention  was  drawn  ^v^om  him  to  the  more  interesting  scene  of  the 
fight."  Every  part  of  this  evidence  is  a  decisive  exculpation  of  Mr. 
Fergusson.  When  was  it  that  Mr.  Justice  Heath  saw  him  upon 
the  table  ?  I  answer,  at  the  very  moment,  nay,  at  the  only  moment 
when  blame  is  attempted  to  be  imputed  to  him.  By  whom  was  he 
thus  observed?  Not  by  a  common  i)erson,  unqualified  to  judge, 
or  uninterested  in  the  order  of  the  Court,  but  by  one  of  its  highest 
•and  most  intelligent  magifitrates.  It  appears  further,  that  at  the 
moment  Mr.  Fergusson  publicly,  and  in  the  proper  quarter,  imputed 
blame  to  the  officers  (I  do  not  mean  such  blame  as  should  subject 
them  to  punishment,  because  they  might  be  acting  in  the  supposed 
<lischarge  of  their  duty,  but  blame  as  it  occasioned  the  disturbance), 
he  did  not  endeavour  to  conceal  his  person  from  the  Judges  at  this 
•only  period  of  imputed  disorder,  but  regularly  addressed  the  Court 
in  the  dress  of  his  profession,  and  openly  complained  of  the  authors 
•of  the  confuHion.  It  is  therefore  quite  impossible,  u[)on  Mr.  Justice 
Heath's  evidence,  to  mix  Mr.  Fergusson  with  violence;  for  the 
learned  Judge  distinctly  stated,  that  after  having  seen  and  heard 
him  as  he  described  him  to  you,  he  observed  him  no  longer,  his 
attention  being  drawn  from  him  to  ''  the  more  interesting  scene  of 
the  fight."  Is  not  this  a  most  positive  declaration  of  Mr.  Justice 
Heath,  that  the  place  where  Mr.  Fergusson  stood  was  not  the  scene 
•of  the  fight,  and  that  he  was  not  personally  engaged  in  it ;  for  he 
turned  his  ejesfrom  him  to  tlie  scene  of  the  comAat,  and  of  course 
to  the  persons  of  the  combatants ;  whereas,  if  Mr.  Fergusson,  with 


566  SPEECH  FOR  THE  EARL  OF  THANET. 

a  person  so  remarkable,  and  in  the  dress  of  his  profession,  had  been 
himself  a  rioter,  the  learned  Judge  must  have  pursued  him  with 
his  eyes,  instead  of  losing  sight  of  him,  and  must  have  seen  hint 
more  distinctly.  But  the  truly  honourable  Judge  does  not  leave 
the  exculpation  of  Mr.  Fergusson  to  any  reasoning  of  mine,  havin<]^ 
concluded  his  evidence  with  these  remarkable  words :  "  I  must  do 
him  the  justice  to  say,  that  in  the  short  time  I  saw  him,  which  was 
not  above  a  minute  or  two,  I  did  not  see  him  do,  or  hear  him  say, 
anything  to  encourage  the  riot.  I  thought  myself  in  great  danger, 
and  all  of  us  also."  This  testimony,  gentlemen,  is  absolutely 
C0NCLU81VB.  He  saw,  indeed,  Mr.  Fergusson  for  but  a  minute  or 
two ;  yet  it  is  the  only  period  to  which  the  evidence  against  him 
has  any  reasonable  application.  It  was  not  a  riot  of  long  duration, 
in  which  a  man  might  be  guilty  at  one  part  of  it,  though  not  at 
another;  it  was  almost  momentary,  and  the  whole  of  tlie  scene 
within  the  observation  of  any  one  8i)ectator.  When  we  consider, 
therefore,  that  this  learned  and  reverend  person  stood  in  the  same 
situation  as  the  first  witness  who  was  examined  for  the  Crown — 
that  he  had  an  opportunity,  from  his  situation  in  court,  of  seeing 
everything  which  belonged  to  the  scene  of  combat,  as  he  termed 
it — and  when  he  neverlheless  so  separated  Mr.  Fergusson  from  it  as 
to  feel  himself  compelled  to  say  what  he  did  in  the  close  of  his 
testimony — we  ought  to  give  to  Ma  words  a  weight  beyond  the 
voice  of  a  thousand  witnesses.  A  judge  can  have  no  interest  iii 
such  a  subject ;  and  you  caimot  justly  appreciate  such  a  testimony 
without  taking  into  your  consideration  his  excellent  character,  his 
long  experience  in  the  world,  and  the  deep  regard  which  he  cannot 
but  feel  for  the  faithful  administration  of  justice. 

Gentlemen,  it  is  impossible  for  me  to  know  how  these  observ<i- 
tions  affect  you.  Self-complacency  (too  common  among  mankind^ 
frequently  makes  false  estimates  of  the  effects  of  argument  U{x)u 
others,  by  measuring  them  with  the  results  of  one's  own  under- 
standing— an  infirmity  which  frequently  leads  us  to  repose  upo» 
them  as  finished  and  conclusive  when  the  most  material  parts 
belonging  to  them  have  been  omitted.  This  ))erhaps  may  be  my 
own  case  at  this  moment ;  but  it  does  strike  me,  I  confess  (accus- 
tomed as  I  am  to  the  proceedings  of  courts  of  justice),  that  I  should 
be  perfectly  safe  in  now  leaving  in  your  hands  the  honours  and 
characters  of  my  clients,  even  if  I  had  not  a  witness  to  bring  before 
you  in  their  defence:  indeed,  I  have  studiously  avoided  all  con- 
sideration of  my  own  evidence  in  my  remarks  upon  the  case  of  the 
Crown ;  in  everything  that  I  have  said  I  have  wished  you  to  con- 
sider that  I  had  none  at  all  to  offer ;  and  when  I  reminded  you,  in 
the  preface  of  my  address,  that  I  had  witnesses  to  bring  before  yon, 
it  was  rather  addressed  to  the  Court  than  to  you,  and  rather  dii-ected 
to  secure  attention  to  my  observations  than  arising  from  any  reso- 
lution to  trouble  you  with  hearing  them.    Nothing  that  I  have 
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hitherto  adranced  has  been  built  upon  any  new  fact  tobe'fntro- 
duced  by  me ;  I  have  been  dissolving  the  evidence  of  the  Crown  by 
its  own  weakness;  I  have  been  insisting  that  the  respectable  body 
of  it  is  the  strongest  proof  for  the  defendants^  and  that  its  only 
inconsistency  is  to  be  found  where  it  affects  them  with  guilt. 

The  next  witness  was  Mr.  Abbot,  a  gentleman  at  the  bur.  ''  He 
saw  Mr.  O'Connor  make  a  motion  to  leave  the  court,  and  heard  Mr. 
Fergusson  say  he  was  discharged.  Mr.  Solicitor-General  answered 
that  he  was  not  discharged  ;  and  then  either  Rivett  or  Fngion  said 
he  had  a  warrant.  There  was  then  a  little  confusion ;  but  the 
prisonera  resumed  their  places,  and  Mr.  Justice  Buller  proceeded  ti> 

C  sentence  on  O'Coigly.  When  that  was  finished,  Mr.  O'Connor 
^  ed  over  the  bar  towards  his  left  hand ;  a  great  tumult  and  con- 
fusion  took  place."  No  part  of  all  this,  gentlemen,  was  ever 
disputed.  ''  1  saw  Lord  Thanet  on  the  table  nearly  before  Mr. 
Justice  Lawrence."  Tliis  is  also  nothing.  If  Lord  Thanet  mixed 
in  the  riot,  it  could  not  be  near  Mr.  Justice  Lawrence,  but  in  the 
other  part  of  the  court,  where  the  prisoners  were  placed.  ''  The 
learned  Judge  spoke  to  Lord  Thanet,  and  said  it  would  be  an  act 
of  kindness  in  Mr.  O'Connor's  friends  to  advise  him  to  go  quietly  to 
prison,  lest  some  mischief  should  hap{)en.  Lord  Thanet  then 
turned  round,  and  said — I  did  not  distinctly  hear  the  first  words, 
but  the  concluding  words  were, '  To  have  a  run  for  it^  or  '  Fair  to 
have  a  run  for  it* "  Gentlemen,  I  will  not  weary  you  with  a  long 
repetition  of  the  same  observations.  I  have  observed  more  than 
once  already,  that  if  Mr.  Justice  Lawrence  had  considered  Tjord 
Thanet  as  having  done  anything  to  promote  the  riot,  he  would 
have  acted  accordingly;  and  it  would  be,  therefore,  trifling  with 
your  time  and  patience  to  detain  you  further  with  Mr.  Abbot's 
testimony. 

Gentlemen,  we  are  now  arrived  at  Mr.  Bivett;  and,  retaining  in 
your  minds  the  testimony  of  the  Crown's  most  respectable  witness, 
on  which  I  have  been  so  long  observing,  I  shall  leave  you  to  judge 
for  yourselves  whether  it  be  possible  that  what  he  says  can  be  the 
truth,  independently  of  the  positive  contradiction  it  will  receive 
hereafter.  Indeed,  the  evidence  of  this  man  administers  a  most 
important  caution  to  juries  not  to  place  too  implicit  a  confidence 
in  what  is  sworn  with  positiveness,  but  to  found  their  judgments 
upon  the  most  probable  result  from  the  whole  body  of  the  proof. 

Bivett  says,  ''I  saw  a  gentleman,  whom  I  was  told  was  Mr. 
Thompson,  and  I  have  never  seen  him  since.  He  asked  me  what 
business  I  had  there,  and  if  there  was  anything  against  Mr.  O'Con- 
nor;  "-—evidently  meaning  a  warrant,  as  he  afterwards  explained 
it.  I  need  not,  however,  pursue  this  part  of  his  evidence,  because 
he  did  not  identify  Mr.  Thompson,  though  he  sat  before  him  in 
court,  but  pointed  to  another  person.  I  pass  on,  therefore,  to  that 
part  where  he  described  the  state  of  the  court :  *'  Many  gentlemen," 
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lie  said,  "  were  seated  upon  the  solicitors'  bencli,"  wliich  has  been 
already  described  to  you  as  immediately  before  the  prisoners,  and 
without  the  counRel's  seat,  in  which  Lord  Thanet  appears  to  have 
sat  till  he  stepped  into  that  of  the  solicitors',  where  he  was  heard  to 
speak  to  Mr.  O'Connor,  and  con<;ratulate  him  on  his  acquittal.  It 
was  in  this  place,  and  before  and  after  this  time,  that  Mr.  Serjeant 
Shepherd  described  him  as  standing  unmoved,  with  his  face  to  the 
Court  and  his  bick  to  the  prisoners.  Bivett  went  on  to  8»y» 
"  When  the  jury  were  coming  in,  I  endeavoured  to  go  nigh  to  the 
gaoler,  when  I  was  pulled  down  by  the  leg ;  and  as  soon  as  I  turned 
round,  I  saw  Mr.  Thompson,"  who  turns  out  not  to  have  been 
Mr.  Thompson.  "  I  thought  Mr.  O'Connor  looked  as  if  he  intended 
an  escape.  At  that  time  there  was  a  noise  and  violence;  and  Mr. 
Fergiisson  said  to  the  Court, '  What  business  has  this  fellow  here» 
making  a  noise?'"  Now,  gentlemen,  this  cannot  be  a  correct 
statement  as  it  respects  Mr.  Fergusson,  since  it  has  been  sworn  by 
all  the  Crown's  moKt  respectable  witnesses  that  he  made  it  a  regular 
motion  from  the  bar,  and  the  officers  were  desired  to  stand  back. 
''  I  told  his  lordship  I  had  a  warrant  from  the  Dnke  of  Portland 
to  arrest  Mr.  O'Connor ;  and  the  Judge  said  I  should  have  Iiim, 
and  desired  the  gaoler  to  take  care  of  the  prisoners  for  the  present. 
The  sentence  was  then  passed  on  O'Coigly ;  and  as  soon  as  it  wiis 
finished,  Mr.  O'Connor  immediately  jumped  out  from  the  bar. 
There  was  then  a  great  confusion  in  court;  the  gentleman  who  sat 
before  me  got  up;  Mr.  O'Connor  took  to  the  left,  and  I  called  out 
to  shut  the  door.  I  endeavoured  to  get  forward,  but  was  prevented 
by  those  gentlemen  who  had  placed  themselves  before  me  and  the 
other  officers.  I  was  pulled  and  shoved  down  two  or  three  tiroes^ 
but  by  whom  I  know  not.  I  jumped  forward  as  well  ns  I  was  able, 
and  was  endeavouring  to  pursue  Mr.  O'Connor,  when  Mr.  Fergiisson 
jumped  on  the  table,  and  with  a  stick  jQourished  it  in  this  way,  to 
stop  me.  Mr.  Fergusson  was  in  his  gown.  I  sprang  at  him,  and 
wrenched  the  stick  out  of  his  hand ;  and  then  he  returned  from 
the  table,  and  went  to  his  seat."  I  will  not  pause  at  this  part  of 
the  evidence  as  it  applies  to  Mr.  Fergusson,  but  pursue  it  as  it  goes 
on  to  Lord  Thanet;  beciuise,  if  I  can  show  you  that  its  application 
to  him  is  demonstratively  false  when  comi^ared  with  the  rest  of  the 
Crown's  evidence,  on  which  it  must  l«in  for  support,  it  will  destroy 
all  its  credit  as  it  implicates  Mr.  Fergusson  also.  He  says,  *'  I  was 
then  knocked  down  by  a  person  who  pushed  at  me  with  both  hands, 
and  I  immediately  struck  that  person  three  or  four  blows."  You 
will  here  be  so  good,  gentlemen,  as  to  consult  your  not^s,  as  I  wish 
to  be  correct  in  stating  his  evidence.  Will  your  lordships  have  the 
goodness  to  see  how  you  have  got  it? 

[LoBD  Kenyon  and  Mr.  Justice  Lawrencb  refeired  to  their 
notes.] 

LoKD  Kenton.  I  Itave  it,  "I struck  him  with  my  stick." 
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Mr.  Erskine.  Gentlemen,  you  will  now  Bee,  by  tlie  observations  I 
4im  about  to  make  upon  this  part  of  the  evidence,  that  I  could  have 
no  interest  in  stating  it  incorrectly ;  because,  whichever  way  you 
take  it,  it  involves  a  direct  and  palpable  contradiction  ;  but  there 
18  nothing  like  the  truth,  and  it  is  always  the  best  course  to  appeal 
to  the  authority  of  the  Court.  His  words  were,  **  He  shoved  nie 
with  both  hands ; "  and,  in  his  cross-examination,  he  afterwards 
<lescril)ed  it,  "  I  struck  that  person  three  or  four  blows :  he  called 
out, '  Do  not  strike  me  any  more  ; '  I  replied,  *  I  will ;  how  dare  you 
«lrike  me  ? '  "  You  observe  that  he  describes  Lord  Thanet  as  having 
DO  stick,  and  as  having  struck  him  ;  whereas  Mr.  Serjeant  Shepheni 
saw  Lord  Thanet,  at  what  must  necessarily  be  the  same  point  of 
time,  standing  with  his  face  tx>  the  Jud<i^es,  and  his  back  to  the 
prisoners,  motionless,  as  I  have  repeatedly  described  him,  till  he 
must  have  received  violence  from  some  other  person,  since  the  Ser- 
jeant saw  him  leaning  back,  and  defrndino  himself  with  a  stick 
which  he  held  in  both  hands  over  his  head — an  account  which,  if 
any  corroboration  of  such  a  witness  could  be  necessary,  I  will  esta- 
blish by  eight  gentlemen  who  were  present,  and  who  will  add 
besides,  in  contradiction  of  Bivett,  thnt  Lord  Thanet  was  himself 
beat  severely,  and  never  struck  the  officer  with  either  fist  or  stick. 
That  Lord  Thanet  had  a  stick  is  beyond  all  controversy;  and, 
liaving  one,  is  it  likely  that  a  man  of  his  strength  and  activity, 
engaged  in  such  an  enterprise,  would  only  push  at  his  opponent 
with  his  hands,  or  that  Mr.  Fergusson,  who  is  charged  as  bemg  an 
Accomplice,  would  have  contented  himself  with  flourishing  a  little 
stick  over  his  head  ? 

Mr.  ATToaNRT-GENEKAL.  I  do  not  find  that  Bivett  has  at  all 
mid  that  Lord  Thanet  had  a  stick. 

Mr.  Erskine.  I  have  been  reading  his  original  examination.  I 
will  state  his  cross-examination  by  and  by,  and  then  set  both  of 
them  against  the  truth.  He  s:iys  further,  and  to  which  I  desire 
your  most  particular  attention,  "  I  saw  Mr.  Fergusson  flourishing 
a  stick  about  the  middle  of  the  faible.  I  went  that  wa)',  to  avoid 
the  {)ersons  wlio  had  stopped  up  the  passage.  He  en(leavoured 
to  prevent  me ;  but  I  wrenched  it  from  him,  and  struck  him.  I 
had  not  then  seen  Lord  Thanet'*  Now,  gentlemen,  I  have  only  to 
beg  that  you  will  have  the  goodness  to  make  some  mark  upon  the 
margin  of  your  notes  of  this  fact,  which  the  witness  has  had  the 
audacity  and  wickedness  to  swear  to.  I  use  these  severe  expres- 
sions, which  I  have  applied  to  no  other  witness  in  the  cause,  be- 
cause I  never  wantonly  employ  epithets  that  ai-e  unjust  He  was 
in  such  a  situation  that  he  cannot  be  mist^iken  in  what  he  swears; 
neither  does  he  qualify  it  with  his  belief ;  but  takes  upon  himself 
to  marshal  the  proceedings  in  his  memory,  and  to  affirm  rosi* 
TiVELT  both  a«  to  persons  and  times.  Yet  I  will  prove  Mr.  Fergus- 
«oa  to  have  been  within  the  bar  in  his  place  when  Bivett  speaks  of 
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him  as  on  the  tahle,  and  certainly  without  a  stick.  I  will 
prove  this — not  hy  Bow  Street  officers,  but  by  gentlemen  as  honour- 
able as  any  who  have  been  examined.  Mr.  Bivett  told  you,  too, 
**  that  he  came  along  from  the  great  street  where  the  Star  Inn  is, 
towards  the  prisoner,  to  arrest  him ;  but  that  he  went  to  the  table 
to  avoid  the  gentlemen  who  interrupted  him  in  his  passage  towards 
him."  Lord  Tlianet  is  one  whom  he  positively  fixed  on  aa  having* 
done  so.  Tx>rd  Tlianet  then  interrupted  him  in  his  passage  to  the 
prisoner,  which  induced  him  to  go  to  the  table,  where  he  had  the 
conflict  with  Mr.  Fergusson ;  and  yet,  according  to  his  own  deli- 
bemte  declaration,  he  never  saw  Lord  Thanet  till  after  the  stick 
had  been  flourished  by  Mr.  Fergusson  over  his  head,  and  till  after 
he  had  wrenche<l  it  out  of  his  hand ;  for  then  it  was,  and  for  the 
first  time,  that  he  swears  to  have  seen  Lord  Thanet.  This  is  totally 
inconsistent  not  only  with  the  whole  course  of  the  evidence,  but 
even  with  his  own.  And  I  will  prove,  besides,  by  a  gentleman  who 
sat  next  his  lordship — Mr.  George  Smith,  the  son  of  a  late  chairmau 
of  the  East  India  Company,  a  gentlemen  at  the  bar,  and  of  indepen- 
dent fortune — that  one  of  the  first  things  Bivett  did  when  he  oame 
into  court,  was  to  press  rudely  upon  him;  and  that  Lord  Thanet, 
without  having  struck  a  blow,  or  offered  any  resistance,  was  attackeil 
by  these  men  in  a  most  furious  manner,  which  accounts  for  the 
attitude  of  defence  in  which  he  has  been  so  often  described. 

No  embarrassment  or  confusion  can  possibly  attend  the  considem- 
tion  of  time ;  because,  from  the  evidence  of  Mr.  Seijeant  Sliepherd, 
there  could  be  no  interval.  It  was  all  in  a  moment  He  saw 
Lord  Thanet  sitting  down  ;  he  rose,  and  stood  with  his  face  to  the 
Judges  ;  and  then  tlie  confusion  began.  But,  at  this  time,  I  engage 
to  prove  most  positively  hy  many  witnesses,  that  Mr.  Fergussou 
was  in  his  place  at  the  bar;  that  he  was  forced  upon  the  table  in 
consequence  of  the  tumult  after  Lord  Tlianet  lixxd  been  knocked 
doton,  and  that  he  had  no  stick.  This,  indeed,  is  iiicontestably 
established  by  the  evidence  of  Mr.  Justice  Heath,  who  saw  him  iu 
that  situation  till  he  removed  his  eyes  from  him  to  the  scene  of 
confusion,  which  he  could  not  possibly  have  done  if  the  confusion 
had  not  become  general  whilst  Mr.  Fergusson  remained  in  his  place  ; 
and  so  far  was  he  from  seeking  to  mix  himself  with  the  riot  which 
the  officers  were  occasioning,  that  when  Sir  Francis  Burdett,  a 
gentleman  possessed  both  of  strength  and  spirit  (if  a  rescue  had 
been  the  object),  was  coming  hastily  across  the  table,  from  seeing 
the  situation  Lord  Thanet  was  placed  in,  Mr.  Fergusson,  knowing 
that  it  would  only  tend  to  embroil  instead  of  abating  the  confusion, 
took  hold  of  him  to  prevent  him,  carried  him  bodily  towards  the 
Judges,  desired  the  officers  to  be  quiet,  and,  addressing  the  Court, 
said  publicly,  and  in  his  place,  ''  My  lord,  it  is  the  officers  who  are 
making  all  this  disturbance." 

What,  then,  is  to  be  said  for  this  Mr.  Bivett,  who  swore  that  he 
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never  saw  Lord  Thanet  till  after  his  conflict  with  Mr.  Fergiisson  on 
the  table,  although  Mr.  Fergnsson  will  appear  to  have  at  this  time 
been  in  his  place?  Mr.  Smith  was  as  near  Lord  Thanet  as  I  am 
now,  when  Bivett  rushed  by  him,  and  attacked  him,  Mr.  Fergussou 
being  still  in  his  station  at  the  bar. 

Gentlemen,  he  said  further,  in  his  cross-examination,  that "  he 
struck  Lord  Thanet  several  blows  ;  that  Lord  Thanet  desired  him 
to  desist,  but  that  he  had  struck  him  once  or  twice  afterwards." 
This  was  after  Mr.  Fergusson  had  gone  across  towards  the  Judges ; 
80  that  the  scene  he  describes  as  relative  to  Lord  Thanet  is  not 
immediately  U{)OU  his  first  coming  into  court,  but  afterwards,  when, 
having  gone  out  of  his  course  towards  the  prisoner  from  the  resist- 
auce  he  had  met  with  in  the  passage  towards  him,  he  was  obstructed 
by  Mr.  Fergnsson  at  the  table  ;  whereas  all  the  witnesses  agree  in 
]>lacing  Lord  Thanet  in  the  solicitors*  box,  the  veiy  passage  which 
Rivett  states  himself  to  have  left  in  consequence  of  resistance  ;  and, 
therefore,  he  must  have  passed  Lord  Thanet,  in  the  solicitors'  box, 
before  he  could  have  approached  Mr.  Fergusson  at  the  table  ;  and  if 
he  met  with  any  blows  or  interruption  from  him  at  all,  he  must  have 
met  with  them  immediately  upon  his  entering  the  court;  for  Mr. 
Serjeant  Shepherd's  evidence  establishes,  that  at  that  period  violence 
nmst  have  been  used  on  Lord  Thanet  as  he  was  in  an  attitude  of 
defence.  Rivett  further  said,  that  "  Lord  Thanet  had  nothing  to 
defend  himself  against  his  blows,"  though  Serjeant  Shepherd  saw 
and  described  him  with  a  stick ;  and  that  "  he  saw  no  blows  struck 
by  anybody  but  himself."  What,  then,  is  the  case,  as  it  stands  upon 
Rivett's  evidence  ?  That  no  blows  were  struck  but  his  own ;  though 
a  learned  Judge  has  sworn  to  have  seen  many  struck,  and  u{K)ti 
many  persons ;  that  he  received  no  blows  from  Mr.  Thompson — 
none  from  Mr.  O'Brien — none  from  Mr.  Fergusson — ^none  from  any 
of  the  defendants  but  Lord  Thanet,  nor  from  any  other  person  iti 
the  court  It  is  for  you  to  say,  gentlemen,  whether  this  statement 
I)e  possibly  consistent  with  a  wide-spread  conspiracy  to  rescue  a 
prisoner  by  violence,  of  which  the  defendants  were  at  the  head. 

Sir  Edward  Knatchbull  saw  no  blow  given  to  Rivett  He  said, 
**  I  can  by  no  means  speak  positively ;  but  it  appeared  to  me,  that 
when  somebody  was  endeavouring  to  keep  Rivett  back,  he  struck 
Lord  Thanet  with  his  fist  I  saw  no  blow  given  to  Rivett"  So 
that  Sir  Edward  Knatchbuirs  evidence,  instead  of  confirming 
Rivett's  story,  mainly  and  importantly  contradicts  it 

Mr.  Watson,  the  gaoler,  was  next  examined.  He  remembers  the 
directions  given  him  not  to  discharge  the  prisoner,  which  I  will 
not  detain  you  with ;  and  says,  that  ''  after  sentence  was  passed, 
some  person  said  to  Mr.  O'Connor,  *  You  are  acquitted.  What  do 
you  stand  there  for?  Why  don't  you  jump  over?'  that  Mr. 
O'Connor  answered, '  Mr.  Watson  says  I  am  not  to  go ; '  but  that, 
immediately  afterwards,  he  sprung  over,"  &c.    Thomas  Adams^ 
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who  was  llien  Mr.  Justice  Buller  s  coachman,  "  saw  Lord  Thanet 
with  a  stick  in  his  hand,  and  saw  it  lifted  np."  We  had  ^l  rid 
of  that  stick  niion  Bivett's  evidence,  and  now  it  comes  back  upon 
ns  again  when  it  is  convenient  to  have  it  lifted  up.  He  describes 
the  stick  as  lifted  np  in  this  position  {imitating  tJie  taiiness) ; 
whereas  it  could  be  in  no  such  })osture,  as  you  must  be  convinced 
of  from  the  observations  I  have  already  made  to  you.  But  this 
man's  evidence  is  very  material  in  this  respect — viz.,  th.it  in 
describing  the  assault  of  Rivett  on  Lord  Thanet,  he  says,  "1  heard 
Lord  Thanet  say  to  him,  'What  do  yon  strike  me  for?  I  have 
NOT  STRUCK  YOU:'"  an  expression  of  great  importance  in  the 
mouth  of  such  a  person  as  Lord  Thanet;  and  falling  from  him  nt 
the  vei7  moment  when  it  could  have  proceeded  from  nothing  but 
consciousness;  and  an  expression  that  I  will  confirm  his  having 
useil,  by  several  of  my  own  witnesses. 

Mr.  Brooks,  who  was  next  called,  snys,  he  "saw  Mr.  O'Connor 
when  the  jury  returned.  Mr.  Fergusson  held  a  sword  or  stick  over 
the  heads  of  the  people."  A  sword,  or  something  else,  given  to  us 
in  this  confused  manner,  adds  no  force  to  the  evidence;  more 
especially  when,  upon  being  asked  if  he  can  swear  with  positivenes^, 
be  admits  that  he  cannot. 

Mr.  Stafford  was  then  examined,  who  says,  "he  sat  under  the 
jury-box,  and  could  see  Lord  Thanet  distinctly."  I  particularly 
asked  him  that  question,  and  how  far  disUmt  he  was  from  him  :  be 
answered  me,  "  Not  above  two  yards  from  me — three  times  nearer 
than  I  am  to  you."  He  saw  Lord  Thanet,  then,  distinctly,  at  two 
yards'  distance,  and  from  the  beginning  to  the  end  of  the  confusion  ; 
yet  he  swears  ''he  did  not  observe  him  engaged  in  any  obstruc- 
tion." Afterwards,  when  the  tumult  became  general,  this  witness 
has  l)een  described  as  brandishing  a  drawn  sword — no  doubt,  from 
a  sudden  apprehension  of  danger,  and  to  avert  it  from  that  quarter. 
Now,  supi)ose  Mr.  Stafford  had  come  down,  out  of  mere  curiosity, 
to  Maidstone,  to  hear  the  trial,  and  had  been  seen  flourishing  this 
drawn  sword  in  the  midst  of  the  affi-ay — what  should  have  pre- 
vented Mr.  Bivett  from  considering  this  gentleman  as  the  greatest 
rioter  of  them  all  ?  Wliy  might  he  not  the  rather  have  represented 
him  as  brandishing  it  to  favour  the  escajie  of  the  prisoner?  One 
cannot,  indeed,  imagine  a  case  of  greater  cruelty  and  injustice ; 
but  what  could  have  been  his  protection,  if  Mr.  Fergusson  can  be 
convicted  on  the  evidence  you  have  heard  ?  Was  not  his  situation 
in  court,  as  cotmsel  at  the  bar,  equally  respectable  as  that  of  the 
Clerk  of  the  Arraigns?  and  is  not  the  presumption  of  an  evil  design 
against  the  dignity  of  the  Court  equally  removed  from  both  of 
them  ?  Yet  the  one  is  only  descril)eu  as  flourishing  a  small  stick ; 
whilst  the  other  was  so  wielding  his  metallic  tractor,  that  if  he  had 
not  pleaded  a  flat  bar  to  the  assize  in  the  manner  he  conducted 
this  falchion,  the  issue  must  have  been  blood.    Mr.  Garrow  said  to 
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him  at  the  moment,  ''Take  care  that  you  do  no  mischief;"  and 
undoubtedly  Mr.  SlafTord  neitlier  did  nor  intended  any  ;  but  that 
makes  the  stronger  for  my  argument,  and  shows  how  little  is  to  be 
built  upon  appearances  which  grow  out  of  a  scene  of  tumult.     The 
oise  for  your  consideration  seems,  therefore,  to  be  reduced  to  thi^— « 
Whether  you  will  believe  the  two  learned  Judges,  and  the  other 
respectable  witnesses  ?  or  whether  you  will  depend  upon  the  single 
and  unsupported  evidence  hy  which  violence  has  been  imputed  ? 
Mr.  Stafford,  who  was  wilhin  two  yards  of  Lord  Thauet,  has  cou)- 
pletely  acquitted  him  ;  for  had  he  heeu  in  the  situation  in  which 
Bivett  has  placed  him,  what  could  possihly  have  prevented  him 
from  seeing  it?    It  was  also  sworn  by  Bivett  that  Mr.  Fergussou 
had  a  stick ;  but  upon  appealing  to  Mr.  Stafford's  evidence,  who  sat 
just  opposite  to  him,  we  find  that  he  had  none ;  but  that  he 
extended  his  arms  seemingly  to  prevent  persons  approaching  that 
side  of  the  court.    Mr.  Stafford  admits,  that  when  he  saw  Mr. 
Fergusson,  it  was  in  the  midst  of  confusion ;  and  it  would  be  a 
harsh  conclusion  indeed,  that  Mr.  Fergusson  is  guilty  of  the  con-> 
spiracy  charged  on  this  record,  because  upon  being  forced  out  of 
his  seat  by  the  tumult  which  surrounded  him,  as  I  will  show  you 
he  was  hy  several  witnesses,  he  had  extended  his  arms  in  the 
manner  you  have  heard.    Mr.  Stafford  added,  that  the  gaoler  had 
hold  of  Mr.  O'Connor's  coat ;  that  Mr.  Fergusson  forced  himself 
between  them,  and  that  the  gaoler  stretched  his  hand  behind  Binns 
to  take  hold  of  the  prisoner.     This  must  be  a  mistake  ;  for  Watsou 
sat  as  where  my  learned  friend  Mr.  Wood  is  at  present  {pointing 
io  him),  and  Mr.  O'Connor  stood  as  where  Mr.  Baine  is  now  sitting 
{pointing  to  him) ;  and  at  no  part  of  the  time  is  it  even  asserted 
that  Mr.  Fergusson  was  in  the  box  of  the  solicitors,  and  conse- 
quently it  was  utterly  impossible  that  he  could  have  prevented  the 
gaoler  from  keeping  hold  of  the  cotit  of  the  prisoner. 

Mr.  Clifford  says  he  sat  near  the  marshal.  I  thought  he  had 
said  that  he  sat  there  as  marshal ;  and,  not  knowing  the  person  of 
the  honourahle  gentleman,  I  thought  he  had  been  the  marshal  of 
the  court.     There  was  no  new  fact  introduced  by  this  witness. 

Next  came  Mr.  Cutbush.  My  learned  friends  api)eared  to  be 
soon  tired  of  his  evidence ;  and  it  seemed  to  produce  an  emotion  of 
surprise  upon  the  bench,  that  a  witness,  in  such  a  stage  of  the 
cause,  should  give  such  extraordinary  testimony.  He  said,  '*  I 
saw  Lord  Thanet ;  he  was  two  or  three  yards  from  Mr.  O'Connor. 
I  observed  nothing  particular  till  I  saw  Bivett  striking  Lord 
Thanet  on  the  back  with  a  sword."  Now,  as  it  is  admitted  on  all 
hands  that  no  such  thing  ever  happened,  it  affords  another  instance 
of  the  difficulty  with  which  juries  can  collect  any  evidence  to  be 
relied  on  in  a  scene  of  uproar  and  confusion. 

The  evidence  of  the  last  witness,  Mr.  Parker,  contains  nothing 
^'hich  I  need  detain  you  with. 
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Gentlemen,  I  have  now  faithfully  brought  before  you  all  that  is 
material  or  relevant  in  the  case  of  the  Crown  ;  and  having  accom- 
panied this  statement  with  the  observatioas  which  appeared  to  me 
to  apply  to  it,  let  me  suppose  that  my  task  was  finished ;  that  I 
Iiad  nothing  by  which  I  could  further  defend  my  clients ;  and  that 
I  were  now  to  leave  you  to  the  Attorney-Generars  reply,  and  the 
assistance  of  the  Court  Were  this  my  situation,  I  should  sit 
down  confident  that  you  could  not  pronounce  a  verdict  against 
them,  upon  such  equivocal  evidence,  either  honourable  to  jour- 
selves  or  beneficial  to  your  country.  I  will  not  tire  your  patience 
by  an  extended  recanitulation  of  arguments  which  you  have  heard 
already  with  so  mucli  patience  and  attention ;  but  I  feel  it  to  be 
my  duty  just  to  point  out  the  inadequacy  of  the  testimony. 

The  charge  against  the  defendants  is  a  conspiracy  to  rescue  Mr. 
O'Connor  from  legal  custody,  by  tumult  and  violence;  all  the 
other  acts,  as  they  are  put  upon  the  record,  and  brought  before  you 
by  evidence,  being  no  otherwise  relevant  nor  credible  than  as  the 
means  employed  to  efiectuate  that  criminal  purpose.  Your 
belief  of  that  purpose  can  therefore  be  the  only  foundation  of  a 
righteous  verdict  Yet  not  only  no  part  of  the  proof  applies  to 
establish  it,  but  the  existence  of  it  is  negatived  by  every  principle 
which  can  guide  the  human  judgment  No  motive,  eitiier  built 
upon  factor  flowing  from  reasonable  presumption,  has  appeared; 
none  has  even  been  suggested.  The  object,  thus  pursued,  without 
an  interest,  was  palpably  useless  and  impracticable — detection 
and  punishment  inevitable — the  crime,  if  committed,  committed 
before  the  whole  Court,  its  Judges  and  officers ;  yet  the  evidence  of 
it  painfully  and  lamely  extracted  from  a  few,  and  that  few  over- 
borne by  the  testimony  of  the  most  respectable  witnesses,  beet 
(situated  to  observe,  and  best  qualified  to  judge  of  what  was  passiug. 
I  have,  therefore,  no  more  to  ask  of  you,  gentlemen,  than  a  very 
«liort  audience,  while  I  bring  before  you  the  defendant's  evidence. 
My  case  is  this : — 

It  stands  admitted  that  the  confusion  had  not  begun  when  the 
jury  returned  with  their  verdict ;  that  there  was  only  a  motion 
towards  it  when  the  officers  were  directed  by  the  Court  to  be 
silent,  and  to  stand  back.  The  period,  therefore,  to  be  attended  to, 
is  the  conclusion  of  the  sentence  on  O'Coigly,  when  the  officers, 
from  their  own  account  of  the  ^transaction,  believing  that  Mr. 
O'Connor  intended  to  escape  from  them,  and  giving  them  credit 
that  such  intention  could  not  be  frustrated  without  some  violence 
and  precipitation,  rushed  suddenly  through  tlie  solicitor's  box, 
where  they  met  indeed  with  resistance,  but  a  resistance  which  was 
the  natural  consequence  of  their  own  impetuosity,  and  not  the 
result  of  any  conspiracy  to  resist  the  execution  of  the  warrant 

To  establish  this  truth  with  positive  certainty  (if  indeed  it  is  not 
already  manifest  from  the  whole  body  of  the  proof),  I  shall 
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produce,  as  my  first  witness,  Mr.  George  Smith,  whom  I  before 
iiamed  to  you,  and  who  was  one  of  the  first  persons  in  their  way 
on  their  entering  the  court  He  sat  as  near  Lord  Thanet  as  I  now 
stand  to  wliere  his  lordship  sits  before  you,  and  who,  upon  the 
principle  of  this  prosecution,  should,  above  all  others,  have  been 
made  a  defendant ;  for  he  will  admit  freely  that  he  endeavoured 
to  push  them  from  him  with  his  elbow,  when  they  pressed  upon 
liim  with  ^eat  and  sudden  violence.  He  will  tell  you,  that  at  this 
time  Mr.  Fergusson  was  in  his  place  at  the  bar ;  that  Lord  Thanet 
was  in  the  place  where  Serjeant  Shepherd  described  him ;  that  he 
was  violently  struck,  without  having  given  the  smallest  provocation, 
without  having  made  any  motion,  directly  or  indirectly,  towards 
the  rescue  of  the  prisoner,  or  even  looked  round  at  that  time  to 
the  quarter  where  he  stood ;  that  Lord  Thanet,  in  order  to  escape 
from  this  unprovoked  violence,  so  far  from  approaching  Mr. 
O'Connor,  endeavoured  to  get  nearer  where  the  counsel  sat,  when 
Bivett,  instead  of  advancing  straight  forward  in  pursuit  of  his 
ohject,  which  was  to  arrest  the  prisouer,  levelled  repeated  blows  at 
liim,  ns  he  was  obliged  himself  to  admit,  while  Lord  Thanet  lay 
back  in  the  manner  which  has  been  so  often  described  to  you, 
protecting  his  head  from  the  blows  he  was  receiving. 

In  tlie  same  seat  was  Mr.  Bainbridge,  a  gentleman  educating  for 
the  bar,  a  near  relation  of  the  Duke  of  SL  Albans,  and  a  pupil,  I 
believe,  of  my  honourable  and  learned  friend,  Mr.  Wood ;  a  {)erson 
who  cannot  reasonably  be  suspected  of  giving  false  testimony,  to 
encourage  violence  and  outrage  against  the  laws  of  his  country. 
Mr.  Bainbridge  will  swear  positively,  that,  when  the  officers  came 
forward,  Lord  Thanet  was  in  the  solicitors'  box,  and  Mr.  Fergusson 
in  his  place  at  the  bar,  where  he  remained  till  the  witness  saw 
him  forced  out  of  his  place,  and  obliged  to  stand  upon  the  table, 
and  that  he  had  no  stick.  What  then  becomes  of  Bivett's  evidence, 
who  swore  he  never  saw  Lord  Thanet  till  after  this  period, 
although  it  is  admitted  that  it  must  have  been  by  the  tumult,  in 
which  be  falsely  implicated  his  lordship,  that  Mr.  Fergusson  was 
driven  out  of  his  place  ?  This  is  absolutely  decisive  of  the  case ; 
for  it  will  appear  further,  that  Mr.  Fergusson  continued  in  his 
place  after  the  period  when  Lord  Thanet  was  seen  defending 
himself.  It  was  rather  insinuated  than  sworn  to  distinctly,  that 
there  were  gentlemen  coming  from  the  other  end  of  the  court,  as 
if  to  lend  their  assistance ;  but  this  operates  directly  in  exculpation 
of  Mr.  Fergusson,  who  prevented  Sir  Francis  Burdett  from 
approaching  to  that  quarter  of  the  court.  Sir  Francis  was 
certainly  not  advancing  for  the  purpose  of  riot,  but  to  extricate 
Lord  Thanet :  yet  Mr.  Fergusson,  lest  it  should  add  to  the  con- 
fusion, publicly  prevented  him,  under  the  eye  of  the  whole  Court 

The  next  witness  I  shall  produce  to  you  will  be  Mr.  Charles 
Warren,  son  of  the  late  highly  celebrated  physician  —  a  most 
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honourable  youDg  man,  and  who,  I  verily  believe,  will  be  as  great 
an  oruaiueut  to  our  profession  as  his  father  was  to  his.  Mr.  Warreu 
was  placed  at  the  table,  attending  in  his  gown  as  counsel,  and  had 
the  most  undeniable  opportunity  of  seein<r  Mr.  Fergusson,  wlio  sat 
near  him,  in  his  gown  also.  What  Mr.  Fergusson  did  cannot  be 
matter  oi  judgment  or  opinion  in  such  a  witness,  but  matter  of 
certainty,  Tlie  conduct  imputed,  if  it  really  existed,  could  neither 
be  uuobiierved  nor  forgotten  ;  it  was  exactly  the  same  as  if  I  were 
at  this  moment  to  break  out  into  madness,  and  insult  the  Court 
In  such  a  cane,  would  any  of  you  qualify  your  evidence  of  such  a 
scene,  ])assing  before  your  eyes,  with  I  think^  or  I  believe  f  No  : 
you  would  say  at  once,  I  saw  that  gentleman  hold  up  his  fist,  and 
insult  and  threaten  the  Judges.  Such  extraordinary  transactions 
address  themselves  directly  to  the  senses,  and  ara  not  o()en  to  quali- 
fications of  opinion  or  belief.  For  the  same  reason,  Mr.  Smith  and 
Mr.  Bainbridge  must  both  be  {)erjured  if  the  evidence  of  Btvett  be 
the  truth  ;  and  Mr.  Warren  (subject  to  the  very  same  observation) 
will  swear  positively  that  he  »iw  Lord  Thanet  severely  assaulted, 
and  THAT  HE  DID  NOT  STRIKE.  Is  this  a  mere  negative  in  opposition 
to  Rivett's  affirmative  oath  ?  Certainly  not ;  for  there  are  some 
negatives  which  absolutely  encounter  the  inconsistent  uffirmatives, 
and  with  equal  force. 

Let  me  suppose  any  man  to  say  at  this  moment, "  Mr.  Mack- 
intosh" (who  sits  close  by  me)  "struck  Lord  ThaneV'  who  is  just 
before  me,  whilst  I  was  8|)eaking  to  you,  the  jury  and  I  were  ta 
answer  that  '*  he  did  not," — that  would,  no  doubt,  I>e  in  form  a 
negative  proposition ;  but  it  would  com preliend  a  counter-affinnudive 
if  I  had  seen  Mr.  Mackintosh  in  such  a  situation,  relative  to  Lord 
Thanet,  as  that  he  was  not  near  enough  to  strike  him,  or  that,  if 
he  had  struck  hiu),  I  must  inevitably  have  seen  him.  Upon  this 
principle,  which  it  is  indeed  pedantry  to  illustrate,  because  common 
sense  obtrudes  it  upon  the  weakest,  Mr.  Warren  will  tell  you  posi- 
TiVELT  that  Lord  Thanet  did  not  strike  Bivett ;  and  that,  at  the 
time  when  this  violence  is  imputed  to  him,  Mr.  Fergusson,  who  it^ 
reported  to  have  begun  the  affray,  and  who  had,  it  seems,  a  stick 
wrenched  from  him,  was  in  his  place  at  the  bar. 

I  will  then  call  to  you  Mr.  Maxwell,  a  gentleman  of  rank  and 
fortune  in  Scotland,  who  lately  married  a  daughter  of  Mr.  Bouverie, 
member  of  Parliament  for  Northampton.  He  stood  under  the 
witness-box,  which  may  be  as  in  that  corner  {pointing  to  a  comer 
of  the  court),  commanding  a  full  and  near  view  of  everything  that 
could  pass ;  and  he  will  confirm,  in  every  particular,  the  evidence 
of  Mr.  Warren,  Mr.  Bainbridge,  and  Mr.  Smith.  I  will  also  call  Mr. 
"Whitbread,  who  attended  the  trial  as  a  witness,  who  was  near  Mr. 
Sheridan,  and,  like  him,  did  everything  in  his  power  to  preserve 
the  pence.  Mr.  Whitbread's  situation  I  need  hardly  describe  to 
you.     He  is  a  man  of  immense  fortune,  acquired  most  houourubly 
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by  his  father  in  trade,  and  wito  possesses  almost  incalculable  advan- 
tages,  which  are  inseparably  connected  willi  the  prosperity  and 
security  of  his  country ;  yet  from  the  'mouth  of  this  most  unexcep- 
tionable witness  the  most  important  parts  of  the  evidence  will 
receive  the  fullest  confirmation.  I  shall  also  call  Mr.  Sheridan,  who 
showed  his  disposition  u|)on  the  occasion  by  his  conduct,  which  was 
noticed  and  approved  of  by  the  Judges.  This  will  furnish  the 
defence  of  Lord  Thanet  and  Mr.  Fergusson. 

As  to  Mr.  O'Brien,  it  is  almost  injurious  to  his  interests  to  con* 
sider  him  as  at  all  affected  by  any  part  of  the  proof :  he  does  not 
appear  to  have  been  at  all  connected  with  Mr.  O'Connor.  It  lins 
been  said,  indeed,  that  he  proposed  a  bet  to  the  officer  on  the  existr 
ence  of  the  warrant,  and  that  he  afterwards  whispered  Mr.  O'Connor; 
but  at  that  period  it  could  not  relate  to  an  escflf)e.  It  has  been 
said,  further,  that  he  was  on  the  spot,  and  that  Mr.  O'Connor  put 
his  hand  on  his  shoulder.  But  that  was  no  act  of  Mr.  O'Brien's  ;  he 
neither  touched  him,  nor  used  any  effort  to  assist  him — no  violence 
or  obstruction  is  even  imputed  to  him  :  even  RiV£TT  himself  has 
not  attempted  to  »iy  that,  in  his  progress  towards  the  prisoner, 
he  was  insulted  by  Mr.  O'Brien,  or  that  he  eveu  saw  him. 

I  am  not  counsel  for  Mr.  Thompson  or  Mr.  Browne ;  but  I  appre- 
hend I  have  aright  to  call  them  as  witnesses,  and  upon  that  I  shall 
presently  take  the  Court's  opinion.  Bivett  was  desired  to  look 
round  to  identify  Mr.  Thompson,  but  pointed  to  another  gentleman 
who  sat  next  him,  and  who  had  no  sort  of  resemblance  to  him  in 
{person.  Mr.  Tiiompson,  therefore,  is  not  touched  by  any  part  of 
the  proof;  and  nobody  has  said  a  word  concerning  Mr.  Browne  (as 
I  before  remarked  to  you),  except  that  there  was  a  gentleman,  in  a 
grey  coat  with  a  black  collar,  who  had  the  misfortune  to  have  his 
head  broken,  and  of  which  he  made  a  complaint  to  the  Court 

Gentlemen,  I  am  now,  therefore,  very  near  relieving  you  from 
the  painful  duty  which  this  important  cause  has  imposed  u|K>n  you — 
a  cause  which,  independently  of  the  Attorney-General's  privilege  to 
choose  the  form  of  trial,  was  well  worthy  of  the  attention  of  this 
high  tribunal.  So  far  from  complaining  of  a  trial  at  bar  as  an 
oppression  of  the  defendants,  I  acknowledge  the  advantages  they 
have  received  from  it,  not  only  in  the  superior  learning  and  discri- 
mination of  the  Court,  but  in  the  privilege  of  being  tried  by  a  jury 
of  gentlemen  assembled  at  a  distance  from  all  local  prejudicen, 
which  has  enabled  them  impartially  to  listen  to  both  sides  with 
such  equal  and  such  patient  attention.  I  have  yet  another  advan- 
tage from  a  trial  in  this  place,  which  it  is  fit  I  should  advert  to. 
It  enables  me  to  remind  the  noble  and  learned  Chief- Justice  of  a 
course  of  practice  from  which  he  has  never  deviated,  and  from 
whence  my  clients  will  receive  most  abundant  advantage. 

Throughout  the  numerous  criminal  trials  which  it  has  fallen  to 
my  lot  to  see  his  lordship  judicially  engaged  in,  I  have  observed 

2  0 
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this  uniform  course.  Where  the  decisions  will  not  fit  exactly  the 
interest  of  the  accused,  and  where  counsel,  as  far  as  professional 
honour  will  warrant,  are  driven  in  argument  to  qualify  them,  and 
to  divert  their  rigorous  application,  the  noble  lord  summons  up  all 
the  vigour  of  his  mind,  and  fills  up  the  full  scope  of  his  authority 
to  prevent  the  violation  of  the  law  ;  because  the  law  is  an  abstract 
and  universal  rule  of  action,  the  application  of  which  can  suffer  no 
modification.  But  when  the  law  is  clear,  and  the  question  only  is, 
whether  persons  accused  of  a  breach  of  it  are  guilty  or  not  guilty 
upon  evidence — above  all,  upon  evidence  which  is  contradictory — 
where  testimony  is  opposed  to  testimony,  and  witness  to  witness,  in 
such  confounding  equality  as  that  a  jury  cannot  with  clearness 
arrive  at  tlie  truth,  I  have  a  right  to  bring  it  to  his  lordship's  own 
recollection,  and,  for  his  honour,  to  the  recollection  of  others,  that 
it  has  been  his  uniform  practice,  not  merely  to  lean  towards  ac- 
quittal by  his  directions  to  juries,  but  even  to  interpose  his  opinion 
with  the  prosecuting  counsel.  In  a  civil  case,  indeed,  where  one 
man  asserts  that  to  be  his  right  or  property  which  his  opponent 
controverts,  a  jury  must  give  a  verdict  for  the  one  or  for  the  other, 
though  the  scales  may  ap|)ear  to  be  equal.  In  such  cases  a  judge 
is  frequently  obliged  to  lament  to  juries  that  they  have  a  task  im- 
posed upon  them  which  neither  the  conscience  nor  understanding  of 
man  can  fulfil  with  satisfaction.  But  I  speak  the  language  of  bis 
lordship,  and  of  all  judges,  when  I  say,  that  between  the  public 
and  individuals  therb  cam  bb  no  such  baob  for  judombnt.  Far 
different  is  the  character  of  English  justice;  and  there  occurs  to 
my  mind  at  this  moment  a  recent  and  memorable  example.  While 
the  attention  of  the  House  of  Commons  was  attracted  to  the  great 
cause  of  humanity,  in  its  proceedings  upon  the  abolition  of  the 
slave  trade,  a  case  was  brought  for  the  consideration  of  a  jury, 
arising  out  of  the  ill-treatment  of  a  negro  in  an  African  ship.  The 
captain  upon  his  oath  denied  the  alleged  cruelty,  and  a  bill  of 
indictment  for  perjury  was  found  by  a  grand  jury  against  him.  I 
conducted  that  prosecution  at  Guildhall,  and  established  the  ill- 
treatment  by  several  witnesses;  and  although  not  one  man  who 
was  in  the  ship  at  the  time  was  called  to  contradict  them,  yet  on 
its  only  coming  out,  not  from  their  admission,  but  upon  the  evi* 
dence  for  the  defendant,  that  they  had  held  a  di£ferent  language  in 
an  alehouse  at  Bristol,  Lord  Kenj'on  interposed  on  my  rising  to 
reply  for  the  Crown.  I  had  myself  no  doubt  of  the  guilt  of  the 
defendant;  but  his  lordship,. though  without  even  expressing  that 
he  himself  entertained  a  different  opinion,  declared  that  the  in- 
terests of  the  public  never  could  be  served  by  a  conviction  on  such 
contradictory  evidence.  "  We  ought  not,"  he  said,  "  with  such 
materials,  to  leap  in  the  dark  to  the  conclusion  of  guilt."  I  ac- 
quiesced, as  it  was  my  duty ;  and  the  defendant,  without  any  appeal 
to  the  jury  on  the  evidence,  was  acquitted.    I  should  only  wea^ry 
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joii,  gentlemen,  by  a  repetition  of  similar  instances  which  crowd 
into  my  memoiy  at  this  moment  I  am  sure  I  could  name  above 
twenty,  in  this  very  place,  upon  proceedings  for  the  obstruction  of 
officers  in  the  execution  of  their  duty  (proceedings  most  im()ortant 
to  the  public),  where  the  evidence  has  been  very  contradictory,  and 
where  the  noble  and  learned  lord,  not  being  able  to  detect  perjury 
in  the  defence,  has  uniformly  held  this  language  to  juries,  and  even 
to  the  counsel  for  prosecutions  :  "  This  is  not  a  case  for  conviction  ; 
the  defendant  may  be  guilty,  but  there  is  not  a  sufficient  prepon- 
deration  in  the  evidence  to  pronounce  a  penal  judgment" 

These  are  the  maxims,  gentlemen,  which  have  given  to  British 
courts  of  justice  their  value  in  the  country  and  with  mankind. 
These  are  the  maxims  which  have  placed  a  guard  around  them  in 
the  opinions  and  affections  of  the  people,  which,  I  admit,  is  at  the 
same  time  the  sting  of  this  case,  as  it  deeply  enhances  the  guilt  of 
liim  who  would  disturb  the  administration  of  such  an  admirable 
jurisprudence.  But  if  the  courts  of  England  are,  on  this  very 
account,  so  justly  iK)pular  and  estimable;  if  they  have  been, 
through  ages  after  ages,  the  source  of  public  glory  and  of  private 
happiness,  why  is  iliis  trial  to  famish  an  exceptionf  For  myself, 
I  can  only  say  that  I  wish  to  do  my  duty,  and  nothing  beyond  it 
Govern  us  who  will,  I  desire  only  to  see  my  country  prosperous, 
the  laws  faithfully  administered,  and  the  |>eople  happy  and  con- 
tented under  them.  Let  England  be  secure,  and  I  am  sure  no 
ambition  of  mine  shall  ever  disturb  her.  I  should  pilher  say,  if  I 
were  once  disengaged  from  the  duties  which  bind  me  to  my 
profession — 

**  Oh  !  for  a  lodge  in  some  vast  vilderness, 
Some  boundless  contiguity  of  shade, 
Where  rumour  of  oppression  and  deceit, 
Of  unaaccessful  or  snccessful  war. 
Might  never  reach  me  more  !  " 

To  conclude :  If  you  think  my  clients,  or  any  of  them,  guilty, 
you  are  bound  to  convict  them  ;  but  if  there  shall  be  ultimately 
before  you  such  a  case,  upon  evidence,  as  to  justify  the  observations 
I  have  made  upon  the  probabilities  of  the  transaction,  which  pro- 
babilities are  only  the  results  of  every  man's  experience  in  his  pas- 
sage through  the  world ;  if  you  should  think  that  the  appearances 
were  so  much  against  them  as  to  have  justified  honourable  persons 
in  describing,  as  they  have  done,  their  impressions  at  that  moment, 
yet  that  the  scene  of  confusion  was  such  that  yoti  cannot  arrive  at  a 
clear  and  substantial  conclusion — ^you  will  acquit  all  the  defendants. 

At  eleven  o'clock  at  night  the  jury  retired ;  and  after  being  out 
about  an  hour,  they  returned  with  the  following  verdict : — 

The  Earl  op  Thanet,  )  Puilty 
Robert  Fergubson,  Esq.,  j  ^' 
Deni^is  O'Brien,  Esq.,  Not  Ouilty. 
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AFFIDA  VIT8  of  convicted  Defendants,  which  the  Court  ai'dered 
to  be  filed,  although  they  could  not  he  received  against  the 
verdict  oftJie  Jury. 

The  defendant,  the  Earl  of  Thanet,  maketh  oath,  and  saith  that 
he  attended  at  the  Special  Commisston  held  at  Maidstone,  in  the 
county  of  Kent,  for  the  trial  of  Arthur  O'Connor,  Esq.,  and  otbei's. 
lor  high  treason,  in  conseqnenoe  of  a  subpoena  served  upon  him,  to 
give  evidence  on  behalf  of  the  said  Arthur  O'Connor,  and  which 
was  the  sole  cause  of  his  attending  at  the  said  trial ;  and  he  saith, 
ihat  after  he  had  given  his  evidence,  he  retired  from  the  court,  and 
had  no  intention  of  returning  thereto,  till   he  was  particularly 
pressed  to  be  present  to  hear  the  defence  of  the  counsel  for  the 
prisoners — merely  as  a  matter  of  attention  and  countenance  to  the 
Maid  Arthur  O'Connor,  who  was  his  acquaintance ;  and  he  further 
siiith,  that  at  that  time  he  had  no  knowledge  whatever  of  the 
existence  of  any  wariant  against  the  said  Arthur  O'Connor,  nor  of 
any  intention  of  securing  his  person,  if  he  should  be  acquitted  oii 
the  indictment.    And  this  deponent  further  saith,  that  ne  sat  in 
the  place  which  Mr.  Dallas  had  left,  when  he  went  to  a  more  con- 
venient one,  for  the  puriiose  of  addressing  the  jury;  and  that> 
whilst  he  was  sitting  there,  he  for  the  first  time  heard  from  Mr. 
Pliimer  that  he  had  reason  to  believe  there  was  a  warrant  to  detain 
Mr.  O'Connor;  and  this  deponent  further  saith,  that  on  the  verdicts 
lieing  pronoimced,  he  stepped  into  the  solicitors'  seat  to  shake  hands 
with  Mr.  O'Connor,  which  he  did  without  even  speaking  to  him,, 
mid  without  any  other  motive  than  that  of  congratulating  him  as  a 
friend  on  his  acquittal,  at  which  time  many  others  were  coming  to 
tlie  same  place  where  this  deponent  was ;  that  upon  a  call  for  order 
and  silence  from  the  bench,  or  from  one  of  the  officers  of  the  Court, 
he  immediutely  sat  down  on  the  seat  under  that  part  of  the  dock 
where  Mr.  O'Connor  stood,  and  at  that  period  a  slight  confusion 
arose  from  several  persons  attempting  to  get  towards  Mr.  O'Connor, 
one  of  whom  Faid  he  had  a  warrant  to  apprehend  him,  for  which 
he  ap{)eared  to  be  reprimanded  by  the  Honourable  Sir  Francis 
Btiller  in  a  few  words,  which  this  deponent  did  not  distinctly  hear. 
And  this  de[)onent  further  saith,  that  at  the  moment  the  Judge 
had  passed  sentence  of  death  on  0  Coigly,  the  most  violent  pushing 
began  on  the  seat  on  which  he  sat  (this  deponent  not  observin^c 
that  Mr.  O'Connor  was  attempting  to  get  away),  and  he  continued 
sitting  in  his  place  till  several  persons  on  the  same  seat  were  struck, 
and  amongst  whom  he  believes  was  Mr.  Gunter  Browne,  whom  he 
never  before  or  hince  had  seen,  to  his  knowledge ;  and  from  that 
moment  this  deponent  began  to  feel  the  danger  he  was  in,  the 
tumult  about  him  increasing  so  rapidly  that  he  was  unable  to  get 
over  the  railing  before  him  ;  that,  however^  he  stood  up»  and  used 


4FFIDA  VIT  OF  MR.  FERGUSSON.  581 

all  the  efforts  ia  his  power  to  go  towards  the  Judges,  as  a  place  of 
4SKtfet7;  but  he  was  instantly  pushed  down  on  the  table,  when  a 
man,  whom  he  has  since  found  was  John  Bivett,  struck  at  him 
several  times  with  a  stick,  which  blows  he  warded  off  as  well  as  he 
was  able  with  a  small  wa1king*stick,  the  said  Biveft  charging  this 
deponent,  as  he  struck  at  him,  and  striking  him  first,  which  this 
•deponent  denied,  calling  out  at  the  same  time  as  loud  ns  he  could 
that  he  had  not  struck  him.  And  this  deponent  further  saith,  that 
he  never  did,  during  the  said  disturbance,  any  one  act  biit  what 
was  strictly  in  the  defence  of  his  person,  though  he  admits  that  he 
might  have  pushed  several  persons  that  pushed  against  him,  to 
prevent  his  being  thrown  down,  but  that  he  did  not  lift  hand  or 
stick  or  use  any  violence  whatsoever,  to  the  said  John  Bivett,  or 
any  other  person.  And  this  deponent  positively  saith.  that  he  was 
not  privy  to,  or  acquainted  with,  the  existence  of  any  warrant  to 
detain  the  said  Arthur  0*Connor,  until  he  heard  of  such  wairant 
from  Mr.  Plumer,  as  before  set  forth ;  and  that  it  never  entered 
into  his  mind  that  it  was  to  be  served  upon  him  in  Court,  until  the 
person  before  mentioned  called  out  that  he  had  a  warrant  And 
this  deponent  further  saith,  that  the  obstruction  the  officer  met 
with,  on  the  seat  on  which  this  deponent  sat,  was  perfectly  unin- 
tentional on  his  part,  and  solely  owing  to  the  unfortunate  situation 
in  which  he  haa  accidentally  placed  himself,  as  the  seat  was  so 
narrow  that  it  was  with  great  difficulty  any  person  could  pass  that 
way.  And  this  deponent  further  saith,  that  he  did  nothing  with 
intention  to  offend  the  Court,  or  any  other  person ;  but,  on  the 
contrary,  he  was  violently  attacked  and  assaulted ;  and  that  he  re* 
tired  from  the  scene  of  confusion  as  soon  as  he  was  able.  And  this 
deponent  further  saith,  that  he  doth  most  solemnly  upon  his  oath 
declare,  that  he  had  not  consulted,  concerted,  or  advised  with  any 
other  person  or  persons  whomsoever,  to  favour  the  escape  of  the 
said  Arthur  O'Connor,  either  by  violence,  or  any  other  means  what- 
soever; and  that  he  had  no  idea  of  doing  it  alone;  and  that  he  was 
not  privy  to  the  consultation  or  agreement  of  any  other  person  or 
persons,  either  for  the  purpose  of  rescuing  the  said  Arthur 
O'Connor  out  of  the  custody  he  then  was  in,  or  preventing  the 
execution  of  any  other  warrant  upon  him. 

Thanet. 

Sworn  in  Court  the  3d  of  May  1799. 
By  the  Court. 


Eobert  Fergusson,  of  Lincoln's  Inn,  Esquire,  one  of  the  said  de- 
fendants, maketh  oath,  and  saith,  that  he  was  of  counsel  assigned 
by  the  Court  for  John  Allen,  one  of  the  prisoners  indicted  with 
Arthur  O'Connor  for  high  treason,  at  a  Special  Session  held  at 
Maidstone  in  May  last,  and  that  as  such  counsel  he  was  employed 
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in  conrt  during  the  whole  of  the  day,  in  the  night  of  which  the 
riot  charged  in  the  information  took  place;  he  saith,  that  he 
neither  knew,  or  had  heard,  of  any  fresh  warrant  against  the  said 
Arthur  O'Connor,  until  the  juiy  had  gone  to  consider  of  their 
verdict,  and  very  shortly  before  they  returned  to  deliver  it.  And 
this  deponent  further  saith,  that  he  was  in  the  place  allotted  to  him 
as  counsel  when  the  jiuy  returned  into  court  with  their  verdict ; 
and  that  about  that  time  he  complained  to  the  Court  of  the  inter- 
ruption which  was  given  to  its  proceedings  by  the  violence  of  a 
person  who  was  pressing  forward  between  the  prisoners  and  the 
Conrt ;  and  that  upon  the  complaint  of  this  deponent  Mr.  Justice 
BuUer  ordered  the  said  person  to  be  quiet.  And  this  deponent 
further  saith,  that  from  the  time  when  the  jury  retimied  with  their 
verdict  until  after  sentence  was  pronounced,  and  the  disturbance 
l)egan,  the  said  deponent  remained  in  his  place  as  counsel,  and  did 
not  leave  it  until  compelled  by  the  violence  of  those  who  presseil 
upon  him  from  the  bench  behind.  And  this  deponent  further 
saith,  that  when  forced  upon  the  table,  he  used  no  violence  to  any 
one,  but  used  every  means  in  his  power  to  allay  the  ferment,  and 
save  the  Earl  of  Thanet  from  the  blows  of  John  Bivett,  without 
offering  any  violence  to  the  said  John  Bivett.  And  this  deponent 
further  saith,  that  he  had  not,  during  any  part  of  the  disturbance, 
any  stick,  sword,  or  other  weapon  in  his  hand,  and  that  he  did  not 
use  or  offer  violence  to  any  one.  And  this  deponent  further  saith, 
that  he  neither  attempted  to  rescue  the  said  Arthur  O'Connor,  nor 
did  he  at  any  time  agi*ee  with  others  to  attempt  such  rescue,  nor 
was  he  in  any  way  aiding  or  assisting,  nor  did  he  at  any  time  agree 
with  others  to  aid  or  assist  the  said  Arthur  O'Connor,  in  any  at- 
tempt to  be  made  by  him  to  escape. 

BOBERT  FeRGUSSON. 

Sworn  in  Court  the  ^d  day  of  May  1799. 

By  the  Court. 


On  the  1st  of  June  the  Court  gave  judgment. 

The  Earl  of  Thanet  was  fined  a  thousand  pounds,  and  imprisoned 
for  a  year  in  the  Tower. 

Mr.  FergUBRon  an  hundred  pounds^  and  imprisoned  for  the  same 
period  in  the  King's  Bench  Prison. 


SPEECH  for  James  Hadfibld,  in  the  Court  of  King's  Bench,  on 
a  trial  at  Bar,  26th  of  April  1 800,  on  a  charge  of  High 
Treasonyf&r  shooting  at  the  King. 

Gentlemen  of  the  Jury, — The  scene  which  we  are  engaged  in, 
and  the  dnty  which  I  am  not  merely  privileged,  but  appointed,  by 
the  authority  of  the  Court  to  perform,  exhibits  to  the  whole  civilised 
world  a  perpetual  monument  of  our  national  justice. 

The  transaction,  indeed,  in  every  part  of  it,  as  it  stands  recorded 
in  the  evidence  already  before  us,  places  our  country  and  its  govern- 
ment, and  its  inhabitants,  upon  the  highest  pinnacle  of  human 
elevation.  It  appears  that,  upon  the  15th  day  of  May  last,  his 
Majesty,  after  a  reign  of  forty  years,  not  merely  in  sovereign  power, 
but  spontaneously  in  the  veiy  hearts  of  his  people,  was  openly  shot 
at  (or  to  all  appearance  shot  at),  iu  a  public  theatre  in  the  centre 
of  bis  capital,  and  amidst  the  loyal  plaudits  of  his  subjects,  yet  not 
a  hair  of  the  head  of  the  supposed  assassin  toas  touched.  In  this 
unparalleled  scene  of  calm  forbearance,  the  King  himself,  though 
he  stood  first  in  personal  interest  and  feeling,  as  well  as  in  command, 
was  a  singular  and  fortunate  example.  The  least  appearance  of 
emotion  on  the  part  of  that  august  personage  must  unavoidably 
have  produced  a  scene  quite  different,  and  far  less  honourable  than 
the  Court  is  now  witnessing :  but  his  Majesty  remained  unmoved, 
and  the  person  apparently  offending  was  only  secured,  without  in- 
jury or  reproach,  for  the  business  of  this  day. 

Gentlemen,  I  agree  with  the  Attorney-General  (indeed,  there  can 
be  no  possible  doubt),  that  if  the  same  pistol  had  been  maliciously 
fired  by  the  prisoner  in  the  same  theatre  at  the  meanest  man  within 
its  walls,  he  would  have  been  brought  to  immediate  trial,  and,  if 
guilty,  to  immediate  execution.  He  would  have  heard  the  charge 
against  him  for  the  first  time  when  the  indictment  was  read  upon 
his  arraignment.  He  would  have  been  a  stranger  to  the  names  and 
even  to  the  existence  of  those  who  were  to  sit  in  judgment  upon 
him,  and  of  those  who  were  to  be  the  witnesses  against  him.  But 
upon  the  charge  of  even  this  murderous  attack  upon  the  Kin^  him- 
self, he  is  covered  all  over  with  the  armoiu*  of  the  law.  He  has 
been  provided  with  counsel  by  the  King*s  own  Judges,  and  not  of 
iheir  choice,  but  of  his  own.  He  has  had  a  copy  of  the  indictment 
ten  )]ay8  before  this  trial.  He  has  had  the  names,  descriptions, 
and  abodes  of  all  the  jurors  returned  to  the  Court ;  and  the  highest 
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privilege  of  peremptory  challengep  derived  from  and  safely  directed 
by  that  indulgence.  He  has  had  the  same  description  of  every 
witness  who  could  be  received  to  accuse  him.  And  there  must  at 
this  hour  be  twice  the  testimony  against  him  as  would  be  legally 
competent  to  establish  his  guilt  on  a  similar  prosecution  by  the 
meanest  and  most  helpless  of  mankind. 

Gentlemen,  when  this  melancholy  catastrophe  happened,  and  the 
prisoner  was  arraigned  for  trial,  I  remember  to  have  said  to  some 
now  present  that  it  was,  at  first  view,  difficult  to  bring  those  indul- 
gent exceptions  to  the  general  rules  of  trial  within  the  principle 
which  dictated  them  to  our  humane  ancestors  in  cases  of  treaaona 
against  the  political  government  or  of  rebeUioua  conspiracy  against 
the  person  of  the  king.  In  Huest  cases,  the  passions  and  interests 
of  great  bodies  of  powerful  men  being  engaged  and  agitated,  a 
counterpoise  became  necessary  to  give  composure  and  impartiality 
to  criminal  tribunals ;  but  a  mere  murderous  attack  upon  the  King's 
)>erson,  not  at  all  connected  with  his  political  character,  seemed  a 
case  to  be  ranged  and  dealt  with  like  a  similar  attack  upon  any 
private  man. 

But  the  wisdom  of  the  law  is  greater  than  any  man's  wisdom — 
how  much  more,  therefore,  than  mine !  An  attack  upon  the  Kin^ 
is  considered  to  be  parricide  against  the  State,  and  the  jury  and  the 
witnesses,  and  even  the  Judges,  are  the  children.  It  is  fit,  on  that 
\  account,  that  there  should  be  a  solemn  pause  before  we  rush  to 
judgment.  And  what  can  be  a  more  sublime  s{)ectacle  of  justice 
than  to  see  a  statutable  disqualification  of  a  whole  nation  for  a 
limited  period,  a  fifteen  days'  quarantine  l)efore  trial,  lest  the  mind 
should  be  subject  to  the  contagion  of  partial  afifections  !  * 

From  a  prisoner  so  protected  by  the  benevolence  of  our  institn- 
tions,  the  utmost  good  faith  would,  on  his  part,  be  due  to  the  public 
if  he  had  consciousness  and  reason  to  reflect  upon  the  obligation. 
The  duty,  therefore,  devolves  on  me,  and  upon  my  honour,  it  shall 
be  fulfilled.  I  will  employ  no  artifices  of  speech.  I  claim  only 
the  strictest  protection  of  the  law  for  the  unhappy  man  before  you. 
I  should,  indeed,  be  ashamed  if  I  were  to  say  anything  of  the  rule 
in  the  abstract  by  which  he  is  to  be  judged,  which  I  did  not  honestly 
feel ;  and  I  am  sorry,  therefore,  that  the  subject  is  so  difficult  to 
handle  with  brevity  and  precision.  Indeed,  if  it  could  be  brought 
to  a  clear  and  simple  criterion,  which  could  admit  of  a  dry  admis- 
sion or  contradiction,  there  might  be  very  little  difference,  perhaps 
none  at  all,  between  the  Attorney-General  and  myself,  upon  the 
principles  which  ought  to  govern  your  verdict ;  but  this  is  not 
possible,  and  I  am,  therefore,  under  the  necessity  of  submitting  to 
you,  and  to  the  Judges,  for  their  direction  (and  at  greater  length 
than  I  wish),  how  I  understand  this  difficult  and  momentous  subject. 

The  law,  as  it  regards  this  most  unfortunate  infirmity  of  the 

*  There  mxai  be  fifteen  days  betir jea  arnugDment  and  triaU 
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hnman  mind,  like  the  law  in  all  its  brandies,  aims  at  the  utmost 
degree  of  prectsion ;  but  there  are  some  subjects,  as  I  have  just 
observed  to  you,  and  the  present  is  one  of  them,  upon  which  it  is 
extremely  difficult  to  be  precise.  The  general  principle  is  clear, 
but  the  application  is  most  difficult. 

It  ia  agreed  by  all  jurists,  and  is  established  by  the  law  of  this 
and  every  other  country,  that  it  is  the  reason  of  man  which  makes 
him  accountable  for  his  actions ;  and  that  the  deprivation  of  reason 
acquits  him  of  crime.  This  principle  is  indisputable ;  yet  so  fear- 
fully and  wonderfully  are  we  made,  so  infinitely  subtle  is  the 
spiritual  part  of  our  being,  so  difficult  is  it  to  trace  with  accuracy 
the  effect  of  diseased  intellect  upon  human  action,  that  I  mny 
appeal  to  all  who  hear  me,  whether  there  are  any  causes  more 
difficult,  or  which,  indeed,  so  often  confound  the  learning  of  the 
Judges  themselves,  as  when  inanity,  or  the  effects  and  consequences 
of  insanity,  become  the  subjects  of  legal  considemtion  and  judgment 
I  shall  pursue  the  subject  as  the  Attorney-General  has  properly 
discussed  it.  I  shall  consider  insanity,  as  it  annuls  a  man's  do« 
minion  over  property  ;  as  it  dissolves  his  contracts,  and  other  acts, 
which  otherwise  would  be  binding ;  and  as  it  t^ikes  away  his  respon- 
sibility for  crimes.  If  I  could  draw  the  line  in  a  moment  between 
these  two  views  of  the  subject,  I  am  sure  the  Judges  will  do  me 
the. justice  to  believe,  that  I  would  fairly  and  candidly  do  so;  but 
great  difficulties  press  upon  my  mind,  which  oblige  me  to  take  a 
different  course. 

I  agree  with  the  Attorney-Gteneral,  that  the  law,  in  neither  civil 
nor  criminal  cases,  will  measure  the  degrees  of  men's  understand- 
ings ;  and  that  a  weak  man,  however  much  below  the  ordinary 
^tandard  of  human  intellect,  is  not  only  responsible  for  crimes,  but 
is  bound  by  his  contracts,  and  may  exercise  dominion  over  his  pro- 
perty. Sir  Joseph  Jekyll,  in  the  Ducliese  of  Cleveland's  case,  took 
the  clear  legal  distinction,  when  he  said, "  The  law  will  not  measure 
the  sizes  of  men's  capacities,  so  as  they  I)e  compos  mentis'* 

Lord  Coke,  in  speaking  of  the  expi*es8ion  non  compos  mentis,  says, 
*'  Many  times,  as  here,  the  Latin  word  expresses  the  true  sense,  and 
calleth  him  not  amens^  demens,  furiosus,  lunaiicus,  fatuus,  sttditLS, 
or  the  like,  for  non  compos  mentis  is  the  most  sure  and  legal."  He 
then  says,  "Non  compos  mentis  is  of  four  sorts;  first,  ideota,  which, 
from  his  nativity,  by  a  perpetual  infirmity,  is  non  compos  mentis; 
secondly,  he  that  by  sickness,  grief,  or  other  accident,  wholly  loses 
his  memory  and  undenstanding;  third,  a  lunatic  that  hath  some- 
times his  understanding,  and  sometimes  not;  aliquando  gaudet 
lucidis  intervaUis;  and  therefore  he  is  called  non  compos  mentis 
so  long  as  he  hath  not  understanding." 

But  notwithstanding  the  precision  with  which  this  great  author 
points  out  the  different  kinds  of  this  unhappy  mahidy,  the  nature 
of  his  work,  in  this  part  of  it,  did  not  o^)en  to  any  illustration  which 
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it  can  now  be  useful  to  consider.  In  bis  fourth  Institute  he  is 
more  ])articular;  but  the  admirable  work  of  Lord  Chief-Justice 
Hale,  in  which  he  refers  to  Lord  Coke's  Fleas  of  the  Crown, 
renders  all  other  authorities  unnecessary. 

Lord  Hale  savs,  ^*  There  is  a  partial  insanity  of  mind,  and  a 
total  insanity.  The  former  is  either  in  respect  to  things,  quoad  hoc 
vel  tUud  inaanite.  Some  persons,  that  have  a  competent  use  of 
reason  in  respect  of  some  subjects,  are  yet  under  a  particular  de- 
mentia in  respect  of  some  particular  discourses,  subjects,  or  appli- 
cations ;  or  else  it  is  partial  iti  respect  of  degrees,  and  this  is  the 
condition  of  very  many,  especially  melancholy  persons,  who  for  the 
most  part  discover  their  defect  in  excessive  fears  and  griefs,  and 
yet  are  not  wholly  destitute  of  the  use  of  reason ;  and  this  partial 
insanity  seems  not  to  excuse  them  in  the  committing  of  any  oSenoe 
for  its  matter  capital ;  for  doubtless  most  persons,  that  are  felons  of 
themselves  and  others,  are  under  a  degree  of  partial  insanity  when 
they  commit  these  offences.  It  is  very  difficult  to  define  the  invisible 
lines  that  divide  perfect  and  partial  insanity;  but  it  must  rest  upon 
circumstances  duly  to  be  weighed  and  considered  both  by  Judge  and 
jury,  lest  on  the  one  side  there  be  a  kind  of  inhumanity  towards  the 
defects  of  human  nature ;  or,  on  the  other  side,  too  great  an  in- 
dulgence given  to  great  crimes." 

Nothing,  gentlemen,  can  be  more  accurately  nor  more  humanely 
expressed ;  but  the  application  of  the  rule  is  often  most  difficult. 
I  am  bound,  besides,  to  admit  that  there  is  a  wide  distinction  be- 
tween civil  and  criminal  cases.  If,  in  the  former,  a  man  appears, 
upon  the  evidence,  to  be  non  compos  mentis,  the  law  avoids  his  act, 
though  it  cannot  be  traced  or  connected  with  the  morbid  imagina- 
tion which  constitutes  his  disease,  and  which  may  be  extremely 
partial  in  its  influence  upon  conduct ;  but  to  deliver  a  man  from 
responsibility  for  crimes — ^above  all,  for  crimes  of  great  atrocity  and 
wickedness — ^I  am  by  no  means  prepared  to  apply  this  rule,  however 
well  established,  when  property  only  is  concerned. 

In  the  very  recent  instance  of  Mr.  Greenwood  (which  must  be 
fresh  in  his  lordship's  recollection),  the  rule  in  civil  cases  was  con- 
sidered to  be  settled.  That  gentleman,  whilst  insane,  took  up  an 
idea  that  a  most  affectionate  brother  had  administered  poison  to 
him.  Indeed,  it  was  the  prominent  feature  of  his  insanity.  In  a 
few  months  he  recovered  his  senses.  He  returned  to  his  profession 
as  an  advocate ;  was  sound  and  eminent  in  his  practice,  and  in  all 
respects  a  most  intelligent  and  useful  member  of  society ;  but  he 
could  never  dislodge  from  his  mind  the  morbid  delusion  which 
disturbed  it;  and  under  the  pressure,  no  doubt,  of  that  diseased 
prepossession,  he  disinherited  his  brother.  The  cause  to  avoid  this 
will  was  tried  here.  We  are  not  now  upon  the  evidence,  but  upon 
the  principle  adopted  as  the  law.  The  noble  and  learned  Judge,  who 
presides  upon  this  trial,  and  who  presided  upon  that,  told  the  jury. 
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that  if  they  believed  Mr.  Greenwood,  when  he  made  the  will,  to  have 
been  insanCj  the  will  could  not  be  supported,  whether  it  had  disin- 
herited his  brother  or  not;  that  the  act,  no  doubt,  strongly  confirnie<l 
the  existence  of  the  false  idea  which,  if  believed  by  the  jury  to  amount 
to  madness^  would  equally  have  effected  his  testament,  if  the  brother, 
instead  of  being  disinherited,  had  been  in  his  grave;  and  that,  on  the 
other  liand,  if  the  unfounded  notion  did  not  amount  to  madness, 
its  influence  could  not  vacate  the  devise.*  This  principle  of  law 
appears  to  be  sound  and  reasonable,  as  it  applies  to  civil  cases,  from 
the  extreme  difficulty  of  tracing  with  precision  the  secret  motions 
of  a  mind  deprived  by  disease  of  its  soundness  and  strength. 

Whenever,  therefore,  a  person  may  be  considered  non  compoa 
mentis,  all  his  dvil  acts  are  void,  whether  they  can  be  referred,  or 
not,  to  the  morbid  impulse  of  his  malady,  or  even  though,  to  all 
visible  appearances^  totally  separated  from  it;  but  I  agree  with  Mr. 
Justice  Tracey,  that  it  is  not  every  man  of  an  idle,  frantic  appear- 
ance and  behaviour,  who  is  to  be  considered  as  a  lunatic,  either  as 
it  regards  obligations  or  crimes ;  but  that  he  must  appear  to  the 
jury  to  be  non  compos  mentis,  in  the  legal  acceptation  of  the  term ; 
and  that,  not  at  any  anterior  period,  which  can  have  no  bearing 
upon  any  case  whatsoever,  but  at  the  moment  when  the  contract 
was  entered  into,  or  the  crime  committed. 

The  Attorney-General,  standing  undoubtedly  upon  the  most 
revered  authorities  of  the  law,  has  laid  it  down,  that  to  protect  a 
man  from  criminal  responsibility,  there  must  be  a  total  deprivaiion 
of  memory  and  understanding,  I  admit  that  this  is  the  very  ex- 
pression used,  both  by  Lord  Coke  and  by  Lord  Hale ;  but  the  true 
mterpretation  of  it  deserves  the  utmost  attention  and  consideration 
of  the  Court.  If  a  total  deprivation  of  memory  was  intended  by 
these  great  lawyers  to  be  taken  in  the  literal  sense  of  the  wordt^— 
if  it  was  meant,  that,  to  protect  a  man  from  punishment,  he  must 
be  in  such  a  state  of  prostrated  intellect,  as  not  to  know  his  name, 
nor  his  condition,  nor  his  relation  towards  others — that  if  a  husband, 
he  should  not  know  he  was  married ;  or,  if  a  father,  could  not  re- 
member that  he  had  children,  nor  know  the  road  to  his  house,  nor 
his  property  in  it — then  no  such  madness  ever  existed  in  the  world. 
It  is  IDIOCY  alone  which  places  a  man  in  this  helpless  condition ; 
^here,  from  an  original  mal-organisation,  there  is  the  human  frame 
alone  without  the  human  capacity ;  and  which,  indeed,  meets  the 
very  definition  of  Lord  Hale  himself,  when,  referring  to  Fitzherbert, 
he  says :  "  Idiocy  or  fatuity  d  nativitate,  vel  dementia  naturalis,  is 
such  a  one  as  described  by  Fitzherbert,  who  knows  not  to  tell 
twenty  shillings,  nor  knows  his  own  age,  or  who  was  his  father." 
But  in  all  the  cases  which  have  filled  Westminster  Hall  with  the 
most  complicated  considerations,  the  lunatics,  and  other  insane 

*  N,B.  The  JU17  found  for  the  will ;  but,  after  a  contrary  yerdict  in  the  Commoa 
Pl^  a  compromise  took  place. 
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persons  who  have  been  the  suhjects  of  them,  have  not  only  had 
memory,  in  ray  sense  of  (he  expression — they  have  not  only  had  the 
most  perfect  knowledge  and  i*ecolIection  of  all  the  relations  they 
Btood  in  towards  others,  and  of  the  acts  and  ciicumstances  of  their 
lives,  but  have,  in  general,  been  remarkable  for  subtlety  and  acute- 
i»es8.  Defects  in  their  reasonings  have  seldom  been  ti-aceable — 
the  disease  consisting  in  the  delusive  sources  of  thought — all  their 
deductions  within  the  scope  of  the  malady,  being  founded  u{x>n  the 
immovable  assumption  of  matters  as  realities,  either  without  any 
foundation  whatsoever,  or  so  distorted  and  disfigured  by  fancy  as 
to  he  almost  nearly  the  same  thing  as  their  creation.  It  is  true, 
indeed,  that  in  some,  perhaps  in  many  cases,  the  human  mind  is 
stormed  in  its  citadel,  and  laid  prostrate  under  the  stroke  of  frenzy. 
These  unhappy  sufferers,  however,  are  not  so  much  considered  by 
ph^'sicians  as  maniacs,  but  to  be  in  a  state  of  delirium  as  from 
fever.  There,  indeed,  all  the  ideas  are  overwhelmed — for  reason 
is  not  merely  disturbed,  but  driven  wholly  from  Iter  seat.  Such  un- 
happy patients  are  unconscious,  therefore,  except  at  short  intervals, 
even  of  external  objects;  or,  at  least,  are  wholly  incapable  of  con- 
sidering their  relations.  Such  persons,  and  such  persons  alone 
(except  idiots),  are  wJioUy  deprived  of  iJieir  understai^dinos,  in 
the  Attorney-General's  seeming  sense  of  that  expression.  But  these 
Ciisesare  not  only  extremely  rare,  but  never  can  become  the  subjects 
of  judicial  difficulty.  There  can  be  but  one  judgment  concerning 
them.  In  other  cases,  reason  is  not  driven  from  her  seat,  but  dis- 
traction sits  down  upon  it  along  with  her — holds  her,  trembling, 
upon  it,  and  frightens  her  from  her  propriety.  Such  patients  are 
victims  to  delusions  of  the  most  alarming  description,  which  so 
overpower  the  faculties,  and  usurp  so  firmly  the  place  of  realities, 
as  not  to  be  dislodged  and  shaken  by  the  organs  of  pei'oeption 
and  sense.  In  such  cases  the  images  frequently  vary,  but  in  the 
same  subject  are  generally  of  the  same  terrific  character.  Here, 
1.00,  no  judicial  difiSculties  can  present  themselves;  for  who  could 
balance  upon  the  judgment  to  be  pronounced  in  cases  of  Buch 
extreme  disease?  Another  class,  branching  out  into  almost  in- 
finite subdivisions,  under  which,  indeed,  the  former,  and  every  case 
of  insanity,  may  be  classed,  is  where  the  delusions  are  not  of  that 
frightful  character,  but  infinitely  various,  and  often  extremely  ciV« 
cumscribed ;  yet  where  imagination  (tvithin  tlis  hounds  of  the 
malady)  still  holds  the  most  uncontrollable  dominion  over  reality 
an  d  fact  A  nd  these  are  the  cases  which  frequently  mock  the  wisdom 
of  the  wisest  injudicial  trials;  because  such  persons  often  reason 
with  a  subtlety  which  puts  in  the  shade  the  ordinary  conceptions  of 
mankind;  their  conclusions  are  just,  and  frequently  profound; 
hnt  the  premises  from  which  they  reason,  week  within  the  range 
OF  THE  MALADY,  are  Uniformly  false — not  false  from  any  defect  of 
knowledge  or  judgment,  but  because  a  delusive  image,  the  in- 
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separable  com])anioii  of  real  innnnity,  is  thrust  U{)on  the  subjugated 
understanding,  iucapable  of  resislance,  because  iimcousclous  of 
attack. 

Delusion,  therefore,  where  tliere  is  do  frenzy  or  raving  madness, 
iHthe  true  character  of  insanity;  and  where  it  cannot  be  predicated 
of  a  man  standing  for  life  or  death  for  a  crime,  he  ought  uot,  in  my 
opinion,  to  be  acquitted ;  and  if  courts  of  law  were  to  be  governed 
by  any  other  principle,  every  departure  from  sober,  rational  conduct 
would  be  an  emancii)atiou  from  criminal  justice.  I  shall  place  my 
claim  to  your  verdict  upon  no  such  dangerous  foundation.  I  must 
convince  you,  not  only  that  the  unhappy  prisoner  was  a  lunalic, 
within  my  own  definition  of  lunacy,  but  that  the  act  in  question 
was  the  immediate,  unqualified  offspbing  of  the  disease. 
In  civil  cases,  as  I  have  ah*eady  said,  the  law  avoids  every  act  of 
the  lunatic  during  the  i>eriod  of  the  lunacy ;  although  the  delusion 
may  be  extremely  circumscribed;  although  the  mind  may  be  quite 
sound  in  all  that  is  not  within  the  shades  of  the  very  partial  eclipse ; 
and  although  the  act  to  be  avoided  can  in  no  way  be  connected  with 
the  influence  of  the  ln»mity.  But  to  deliver  a  lunatic  from  res{)onHi- 
bility  to  cn'mtnaZ  justice,  above  all,  in  a  case  of  such  atrocity  as  the 
present,  the  relation  between  the  disease  and  the  act  should  be  a|»- 
parent.  Where  the  connection  is  doubtful,  the  judgment  should 
certainly  be  most  indulgent,  from  the  great  difficulty  of  diving  into 
the  secret  sources  of  a  disordered  mind  ;  but  still,  I  think,  that, 
as  a  doctrine  of  law,  the  delusion  and  the  act  should  be  connected. 

You  })erceive,  therefore,  gentlemen,  that  the  prisoner,  in  naming 
me  for  his  counsel,  has  not  obtained  the  assistance  of  a  person  who  is 
disponed  to  carry  the  doctrine  of  insanity  in  his  defence  so  far  as 
even  th^  books  would  warrant  me  in  carrying  it.  Some  of  the  cases 
— that  of  Lord  Ferrers,  for  instance — which  I  shall  consider  here* 
after,  distinguished  from  the  present,  would  not,  in  my  mind,  bear 
the  shadow  of  an  argument  as  a  defence  against  an  indictment  for 
murder.  I  cannot  allow  the  protection  of  insanity  to  a  man  who 
only  exhibits  violent  passions  and  malignant  resentments,  acting 
upon  real  cii'cumalances;  who  is  impelled  to  evil  from  no  morbid 
delusions,  but  who  proceeds  upon  the  ordinary  perceptions  of  the 
luiud.  I  cannot  consider  such  a  man  as  falling  within  the  protec- 
tion which  the  law  gives,  and  is  bound  to  give,  to  those  whom  it 
has  pleased  God,  for  mysterious  causes,  to  visit  with  this  most 
afflicting  calamity. 

He  alone  c^ui  be  so  emancipated,  whose  disease  (call  it  what  you 
will)  consists,  not  merely  in  seeing  with  a  prejudiced  eye,  or  with 
(Kid  and  absurd  particularities,  differing  in  many  respects  from  the 
contemplations  of  sol)er  sense,  \\\}ou  the  actual  existences  of  things ; 
but,  Jie  only  whose  whole  ransoning  and  corresponding  conduct, 
though  governed  by  the  ordinary  dictates  of  reason,  proceed  U(K)u 
aomeihing  whidi  has. no  foundatipn  or  existence. 
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Gentlemen,  it  has  pleased  God  so  to  visit  the  unhappy  man 
before  yon ;  to  shake  his  reason  in  its  citadel ;  to  cause  him  to  build 
up  as  realities  the  most  impossible  phantoms  of  the  mind,  and  to 
be  impelled  by  them  as  motives  irresislible  ;  the  whole  fabric  being 
nothing  but  the  unhappy  vision  of  his  disease — existing  nowhere  else 
Slaving  no  foundation  whatsoever  in  the  veiy  nature  of  things. 

Gentlemen,  it  has  been  stated  by  the  Attorney-Gkneral,  and 
established  by  evidence,  which  I  am  in  no  condition  to  contradict, 
nor  have,  indeed,  any  interest  in  contradicting,  that  when  the 
prisoner  bought  the  pistol  which  he  discharged  at,  or  totvards  bis 
Majesty,  he  was  well  acquainted  with  the  nature  and  use  of  it; 
that,  as  a  soldier,  he  could  not  but  know  that  in  his  hands  it  was  a 
sure  instrument  of  death ;  that,  when  he  bought  the  gunpowder, 
he  knew  it  would  prepare  the  pistol  for  its  use ;  that,  when  he  went 
to  the  playhouse,  he  knew  he  was  going  there,  and  everything  con- 
nected with  the  scene  as  perfectly  as  any  other  person.  I  freely 
admit  all  this :  I  admit,  also,  that  eveiy  {)erson  who  listened  to  his 
conversation,  and  observed  his  deportment  upon  his  apprehension, 
must  have  given  precisely  the  evidence  delivered  by  bis  Boyal 
Highness  the  Duke  of  York ;  and  that  nothing  like  insanity  ap- 
peared to  those  who  examined  hiuL  But  what  then  ?  I  conceive, 
gentlemen,  that  I  am  moie  in  the  habit  of  examination  than  either 
that  illustrious  person,  or  the  witnesses  from  whom  you  have  heard 
this  account;  yet  I  well  remember  (indeed,  I  never  can  forget  it), 
that  since  the  noble  and  learned  Judge  has  presided  in  this  Court, 
I  examined,  for  the  greater  part  of  a  day,  in  this  very  place,  an  un- 
fortunate gentleman  who  had  indicted  a  most  affectionate  brother, 
together  with  the  keeper  of  a  mad-house  at  Hoxton,  for  having 
imprisoned  him  as  a  lunatic  ;  whilst,  according  to  his  evidence,  he 
was  in  his  perfect  senses.  I  was,  unfortunately,  not  instructed  in 
what  his  lunacy  consisted,  although  my  instructions  left  me  no 
doubt  of  the  fact ;  but,  not  having  the  clue,  he  completely  foiled 
me  in  eveiy  attempt  to  ex{x>se  his  infirmity.  You  may  believe 
that  I  left  no  means  unemployed  which  long  experience  dictated ; 
but  without  the  smallest  effect  The  day  was  wasted,  and  the 
prosecutor,  by  the  most  affecting  history  of  unmerited  suffering, 
appeared  to  the  Judge  and  jury,  and  to  a  humane  English  audience, 
as  the  victim  of  the  most  wanton  and  barbarous  oppression.  At  last 
Dr.  Sims  came  into  court — who  had  been  prevented  by  busiiless  from 
an  earlier  attendance,  and  whose  name,  by  the  by,  I  observe  to-day 
in  the  list  of  the  witnesses  for  the  Crown.  From  Dr.  Sims  I  soon 
learned  that  the  very  man  whom  I  had  been  above  an  hour  exa- 
mining, and  with  every  i>ossibIe  effort  which  counsel  are  so  much 
iti  the  habit  of  exerliug,  believed  himself  to  be  the  Lord  and 
Saviour  of  mankind ;  not  merely  at  tiie  time  of  his  confinement — 
which  was  alone  necessary  for  my  defence — but  during  the  whole 
iim^  that  lie  had  been  triumphing  over  every  attempt  to  surpiise 
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him  in  the  concealmerU  of  hie  disease,  I  then  affected  to  lament 
the  indecency  of  my  ignorant  examination,  when  he  expressed  liis 
forgiveness,  and  said,  with  the  utmost  gravity  and  emphasis,  in  the 
face  of  the  whole  Court,  **  I  am  thb  Christ  ; "  and  so  the  cause 
€uded.  Grentlemen,  this  is  not  the  only  instance  of  the  power  of 
concealing  this  malady ;  I  could  consume  the  day  if  I  were  to 
enumerate  them ;  but  there  is  one  so  extremely  remarkable,  that  I 
cannot  help  stating  it. 

Being  engaged  to  attend  the  Assizes  at  Chester  upon  a  question 
of  lunacy,  and  having  been  told  that  there  had  been  a  memorable 
case  tried  before  Lord  Mansfield  in  this  place,  I  was  anxious  to 
procure  a  report  of  it;  and  from  that  great  man  himself  (who 
within  these  walls  will  ever  be  reverenced,  being  then  retired  in  his 
extreme  old  age  to  his  seat  near  London,  in  my  own  neighbour- 
hood), I  obtained  the  following  account  of  it:  "A  man  of  the 
name  of  Wood,"  said  Lord  Mansfield,  'Miad  indicted  Dr.  Munrofor 
keeping  him  as  a  prisoner  (I  believe  in  the  same  mad-house  at 
Hoxton),  when  he  was  sane.  He  underwent  the  most  severe 
examination  by  the  defendant's  counsel  without  exposing  his  com- 

Elaint ;  but  Dr.  Battye,  having  come  upon  the  bench  by  me,  and 
aviug  desired  me  to  ask  him  what  was  become  of  the  princess 
whom  he  had  corresponded  with  in  cherry-juice,  he  showed  in  a 
moment  what  he  was.  He  answered  that  there  was  nothing  at  all 
in  that,  because,  having  been  (cus  everybody  knew),  imprisoned  in 
it  high  tower,  and  being  debarred  the  use  of  ink,  he  had  no  other 
means  of  correspondence  but  by  writing  his  letters  in  cherry-juice, 
4ind  throwing  them  into  the  river  which  surrounded  the  tower, 
where  the  princess  received  them  in  a  boat.  There  existed,  of 
<;our8e,  no  tower,  no  imprisonment,  no  writing  in  cherry-juice,  no 
river,  no  boat;  but  the  whole  the  inveterate  phantom  of  a  morbid 
imagination.  I  immediately,"  continued  Lord  Mansfield, "  directed 
Dr.  Munro  to  be  acquitted ;  but  this  man  Wood,  being  a  merchant 
in  Fhilpot  Lane,  and  having  been  carried  through  the  city  in  his 
way  to  the  mad-house,  he  indicted  Dr.  Munro  over  again  for  the 
trespass  and  imprisonment  in  London,  knowing  that  he  had  lost  his 
cause  by  speaking  of  the  princess  at  Westminster;  and  such/'  said 
Lord  Mansfield,  "is  the  extraordinary  subtlety  and  cunning  of 
madmen,  that  when  he  was  cross-examined  on  the  trial  in  London, 
as  he  had  successfully  been  before,  in  order  to  expose  his  madness, 
all  the  ingenuity  of  the  bar,  and  all  the  authority  of  the  Court, 
could  not  make  him  say  a  single  syllable  upon  that  topic,  which 
had  put  an  end  to  the  indictment  before,  although  he  still  had  the 
name  indelible  impression  upon  his  mind,  as  he  signified  to  those  who 
were  near  him  ;  but,  conscious  that  the  delusion  had  occasioned  his 
defeat  at  Westminster,  he  obstinately  {)erBisted  in  holding  it  back.'"*^ 

*  This  CTidence  at  Westminster  was  then  proved  against  him  by  the  short-band 
writer. 
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Now,  gentlemen,  let  us  look  to  Uie  application  of  these  cares. 
I  am  not  examining,  ybr  thepj-esent^  whether  either  of  these  persous 
ought  to  have  been  acquitted,  if  they  had  stood  in  Hie  place  of  the 
prisoner  now  be/ore  you;  that  is  quite  a  distinct  consideratioii, 
which  we  shall  come  to  hereafter.  The  direct  application  of  theiu 
is  only  this — that  if  I  bring  before  you  Kuch  evidence  of  tiio 
prisoner's  insanity  as,  i/  believed  to  Jiave  really  existed^  shall  in  the 
opinion  of  the  Court,  as  the  rule  for  your  verdict  in  point  of  Liw, 
be  sufficient  for  liis  deliverance,  then  that  you  ought  not  to  be 
shaken  in  giving  full  credit  to  sucli  evidence,  notwithstanding  the 
report  of  those  who  were  present  at  his  appreliension,  who  describe 
him  as  discovering  no  symptom  whatever  of  mental  incapacity  or 
disorder  ;  because  I  have  shown  you  that  insane  persons  frequently 
api>ear  in  the  utmost  state  of  ability  nud  composure,  even  in  the 
highest  paroxysms  of  insanity,  except  when  frenzy  is  the  character- 
istic of  the  disease.  In  this  reB))ect,  the  cases  I  have  cited  to  you 
have  the  most  decided  application;  because  they  apply  to  the  over- 
throw of  the  whole  of  the  evidence  (admitting  at  the  same  time  tlie 
truth  of  it),  by  which  the  prisoner's  case  can  alone  be  encountered. 

But  it  is  said  that,  whatever  delusions  may  overshadow  the  mind, 
every  |)erson  ought  to  be  responsible  for  crimes,  wlio  Jias  the  know- 
ledge  of  good  and  evil.    I  think  I  can  presently  convince  you  that 
there  is  something  too  general  in  this  mode  of  considering  the 
subject;  and  you  do  not,  therefore,  find  any  such  proposition  in  the 
language  of  the  celebrated  writer  alluded  to  by  the  Attorney- 
General  in  his  speech.     Let  me  supix)se  that  the  character  of  an 
insane  delusion  consisted  in  the  belief  tiiat  some  given  person  wsm 
any  brute  animal,  or  an  inanimate  being  (and  such  cases  have 
existed),  and  that,  upon  the  trial  of  such  a  lunatic  for  murder,  you 
firmly,  upon  your  oaths,  were  convinced,  upon  the  uncontradicted 
evidence  of  an  hundred  persons,  that  he  believed  the  man  he  had 
destroyed  to  have  been  a  potter's  veasel ;  that  it  was  quite  impoa- 
sible  to  doubt  that  fact,  although  to  all  other  inieiUs  and  purposes 
he  was  sanfi — conversing,  reasoning,  and  acting  as  men  not  in  any 
manner  tainted  with  insanity,  converse,  and  reason,  and  conduct 
themselves.    Suppose  further,  that  he  believed  the  man  whom  be 
destroyed,  but  whom  he  destroyed  as  a  potter's  vessel,  to  be  the 
property  of  another;  and  that  he  had  malice  against  such  supposed 
(lerson,  and  titat  he  meant  to  injiu*e  him,  knowing  the  act  he  was 
doing  to  be  malicious  and  injurious,  and  that,  in  short,  he  had  full 
knowledge  of  nil  the  principles  of  good  and  evil ;  yet  would  it  be 
possible  to  convict  such  a  {>erson  of  murder,  if,  from  the  influence 
of  his  disease,  he  was  ignorant  of  the  relation  he  stood  in  to  the 
man  he  had  destroyed,  and  was  utterly  unconscious  that  he  had 
struck  at  the  life  of  a  human  being?     I  only  put  this  case — and 
many  others  might  be  brought  as  examples — to  illustrate  that  the 
knowledge  of  good  and  evil  is  too  general  a  description. 
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I  reallj  think,  however,  thafc  the  Attorney-General  and  mjRelf 
do  not,  in  snbstanee,  very  materially  differ ;  because  from  the  whole 
of  his  most  able  speech,  taken  together,  his  meaning  may,  I  think, 
be  thus  collected:  that  where  the  act  which  is  criminal  is  done 
nnder  the  dominion  of  malicious  mischief  and  wicked  intention, 
although  such  insanity  might  exist  in  a  corner  of  the  mind,  as 
might  avoid  the  acts  of  the  delinquent  as  a  lunatic  in  a  civil  case, 
yet  that  he  ought  not  to  be  protected  if  malicious  mischief,  and  not 
insanity,  had  impelled  him  to  the  act  for  which  he  was  criminally 
to  answer  ;  because,  in  such  a  case,  the  act  might  be  justly  ascribed 
to  malignant  motives,  and  not  to  the  dominion  of  disease.  I  am 
not  disposed  to  dispute  such  a  proposition  in  a  case  which  would 
apply  to  it,  and  I  can  well  conceive  such  cases  may  exist.  The 
question,  therefore,  which  you  will  have  to  try  is  this  :  Whether, 
when  this  unhappy  man  discharged  the  pistol  in  a  directign  which 
convinced,  and  ought  to  convince  every  person  that  it  was  pointed 
at  the  person  of  the  King,  he  meditated  mischief  and  violence  to 
his  Majesty,  or  whether  he  came  to  the  tlieatre  (which  it  is  my 
purpose  to  establish)  under  the  dominion  of  the  most  melancholy 
insanity  that  ever  degraded  and  overpowered  the  faculties  of  man. 
I  admit  that  when  he  bought  the  pistol,  and  the  gunpowder  to  load 
it,  and  when  he  loaded  it,  and  came  with  it  to  the  theatre,  and 
lastly,  when  he  discharged  it  every  one  of  these  acts  would  be 
i>vert  acts  of  compassing  the  King's  death,  if  at  all  or  any  of  these 
l>eriods  he  was  actuated  by  that  mind  arid  intention  which  would 
iiave  constituted  murder  in  the  case  of  an  individual,  if  the  indi- 
vidual had  been  actually  killed.  I  admit  also  that  the  mischievous, 
and,  in  this  case,  the  traitorous  intention,  must  be  inferred  from  all 
these  acts,  unless  I  can  rebut  the  inferences  by  proof.  If  I  were  to 
fire  a  pistol  towards  you,  gentlemen,  where  you  are  now  sitting,  the 
net  would  undoubtedly  infer  the  malice.  The  whole  proof  there- 
fore', is  undoubtedly  cast  upon  me. 

In  every  case  of  treason  or  murder,  which  are  precisely  the  same, 
except  that  the  unconsummated  intention  in  the  case  of  the  King 
is  the  same  as  the  actual  murder  of  a  private  man,  the  juiy  must 
impute  to  the  person  whom  they  condemn  by  their  verdict  the 
motive  which  constitutes  the  crime ;  and  your  province  to-day  will, 
therefore,  be  to  decide  whether  the  prisoner,  when  he  did  the  act, 
was  under  the  uncontrollable  dominion  of  insanity,  and  was  impelled 
to  it  by  a  rnorbid  delusion;  or  whether  it  was  the  act  of  a  man 
who,  though  occasionally  mad,  or  even  at  the  time  not  perfectly 
collected,  was  yet  not  actuated  by  the  disease,  but  by  the  sugges- 
tion of  a  wicked  and  malignant  disposition. 

I  admit  therefore,  freely,  that  if,  after  you  have  heard  the  evi- 
dence which  I  hasten  to  lay  before  you,  of  the  state  of  the 
prisoner's  mind,  and  close  up  to  the  very  time  of  this  catastrophe, 
you  shall  still  not  feel  yourselves  clearly  justified  in  negativing  the 

2  P 
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wicked  motives  imputed  by  this  indictment,  I  sliall  leave  you  in  the 
hands  of  the  learned  Judges  to  declare  to  yoa  the  law  of  the  land, 
and  shall  not  seek  to  place  society  in  a  state  of  uncertainty  by  any 
appeal  addressed  only  to  your  compassion.  I  am  appointed  by  the 
Court  to  claim  for  the  prisoner  the  full  protection  of  the  law,  bat 
not  to  misrepresent  it  in  his  protection. 

Gentlemen,  the  facts  of  this  melancholy  case  lie  within  a  narrow 
compasa 

The  unfortunate  person  before  yon  was  a  soldier.  He  became  so, 
I  believe,  in  the  year  1793,  and  is  now  about  twenty-nine  years  of 
ap^e.  He  served  in  Flanders  under  the  Duke  of  York,  as  appears  by 
his  Boyal  Highness  s  evidence,  and  being  a  most  approved  soldier, 
he  was  one  of  those  singled  out  as  an  oixlerly  man  to  attend  upoQ 
the  person  of  the  Coramander-in*Chief.  You  have  been  witnesses, 
gentlem^,  to  the  calmness  with  which  the  prisoner  has  sitten  in 
his  place  during  the  trial.  There  was  but  one  exception  to  it 
You  saw  the  emotion  which  overpowered  him  when  the  illustrious 
person  now  in  Court  took  his  seat  upon  the  bench.  Can  you  then 
believe,  from  the  evidence,  for  I  do  not  ask  3'ou  to  judge  as  physio** 
gnomists,  or  to  give  the  rein  to  compassionate  fancy;  but  can  there 
be  any  doubt  that  it  was  tiie  generous  emotion  of  the  mind  on  see- 
ing the  prince  under  whom  he  had  served  with  so  much  bravery 
and  honour  ?  Every  man  certainly  must  judge  for  himself.  I  am 
counsel,  not  a  witness,  in  the  cause ;  but  it  is  a  most  striking  cir- 
cumstance, when  you  find  from  the  Crown's  evidence,  that  when  be 
was  dragged  througii  the  orchestra  under  the  stage,  and  chai^ged 
with  an  act  for  which  he  considerad  his  life  as  forfeited,  he  addressed 
the  Duke  of  York  with  the  same  enthusiasm  which  has  marked  the 
demeanour  I  am  adverting  to.  Mr.  Bichardson,  who  showed  no 
disposition  in  his  evidence  to  help  the  prisoner,  but  who  spoke  with 
the  calmness  and  circumspection  of  truth,  and  who  had  no  idea  that 
the  {)erson  he  was  examining  was  a  lunatic,  has  given  you  the  ao- 
<x>unt  of  the  burst  of  affection  on  his  first  seeing  the  Duke  of  York, 
4igainst  whose  father  and  sovereign  he  was  supposed  to  have  had 
the  consciousness  of  treason.     The  king  himself,  whom  he  was  sup* 

I)osed  to  have  so  malignantly  attacked,  never  had  a  more  gallant, 
oyal,  or  suffering  soldier.     His  gallantry  and  loyalty  will  be  proved, 
his  sufferings  speak  for  tiiemselves. 

About  five  miles  from  Lisle,  upon  the  attack  made  on  the  British 
^rmy,  this  unfortunate  soldier  was  in  the  15th  Light  Dragoons,  in 
tiie  thickest  of  the  ranks,  exposing  his  life  for  his  prince,  whom  he 
is  supposed  to-day  to  have  sought  to  murder.  The  first  wound  he 
received  is  most  materially  connected  with  the  subject  we  are  con- 
sidering; you  may  see  the  effect  of  it  now.*  The  point  of  a  sword 
was  imi)elled  against  him  with  all  the  force  of  a  man  urging  his 

*  Mr.  Erekine  put  his  hand  to  the  priKoner*i  head  who  Blood  by  him  at  the  bar  of 
the  Court 
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Iiorae  in  battle.    When  the  Conrt  put  the  prisoner  under  my  pr<»- 
tectioD,  I  thought  it  my  duty  to  bring  Mr.  Cline  to  inspect  him  in 
Newgate,  and  it  will  appear  by  the  evidence  of  that  excellent  and 
conscientious  person,  who  is  known  to  be  one  of  the  first  anatomists 
in  the  world,  that  from  this  wound  one  of  two  things  must  have 
happened ;  either  that,  by  the  immediate  operation  of  surgery,  tlie 
displaced  pai-t  of  the  skull  must  have  been  taken  away,  or  been 
forced  inward  on  the  brain.    The  second  stroke  also  speaks  for  it- 
self, you  may  now  see  its  effects.    (Here  Mr.  Erskine  touched  the 
head  of  the  prisoner.)     He  was  cut  across  all  the  nerves  wiiich  give 
sensibility  and  animation  to  the  body,  and  his  head  hung  down 
almost  dissevered,  until  by  the  act  of  surgery  it  was  placed  in  the 
position  you  now  see  it.    But  thus  almost  destroyed  ne  still  recol- 
lected his  duty,  and  continued  to  maintain  the  glory  of  his  country 
when  a  sword  divided  the  membrane  of  his  neck  where  it  terminates 
in  the  head,  yet  he  still  kept  his  place  though  his  helmet  had  been 
thrown  off  by  the  blow  which  I  secondly  described,  when  by  another 
sword  be  was  cut  into  the  very  brain.    You  may  now  see  its  mem- 
brane uncovered.    Mr.  Cline  will  tell  you  that  he  examined  these 
wounds,  and  he  can  better  describe  them.    I  have  myself  seen  them, 
but  am  no  surgeon.     From  his  evidence  you  will  have  to  consider 
their  consequences.    It  may  be  said  that  many  soldiers  receive 
grievous  wounds  without  their  producing  insanity.     So  they  may, 
undoubtedly,  but  we  are  here  upon  Hit  fact    There  was  a  discus- 
sion the  other  day,  on  whether  a  man,  who  had  lieen  seemingly  hurt, 
by  a  fall  beyond  remedy,  coidd  get  up  and  walk ;  the{)eople  arouiut 
said  it  was  impossible,  but  he  did  get  up  and  walk,  and  so  there 
was  an  end  to  the  impossibility.      The  effects  of  the  prisoner's 
wounds  were  known  by  the  immediate  event  of  insanity,  and  Mr. 
Cline  will  tell  you  that  it  would  have  been  strange  indeed  if  any 
other  event  had  followed.    We  are  not  hereupon  a  case  of  insanity 
arising  from  the  spiritual  part  of  man,  as  it  may  be  affected  by 
hereditary  taint,  by  intemperance,  or  by  violent  passions,  the 
operations  of  which  are  various  and  uncertain ;  but  we  have  to 
deal  with  a  species  of  insanity  more  resembling  what  has  been 
described  as   idiocy,  proceeding  from  original  mal-orgaiiisation. 
There  the  disease  is,  from  its  very  nature,  incurahU;  and  so  where 
a  man  (like  the  prisoner)  has  become  insane  from  violeTijce  to  tiie 
brain,  which  permanently  affects  its  structure^  however  such  a 
man  may  appear  occasionally  to  others,  his  diKeaise  is  immovable ; 
and  if  the  prisoner,  therefore,  wero  to  live  a  thousand  years,  he 
never  could  recover  from  the  consequence  of  that  day. 

But  this  is  not  all.  Another  blow  was  still  aimed  at  him,  which 
he  held  up  his  arm  to  avoid,  when  his  hand  was  cut  into  the  bone. 
It  is  an  afflicting  subject,  gentlemen,  and  better  to  be  spoken  of  by 
those  who  understand  it ;  and  to  end  all  further  description,  he  wua 


S96  SPEECH  FOR  JAMES  HADFIELD. 

then  thrust  almost  through  and  through  the  body  with  a  bayonet, 
and  left  in  a  ditch  amongst  the  slain. 

He  was  afterwards  carried  to  an  hospital,  where  he  was  known 
1>7  his  tongue  to  one  of  his  countrymen,  who  will  be  examined  as  a 
Avitness,  who  found  him,  not  merely  as  a  wounded  soldier  deprived 
of  the  powers  of  his  body,  but  bereft  of  his  senses  for  ever. 

He  was  affected  from  the  very  beginning  with  that  species  of 
madness,  which  from  violent  agitation  fills  the  mind  with  the  most 
inconceivable  imaginations,  wholly  unfitting  it  for  all  dealing  with 
human  affairs  according  to  the  sober  estimate  and  atantlard  of 
reason.  He  imagined  that  he  had  constant  intercourse  with  the 
Almighty  Author  of  all  things ;  that  the  world  was  coming  to  a 
<:oncliision,  and  that,  like  our  blessed  Saviour,  he  was  to  sacrifice 
himself  for  its  salvation ;  and  so  obstinately  did  this  morbid  ima^e 
continue,  that  you  will  be  convinced  he  went  to  the  theatre  to  per- 
form, as  he  imagined,  that  blessed  sacrifice,  and  because  he  would 
not  be  guilty  of  suicide,  though  called  upon  by  the  imperious  voice 
of  Heaven,  he  wished  that  by  the  appearance  of  crime  his  life  might 
be  taken  away  from  him  by  others.  This  bewildered,  extravagant 
species  of  madness  appeared  immediately  after  his  wounds  on  hi» 
first  entering  the  hospital,  and  on  the  very  same  account  he  whs 
discharged  from  the  army  on  his  return  to  England,  which  the 
Attorney-General  very  honourably  and  candidly  seemed  to  ioti- 
mate. 

To  proceed  with  the  proofs  of  his  insanity  down  to  the  very 
period  of  hia  supposed  guUL  This  unfortunate  man  before  you 
is  the  father  of  an  infant  of  eight  months,  and  I  have  no  doubt 
that  if  the  boy  had  been  brought  into  Court  (but  this  is  a  grave 
place  for  the  consideration  of  justice,  and  not  a  theatre  for  stage 
effect) — I  say,  I  have  no  doubt  whatever,  that  if  this  poor  infaut 
had  been  brought  into  Court,  you  would  have  Reen  the  unhappy 
father  wrung  with  all  the  emotions  of  parental  affection :  yet,  upou 
the  Tuesday  preceding  the  Thursday  when  he  went  to  the  play- 
house, you  will  find  his  disease  still  urging  him  forward,  with  the 
impression  that  the  time  was  come,  when  he  must  be  destroyed  for 
the  benefit  of  mankind ;  and  in  the  confusion,  or  rather  delirium 
of  this  wild  conception,  he  ci(me  to  the  bed  of  the  mother,  who 
had  this  infant  in  her  arms,  and  endeavoured  to  dash  out  its 
brains  against  the  wall.  The  family  was  alarmed,  and  the  neigh- 
l)ours  being  called  in,  the  child  was  with  difficulty  rescued  froD» 
the  unhappy  parent,  who  in  his  madness  would  have  destroyed  it 

Now,  let  me  for  a  moment  suppose  that  he  had  succeeded  in  the 
uccorapliKhment  of  his  insane  puri)08e,  and  the  question  bad  been 
whether  he  was  guilty  of  murder.  Surely  the  affection  for  this 
itifaut  up  to  the  very  moment  of  his  distracted  violence  would 
have   been  conclusive  in  his  favour,  but  not  more  so  than  hi» 
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loyalty  to  the  King,  and  his  attachment  to  the  Duke  of  Yorb^  «h 
applicable  to  the  case  before  us ;  yet  at  that  very  period,  even  of 
extreme  distraction,  he  conversed  as  rationally  on  all  other  sub- 
jects, as  he  did  to  the  Duke  of  York  at  the  theatre.  The  pri- 
soner knew  perfectly  that  he  was  the  husband  of  the  woman,  and 
the  father  of  the  child ;  the  tears  of  affection  ran  down  his  face 
at  the  very  moment  that  he  was  about  to  accomplish  its  de- 
stmction,  but  during  the  whole  of  this  scene  of  horror,  he  was 
not  at  all  deprived  of  memory,  in  the  Attorney-Generals  sense  of 
the  expression.  He  could  have  communicated  at  that  moment 
every  circumstance  of  his  past  life,  and  everything  connected  with 
his  present  condition,  except  only  tlie  quality  of  the  act  he  was 
meditating.  In  that,  he  was  under  the  overruling  dominion  of  a 
morbid  imagination,  and  conceived  that  he  was  acting  against  the 
dictates  of  nature,  in  oliedience  to  the  superior  commands  of 
Heaven,  which  had  told  him  that  the  moment  he  was  dead,  and 
the  infant  with  him,  all  nature  was  to  be  changed,  and  all  man- 
kind were  to  be  redeemed  by  his  dissolution.  There  was  not  an 
idea  in  his  mind,  from  the  beginning  to  the  end,  of  the  destruction 
of  the  King;  on  the  contrary,  he  always  maintained  his  loyalty — 
lamented  that  he  could  not  go  again  to  fight  his  battles  in  the 
field — ^and  it  will  be  proved  that  only  a  few  days  before  the  period 
in  question,  being  present  when  a  song  was  sung  indecent,  as  it 
regarded  the  person  and  condition  of  his  Majesty,  he  left  the  room 
with  loud  expressions  of  indignation,  and  immediately  sung, ''  Grod 
»ave  the  King,"  with  all  the  enthusiasm  of  an  old  soldier  who  had 
bled  in  the  service  of  his  country. 

I  confess  to  you,  gentlemen,  that  this  last  circumstance,  which 
may  to  some  appear  insignificant,  is,  in  my  mind,  most  momentous 
testimony,  because  if  this  man  had  been  in  the  habit  of  associ- 
ating with  persons  inimictil  to  the  government  of  our  country,  so 
tliat  mischief  might  have  been  fairly  argued  to  have  mixed  itself 
with  madness  (which,  by  the  by,  it  frequently  does),  if  it  could 
in  any  way  have  been  collected,  that  from  his  disorder,  more  easily 
inflamed  and  worked  upon,  he  had  been  led  away  by  disaffected 
persons  to  become  the  instrument  of  wickedness ;  if  it  could  have 
been  established  that  such  had  been  his  companions  and  his  habits, 
I  should  have  been  ashamed  to  lift  up  my  voice  in  his  defence.  I 
should  have  felt,  that,  however  his  mind  might  have  been  weak  and 
disordered,  yet  if  his  understanding  sufficiently  existed,  to  be  me- 
thodically acted  upon  as  an  instrument  of  malice,  I  could  not  have 
asked  for  an  acquittal ;  but  you  find,  on  the  contrary,  in  the  case  be- 
fore you,  that  notwithstanding  the  op|K>rtunity  which  the  Crown  has 
had,  and  which,  u|)on  all  sucn  occasions,  it  justly  employs  to  detect 
treason,  either  against  the  peraon  of  the  King,  or  against  his  Govern- 
ment, not  one  mitness  has  been  able  to  fix  upon  tlie  prisoner  before 
yoU|  any  one  comj)auion  of  even  a  doubtful  description,  or  any  one 
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exprefisioD  from  which  disloyalfj  conid  be  inferred,  whilst  the  whole 
history  of  his  life  repels  the  impntation.  His  courage  in  defence  of 
the  King  and  his  dominions,  and  his  affection  for  his  son,  in  snch 
ntianswerable  evidence,  all  speak  aloud  against  the  presumption  that 
he  went  to  the  theatre  with  a  mischievous  intention. 

To  recur  again  to  the  evidence  of  Mr.  Bichardson,  who  delivered 
most  honourable  and  impartial  testimony,  I  certainly  am  obliged 
to  admit  that  what  a  prisoner  says  for  himself  when  coupled  at  the 
very  time  with  an  overt  act  of  wickedness,  is  no  evidence  whatever 
to  alter  the  obvious  quality  of  the  act  he  has  committed.  If,  for 
instance,  I  who  am  now  addressing  you  had  fired  the  same  pistol 
towards  the  box  of  the  King — and,  having  been  dragged  under  the 
orchestra,  and  secured  for  criminal  justice,  I  had  said  that  I  had  no 
intention  to  kill  the  King,  but  was  weary  of  my  life,  and  meant  to 
be  condemned  as  guilty,  would  any  man  who  was  not  himself  in* 
sane  consider  that  as  a  defence  ?  Certainly  not ;  because  it  would 
be  without  the  whole  foundation  of  the  prisoner's  previous  condition 
— part  of  which  it  is  even  difficult  to  apply  closely  and  directly  by 
strict  evidence,  without  taking  his  undoubted  insanity  into  con* 
sideration;  because  it  is  his  unquestionable  insanity  which  alone 
stamps  the  effusions  of  his  mind  with  sincerity  and  truth. 

The  idea  which  had  impressed  itself,  but  in  most  confused  images, 
upon  this  unfortunate  man  was,  thai  he  must  be  destroyed,  but  aught 
not  to  destroy  himself.  He  once  had  the  idea  of  firing  over  the 
King's  carriage  in  the  street ;  but  then  he  imagined  he  shonld 
be  immediately  killed,  which  was  not  the  mode  of  propitiation  for 
the  world.  And  as  our  Saviour,  before  His  passion,  had  gone  into 
the  garden  to  pray,  this  fallen  and  afflicted  being,  after  he  bad  taken 
the  infant  out  of  bed  to  destroy  it,  returned  also  to  the  garden,  saying, 
as  he  afterwards  said  to  the  Duke  of  York, ''  that  all  was  not  over — 
that  a  great  work  was  to  be  finished ; "  and  there  he  remained  in 
prayer,  the  victim  of  the  same  melancholy  visitation. 

Gentlemen,  these  are  the  facts,  freed  from  even  the  possibility  of 
artifice  or  disguise ;  because  the  testimony  to  support  them  will  be 
beyond  all  doubt.  And  in  contemplating  the  law  of  the  country, 
and  the  precedents  of  its  justice,  to  which  they  must  be  applied,  I 
find  notiiing  to  challenge  or  question — I  approve  of  them  through- 
out— I  subscribe  to  all  that  is  written  by  Lord  Hale — I  agree  with 
all  the  authorities  cited  by  the  Attorney-Oeneral,  from  Lord  Coke; 
but,  above  all,  I  do  most  cordially  agree  in  the  instance  of  convic- 
tions by  which  he  illustrated  them  in  his  able  address.  I  have  now 
lying  before  me  the  case  of  Eurl  Ferrers.  Unquestionably  there 
could  not  be  a  shadow  of  doubt,  and  none  appears  to  have  been  en- 
tertained, of  his  guilt.  I  wish,  indeed,  nothing  more  than  to  con- 
trast the  two  cases;  and  so  far  am  I  from  disputing  either  the 
principle  of  that  condemnation,  or  the  evidence  that  was  the  foun* 
elation  of  it,  that  I  invite  you  to  examine  whether  any  two  instances 
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ill  the  whole  body  of  the  criminal  law  are  more  diametrically  op* 
posite  to  each  other  than  the  case  of  Earl  Ferrers  and  that  now 
before  you.  Lord  Ferrers  was  divorced  from  his  wife  by  Act  of 
Parliament;  and  a  person  of  the  name  of  Johnson,  who  liad  been 
his  steward,  had  taken  part  with  the  lady  in  that  proceeding,  and 
had  conducted  the  business  in  carrying  the  Act  through  the  two 
Houses.  Lord  Ferrers,  consequently,  wished  to  turn  him  out  of  a 
farm  which  he  occupied  under  him  ;  but  his  estate  being  in  trust, 
Johnson  was  supported  by  the  trustees  in  his  possession.  Tliere 
were  also  some  dififerences  respecting  coal-mines;  and  in  conse- 
quence of  both  transactions  Lord  Ferrers  took  up  the  most  violent 
resentment  against  him.  Let  me  here  observe,  gentlemen,  that  this 
was  not  a  resentment  founded  upon  any  illuaion — not  a  resentment 
forced  upon  a  distempered  mind  by  fallacious  images,  but  depending 
upon  actual  circumstances  and  real  facts;  and,  acting  like  any 
other  man  under  the  influence  of  malignant  passions,  he  re{)eatedly 
declared  that  he  would  be  revenged  on  Mr.  Johnson,  particularly  for 
the  part  he  had  taken  in  depriving  him  of  a  contract  respecting  the 
mines. 

Now,  suppose  Lord  Ferrers  could  have  showed  that  no  difference 
with  Mr.  Jolinson  had  ever  existed  regarding  his  wife  at  all ;  that 
Mr.  Johnson  had  never  been  his  steward ;  and  that  he  had  only, 
from  delusion,  believed  so,  when  his  situation  in  life  was  quite  dif- 
ferent. Suppose,  further,  that  an  illusive  imagination  had  aUme 
suggested  to  him  that  he  had  been  thwarted  by  Johnson  in  his  con- 
tract for  these  coal-mines,  there  never  having  l>een  any  contract 
at  all  for  coal-mines ;  in  short,  that  the  whole  basis  of  his  enmity 
was  without  any  foundation  in  nature,  and  had  been  shown  to  have 
been  a  morbid  image  imperiously  fastened  upon  his  mind.  Such 
a  case  as  that  would  have  exhibited  a  character  of  insanity  in  Lord 
Ferrers  extremely  different  from  that  in  which  it  was  presented  by 
the  evidence  to  his  peers.  Before  them  he  only  appeared  as  a  man 
of  turbulent  passions;  whose  mind  was  disturbed  by  no  folhicious 
imnges  of  things  without  existence ;  whose  quarrel  with  Johnson 
was  founded  upon  no  illusions,  but  upon  existing  facts ;  and  whose 
resentment  proceeded  to  the  fatal  consummation  with  all  the  ordi- 
nary indications  of  mischief  and  malice ;  and  who  conducted  his  own 
defence  with  the  greatest  dexterity  and  skill.  Who,  then,  could 
doubt  iliat  Lord  Ferrers  toas  a  murderer  f  When  the  act  was 
done,  he  said, ''  I  am  glad  I  have  done  it  He  was  a  villain,  and  I 
am  revenged."  But  when  he  afterwards  saw  that  the  wound  was 
probably  mortal,  and  that  it  involved  consequences  fatal  to  himself, 
he  desired  the  surgeon  to  take  all  possible  care  of  his  patient,  and, 
conscious  of  his  crime,  kept  at  bay  tlie  men  who  came  with  arms  to 
arrest  him ;  showing  from  the  beginning  to  the  end  nothing  that 
does  not  generally  accompany  the  crime  for  which  he  was  condemned. 
He  was  proved,  to  be  sure,  to  be  a  man  subject  to  unreasonable  pre- 
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jiidioes,  addicted  to  absurd  practices,  and  agitated  by  violent  pafK 
bIods;  but  the  act  was  not  done  under  the  dominion  of  uncontrol- 
lable disease ;  and  whether  the  mischief  and  malice  were  substantiate 
or  marked  in  the  mind  of  a  man  whose  passions  bordered  upon,  or 
even  amounted  to  insanity,  it  did  not  convince  the  lords  that, 
under  all  the  circumstances  of  the  case,  he  was  not  a  fit  object  of 
criminal  justice. 

In  the  same  manner  Arnold,  who  shot  at  Lord  Onslow,  and  wlio 
was  tried  at  Kingston  soon  after  the  Black  Act  passed  on  the  acces- 
sion of  George  the  First.  Lord  Onslow  having  been  very  vigilant  ss 
a  magistrate  in  suppressing  clubs  which  were  supposed  to  have  been 
set  on  foot  to  disturb  the  new  Oovernmentt  Arnold  had  frequently 
been  heard  to  declare  that  Lord  Onslow  would  ruin  his  country ; 
and  although  he  appeared  from  the  evidence  to  be  a  man  of  most 
wild  and  turbulent  manners,  yet  the  people  round  Guildford,  who 
knew  him,  did  not  in  general  consider  him  to  be  insane.  His  coun- 
sel could  not  show  that  any  morbid  delusion  had  ever  overshadowed 
his  understanding.  They  could  not  show,  as  I  shall,  that  just  be- 
fore he  shot  at  Lord  Onslow  he  had  endeavoured  to  destroy  his  own 
beloved  child.    It  was  a  case  of  human  resentment. 

1  might  instance,  also,  the  case  of  Oliver,  who  was  indicted  for 
the  murder  of  Mr.  Woo(l,  a  potter,  in  Staffordshire.  Mr.  Wood  had 
refused  his  daughter  to  this  man  in  marriage.  My  friend  Mr.  Milles 
was  counsel  for  him  at  the  assizer  He  had  been  employed  as  a 
surgeon  and  a[K)thecary  by  the  father,  who  forbade  him  his  house, 
and  desired  him  to  bring  in  his  bill  for  payment  When  in  the 
agony  of  disappointment,  and  brooding  over  the  injury  he  had 
suffered,  on  his  being  admitted  to  Mr.  Wood  to  receive  payment,  he 
shot  him  ui)on  the  spot  The  trial  occupied  great  part  of  the  day ; 
yet  for  my  own  part  I  cannot  conceive  that  there  was  anything 
in  the  case  for  a  jury  to  deliberate  on.  He  was  a  man  acting  upon 
existing  facts,  and  upon  human  resentments  connected  with  them. 
He  was  at  the  very  time  carrying  on  his  business,  which  required 
learning  and  reflection,  and,  indeed,  a. reach  of  mind  beyond  the 
ordinary  standard,  being  trusted  by  all  who  knew  him  as  a  practiser 
in  medicine.  Neither  did  he  go  to  Mr.  Wood's  under  the  influence 
of  illusum  ;  but  he  went  to  destroy  the  life  of  a  man  who  was  placed 
exactly  in  the  circumstances  which  the  mind  of  the  criminal  repi^- 
seated  him.  He  went  to  execute  vengeance  on  him  for  refusing 
his  daughter.  In  such  a  case  there  might,  no  doubt,  be  passion 
approaching  to  frenzy;  but  there  wanted  that  characteristic  of 
madness  to  emancipate  him  from  criminal  justice. 

There  was  another  instance  of  this  description  in  the  case  of  a 
most  unhappy  woman  who  was  tried  in  Essex  for  the  murder  of 
Mr.  Errington,  who  had  seduced  and  abandoned  her  and  the  chil- 
dren she  had  borne  to  him.  It  must  be  a  consolation  to  those  who 
prosecuted  her  that  she  was  acquitted,  as  she  is  at  this  time  in  a 
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moRt  nndonbted  and  deplorable  state  of  insanity.  But  I  confess  if 
I  had  been  upon  the  jury  vrho  tried  her  I  should  have  entertained 
great  doubts  and  difficulties  ;  for  altliough  the  unhappy  woman  bad 
before  exhibited  strong  marks  of  insanity  arising  from  grief  and 
disappointment ;  yet  she  acted  upon  facis  and  circumstances  which 
had  an  existence,  and  which  were  calculated,  upon  the  ordinary 
principles  of  human  action,  to  produce  the  most  violent  resentment. 
Mr.  Errington  having  just  cast  her  off,  and  mamed  another  woman, 
or  taken  her  under  his  protection,  her  jealousy  was  excited  to  such 
n  pitch  as  occasionally  to  overpower  her  understiinding;  but  when 
she  went  to  Mr.  Errington's  house,  where  she  shot  him,  she  went 
with  the  express  and  deliberate  purpose  of  shooting  him.  That  fact 
was  unquestionable.  She  went  there  with  a  resentment  long  rank- 
ling in  her  bosom,  bottomed  on  an  existing  foundation :  she  did 
not  act  under  a  delusion  thai  he  had  desert^  her  when  he  had  not, 
but  took  revenge  upon  him  for  an  actual  desertion ;  but  still  the 
jury,  in  the  humane  consideration  of  her  sufferings,  pronounced  the 
insanity  to  be  predominant  over  resentment,  and  they  acquitted  her. 

But  let  me  suppose  (which  would  liken  it  to  the  case  before  us), 
that  she  had  never  cohabited  with  Mr.  Errington  ;  that  she  never 
bad  had  children  by  him ;  and,  consequently,  that  he  neither  had, 
nor  could  possibly  have,  deserted  or  injured  her.  Let  me  suppose, 
in  short,  that  she  had  never  seen  him  in  her  life,  but  that  her  re- 
sentment had  been  founded  on  the  morbid  delusion  that  Mr.  Erring^ 
ton,  who  had  never  seen  her,  had  been  the  author  of  all  her  wrongs 
find  sorrows ;  and  that  under  that  diseased  impression  she  had  shot 
him.  If  that  had  been  the  case,  gentlemen,  she  would  have  been 
acquitted  upon  the  opening,  and  no  judge  would  have  sat  to  try 
»uch  a  cause.  The  act  itself  would  have  been  decisively  charac- 
teristic of  madness,  because,  being  founded  upon  nothing  existing, 
it  could  not  have  proceeded  from  malice,  which  the  law  requii^es  to 
be  charged  and  proved  in  every  case  of  murder,  as  the  foundation 
of  a  conviction. 

Let  us  now  i*ecur  to  the  cause  we  are  engaged  in,  and  examine  it 
upon  those  principles  by  which  I  am  ready  to  stand  or  fall  in  the 
judgment  of  the  Court. 

Tou  have  a  man  before  you  who  will  appear  upon  the  evidence 
to  have  received  those  almost  deadly  wounds  which  I  described  to 
3'ou,  producing  the  immediate  and  imuiovable  effects  which  the 
eminent  surgeon  whose  name  I  have  mentioned  will  prove  that  they 
could  not  but  have  produced.  It  will  appear  that  from  that  ])eriod 
lie  was  visited  with  the  severest  paroxysms  of  madness,  and  was 
rei)eatedly  confined  with  all  the  coercion  which  it  is  necessary  to 
practise  upon  lunatics — ^}'et,  what  is  quite  decisive  a^inst  the  im- 
putation of  treason  against  the  person  of  the  King,  his  loyalty  never 
forsook  him.  Sane  or  insane,  it  was  his  very  chnracteristic  to  love 
liis  sovereign  and  his  couutry,  although  the  delusions  which  dis- 
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tracted  him  were  sometimes,  in  other  respects^  as  contradictor;  as 
they  were  violent. 

Of  this  inconsistency  there  was  a  most  striking  instance  only  on 
the  Tuesday  before  the  Thursday  in  question,  when  it  will  be  proved 
that  he  went  to  see  one  Truelet,  who  had  been  committed  by  the 
Duke  of  Portland  as  a  lunatic.  This  man  had  taken  up  an  idea 
that  our  Saviour's  second  advent,  and  the  dissolution  of  all  human 
things,  were  at  hand ;  and  conversed  in  this  strain  of  madness. 
This  mixing  itself  with  the  insane  delusion  of  tiie  prisoner,  be 
immediately  broke  out  upon  the  subject  of  his  own  propitiation 
and  sacrifice  for  mankind,  although  only  the  day  before  he  had 
exclaimed,  that  the  Virgin  Mary  was  a  whore ;  that  Christ  was 
a  bastard  ;  that  God  was  a  thief ;  and  that  he  and  this  Truelet  were 
to  live  with  Him  at  White  Conduit  House,  and  there  to  be  en- 
throned together.  His  mind,  in  short,  was  overpowered  and  over- 
whelmed  with  distraction. 

The  charge  against  the  prisoner  is  the  overt  act  of  compassing 
the  death  of  the  King,  in  firing  a  pistol  at  his  Majesty — an  act 
which  only  differs  from  murder  inasmuch  as  the  bare  compassing 
is  equal  to  the  accomplishment  of  the  malignant  purpose;  and  it 
will  be  your  office,  under  the  advice  of  the  Judge,  to  decide  by  your 
verdict  to  which  of  the  two  impulses  of  the  mind  you  refer  the  act 
in  question ;  you  will  have  to  decide,  whether  you  attribute  it 
wholly  to  mischief  and  malice,  or  wholly  to  insanity,  or  to  the  one 
mixing  itself  with  the  other.  If  you  find  it  attribuUible  to  mischief 
and  malice  onhfy  let  the  man  die.  The  law  demands  his  death 
for  the  public  safety.  If  you  consider  it  as  conscious  malice  and 
mischief  mixing  itself  with  insanity,  I  leave  him  in  the  hands  of 
the  Court,  to  say  how  he  is  to  be  dealt  with ;  it  is  a  question  too 
difficult  for  me.  I  do  not  stand  here  to  disturb  the  order  of  society, 
or  to  bring  confusion  upon  my  country ;  but,  if  you  find  that  the 
act  was  committed  wholly  under  the  dominion  of  insanity ;  if  you 
are  satisfied  that  he  went  to  the  theatre  contemplating  his  own 
destruction  only ;  and  that,  when  he  fired  the  pistol,  he  did  not 
Tnaliciously  aim  at  the  person  of  the  King — ^you  will  then  be  bound, 
even  upon  the  principle  which  the  Attorney-General  himself 
humanely  and  honourably  stated  to  you,  to  acquit  this  most  un* 
happy  prisoner. 

If,  in  bringing  these  considerations  hereafter  to  the  standard  of 
the  evidence,  any  doubts  should  occur  to  you  on  the  subject,  the 
question  for  your  decision  will  then  be,  which  of  the  two  alterna* 
tives  is  the  most  probable — a  duty  which  you  will  perform  by  the 
exercise  of  that  reason  of  which,  for  wise  purposes,  it  has  pleased 
God  to  deprive  the  unfortunate  man  whom  you  are  trying ;  your 
sound  understandings  will  easily  enable  you  to  distinguish  in- 
firmities, which  are  misfortunes^  from  motives,  which  are  crimes. 
Before  the  day  ends  the  evidence  will  be  decisive  upon  this  subject. 
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There  is,  however,  another  consideration  wliich  I  ought  distinctly 
to  present  to  7011,  because  I  think  that  more  turns  upon  it  than  any 
other  view  of  the  subject — ^namely,  whether  the  prisoner's  defence 
can  be  impeached  for  artifice  or  fraud ;  because  I  admit,  that  if,  at 
the  moment  when  he  was  apprehended,  there  can  be  fairly  imputed 
to  him  any  pretence  or  counterfeit  of  insanity,  it  would  taint  the 
whole  case,  aaid  leave  him  without  protection  ;  but  for  such  a  sus* 
picion  there  is  not  even  a  shadow  of  foundation.  It  is  repelled  by 
the  whole  history  and  character  of  his  disease,  as  well  as  of  his 
life,  independent  of  it.  If  you  were  trying  a  man  under  the  Black 
Act,  for  shooting  at  another,  and  there  was  a  doubt  upon  the  ques^ 
tion  of  malice,  would  it  not  be  important,  or  rather  decisive  evi* 
dence,  that  the  prisoner  had  no  resentment  against  the  prosecutor ; 
but  that,  on  the  contrary,  he  was  a  man  whom  he  had  always 
loved  and  served  ?  Now  the  prisoner  was  maimed,  cut  down,  and 
destroyed,  in  the  service  of  the  King. 

Q-entlemen,  another  reflection  presses  very  strongly  on  my  mind, 
which  I  find  it  diflScult  to  suppress,  in  every  state  there  are  political 
differences  and  parties,  and  individuals  disaffected  to  the  system  of 
government  under  which  they  live  as  subjects.  There  are  not 
many  such,  I  trust,  in  this  country ;  but  whether  there  are  many 
or  any  of  such  persons,  there  is  one  circumstance  which  has  pecu- 
liatly  distinguished  his  Majesty's  life  and  reign,  and  which  is  in 
itself  as  a  host  in  the  prisoner's  defence: — ^since,  amidst  all  the 
treasons  and  all  the  seditions  which  have  been  charged  on  reformers 
of  government  as  conspiracies  to  disturb  it,  no  hand  or  voice  has 
been  lifted  np  against  the  person  of  the  King  ;  there  have,  indeed, 
been  unhappy  lunatics  who,  from  ideas  too  often  mixing  themselves 
with  insanity,  have  intruded  themselves  into  the  palace — but  na 
malicious  attack  has  ever  been  made  upon  the  King,  to  be  settled 
by  a  trial :  his  Majesty's  character  and  conduct  have  been  a  safer 
shield  than  guards  or  than  laws.  Gentlemen,  I  wish  to  continue 
to  that  sacred  life  that  best  of  all  securities ;  I  seek  to  continue  it 
under  that  protection  where  it  has  been  so  long  protected.  We 
are  not  to  do  evil  that  good  may  come  of  it ;  we  are  not  to  stretch 
the  laws  to  hedge  round  the  life  of  the  king  with  a  greater  security 
than  that  which  the  Divine  Providence  has  so  happily  realised. 

Perhaps  there  is  no  principle  of  religion  more  strongly  incul- 
cated by  the  Sacred  Scriptures  than  by  that  beautiful  and  encourag- 
ing lesson  of  our  Saviour  Himself  upon  confidence  in  the  Divine 
protection :  **  Take  no  heed  for  your  life,  what  ye  shall  eat,  or  what 
ye  shall  drink,  or  wherewithal  ye  shall  be  clothed;  but  seek  ye 
first  the  kingdom  of  God,  and  all  these  things  shall  be  added  unto 
you."  By  which  it  is  undoubtedly  not  intended  that  we  are  to  dis- 
regard the  conservation  of  life,  or  to  neglect  the  means  necessary 
for  its  sustentation ;  nor  that  we  are  to  be  careless  of  whatever  may 
contribute  to  our  comfort  and  happiness — but  that  we  should  be 
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contented  to  i*eceive  them  as  they  are  given  to  us,  and  not  seek 
them  in  the  violation  of  the  rule  and  order  appointed  for  the 
government  of  the  world.  On  this  principle  nothing  can  more 
tend  to  the  security  of  his  Majesty  and  his  Government,  than 
the  scene  which  this  day  exhibits  in  the  calm,  humane,  and  im* 
partial  administration  of  justice;  and  if,  in  my  part  of  this 
'  solemn  duty,  I  have  in  any  manner  trespassed  upon  the  just 
security  provided  for  the  public  happiness,  I  wish  to  be  connected. 
I  declare  to  you,  solemnly,  that  my  only  aim  has  l)een  to  secure  for 
the  prisoner  at  the  bar,  whose  life  and  death  are  in  the  balance, 
that  he  should  be  judged  rigidly  by  the  evidence  and  the  law.  I  have 
made  no  appeal  to  your  {lassions — ^you  have  no  right  to  exercise 
them.  This  is  not  even  a  case  in  which,  if  the  prisoner  be  found 
guilty,  the  royal  mercy  should  be  counselled  to  interfere:  he  is 
either  an  accountable  being,  or  not  accountable.  If  he  was  uwxmr 
wioua  of  the  mischief  he  whs  engaged  in,  the  law  is  a  corollary,  and 
he  is  not  guilty ;  but  if,  when  the  evidence  closes,  you  think  he  was 
conscious,  and  maliciously  meditated  the  treason  he  is  charged 
with,  it  is  impossible  to  conceive  a  crime  more  vile  and  detestable ; 
and  I  should  consider  the  King's  life  to  be  ill  attended  to,  indeed, 
if  not  protected  by  the  full  vigour  of  the  laws,  which  are  watchful 
over  the  seciu'ity  of  the  meanest  of  his  subjects.  It  is  a  moBt 
im{K)rtHnt  consideration,  both  as  it  regards  the  prisoner,  and  the 
community  of  which  be  is  a  member.  Gentlemen,  I  leave  it  with 
you. 

The  prisoner  was  acquitted  as  having  committed  the  act  under 
the  dominion  of  insanity. 


SPEECH  for  the  Bey.  George  Mabkhah  against  John  Fawcett, 
E8Q.,yar  criminal  conversation  ivith  the  Plaintiff's  wife;  before 
the  Deputy-Sheriff  of  Middlesex  and  a  Special  Jury,  upon  an 
inquisition  of  damages. 


PREFACE. 

With  regard  to  the  facts,  no  preface  is  necessary.  They  are  all  detailed 
in  Mr.  Erskine's  speech  for  the  plaintiff;  and  no  evidence  was  offered  on 
the  defendant's  part,  who  had  let  judgment  go  by  default.  The  inquisi- 
tion was  taken  upon  the  4th  of  May  1802,  before  the  Sheriff  of  Middlesex 
and  a  Special  Jury,  at  the  King's  Arms  Tavern,  in  Palace  Yard,  West- 
minster, at  six  in  the  evening,  after  the  business  of  the  Courts  at  West- 
minster had  finished. 

The  jury  found  a  verdict  with  jCjooo  damages,  which  we  have  been 
informed  were  never  levied,  the  defendant  having  left  the  kingdom. 


MR  ERSKINE'S  SPEECH  FOB  THE  PLAINTIFF. 

Mb.  Shebiff  and  Gentlemen  of  the  Jubt, — In  representing 
the  unfortanate  gentlemna  who  has  sustained  the  injury  which  has 
been  stated  to  you  by  my  learned  friend  Mr.  Holroyd,  who  opened 
the  pleadings,  I  feel  one  great  satisfaction — a  satisfactioa  founded, 
IIS  I  conceive,  on  a  sentiment  perfectly  constitutional.  I  am  about 
to  address  myself  to  men  whom  I  personally  know;  to  men  honour* 
able  in  their  lives,  moral,  judicious,  and  capable  of  correctly  esti* 
mating  the  injuries  they  are  called  upon  to  condemn  in  their 
character  of  jurors.  This,  gentlemen,  is  the  only  country  in  the 
world  where  there  is  such  a  tribunal  as  the  one  before  which  I  am 
now  to  speak ,  for,  however  in  other  countries  such  institutions  as 
our  own  may  have  been  set  up  of  late,  it  is  only  by  that  maturity 
which  it  requires  ages  to  give  to  governments,  by  that  progressive 
wisdom  which  has  slowly  ripened  the  constitution  of  our  country, 
that  it  is  possible  there  can  exist  such  a  body  of  men  as  you  are. 
It  is  the  great  privilege  of  the  subjects  of  England  that  they  judge 
one  another.  It  is  to  be  recollected  that,  although  we  are  in  this 
private  room,  all  the  sanctions  of  justice  are  present.  It  makes  no 
manner  of  difference  whether  I  address  you  in  the  presence  of  the 
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Under-Sheriff,  your  respectable  chairman,  or  with  the  assistance  of 
the  highest  magistrate  of  the  State. 

Tlie  defendant  has,  on  this  occasion,  suffered  judgment  by 
default;  other  adulterers  have  done  so  before  him.  Some  have 
<lone  so  under  the  idea  that,  by  suffering  judgment  against  them, 
they  had  retired  from  the  public  eye — ^from  tihie  awful  presence  of 
the  Judge ;  and  that  they  came  into  a  corner  where  there  was  not 
fiuch  an  assembly  of  persons  to  witness  their  misconduct,  and  where 
it  was  to  be  canvassed  before  persons  who  might  be  less  qualified 
to  judge  the  case  to  be  addressed  to  them. 

It  is  not  long,  however,  since  such  persons  have  had  an  oppor- 
tunity of  judging  how  much  they  were  mistaken  in  this  re8{)ect :  the 
largest  damages,  in  cases  of  adultery,  have  been  given  in  this  place. 
By  this  place  I  do  not  mean  the  particular  room  in  which  we  are 
now  assembled,  but  under  inquisitions  directed  to  the  sheriff:  and  the 
instances  to  which  I  allude  are  of  modern,  and,  indeed,  recent  date. 

Gentlemen,  after  all  the  experience  I  have  had,  I  feel  myself,  I 
<)onfess,  considerably  embarrassed  in  what  manner  to  address  you. 
There  are  some  subjects  that  harass  and  overwhelm  the  mind  of 
man.  There  are  some  kinds  of  distresses  one  knows  not  how  to 
deal  with.  It  is  impossible  to  contemplate  the  situation  of  the 
])laintiff  without  being  disqualified,  in  some  degree,  to  represent  it 
to  others  with  effect.  It  is  no  less  impossible  for  you,  gentlemen, 
to  receive  on  a  sudden  the  impressions  which  have  been  long  in  my 
mind,  without  feeling  overpowered  with  sensations,  which,  after  all, 
had  better  be  absent,  when  men  are  called  upon,  in  the  exercise  of 
duty,  to  pronounce  a  legal  judgment. 

The  plaintiff  is  the  third  son  of  his  Grace  the  Archbishop  of 
York,  a  clergyman  of  the  Church  of  England :  presented  in  the 
year  1791  to  ^e  living  of  Stokely,  in  Yorkshire';  and  now,  by  his 
Majesty's  favour.  Dean  of  the  Cathedral  of  York.  He  married  in 
the  year  1 789  Miss  Sutton,  the  daughter  of  Sir  Bichard  Sutton, 
Bart.,  of  Norwood,  in  Yorkshire,  a  lady  of  gi*eat  beauty  and  ac- 
complishments, most  virtuously  educated,  and  who  but  for  the 
crime  of  the  defendant  which  assembles  you  here,  would,  as  she  has 
expressed  it  herself,  have  been  the  happiest  of  womankind.  This 
gentleman  having  been  presented  in  1791  by  his  father  to  this 
living,  where,  I  understand,  there  had  been  no  resident  rector  for 
forty  years,  set  an  example  to  the  Church  and  to  the  public,  which 
was  peculiarly  virtuous  in  a  man  circumstanced  as  he  was;  for,  if 
there  can  be  any  person  mc^i-e  likely  than  another  to  protect  him* 
self  securely  with  privileges  and  indulgences,  it  might  be  supposed 
to  be  the  son  of  the  metropolitan  of  the  province.  This  gentleman, 
however,  did  not  avail  himself  of  the  advantage  of  his  birth  and 
station ;  for,  although  he  was  a  very  young  man,  he  devoted  him- 
self entirely  to  the  sacred  duties  of  his  profession.  At  a  large 
ex|)ense  he  repaired  the  Bectory  House  for  the  reception  of  his 
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family,  as  if  it  had  been  his  own  patrimony,  whilst,  in  his  extensive 
improvements,  he  adopted  only  those  arrangements  which  wei*e 
calculated  to  lay  the  foundation  of  an  innocent  and  peaceful  life. 
He  had  married  this  lady,  and  entertained  no  other  thought  than 
that  of  cheerfully  devoting  himself  to  all  the  duties,  public  and 
private,  which  his  situation  called  upon  him  to  perform. 

About  this  time,  or  soon  afterwards,  the  defendant  became  the 
purchaser  of  an  estate  in  the  neighbourhood  of  Stokely,  and,  by 
such  purchase,  an  inhabitant  of  that  part  of  the  country,  and  the 
neighbour  of  this  unfortunate  gentleman.  It  is  a  most  affecting 
circumstance,  that  the  plaintiff  and  the  defendant  had  been  bred 
together  at  Westminster  School ;  and  in  my  mind  it  is  still  more 
affecting,  when  I  reflect  what  it  is  which  has  given  to  that  school 
so  much  rank,  respect,  and  illustration.  It  has  derived  its  highest 
advantages  from  the  reverend  father  of  the  unfoiiiunate  gentleman 
whom  I  represent.  It  was  the  School  of  Westminster  which  gave 
birth  to  that  learning  which  afterwards  presided  over  it,  and  ad- 
vanced its  character.  However  some  men  may  be  disposed  to  speak 
or  write  concerning  public  schools,  I  take  upon  me  to  say,  they  are 
among  the  wisest  of  our  institutions.  Whoever  looks  at  the 
national  character  of  the  English  people,  and  compares  it  with  that 
of  all  tiie  other  nations  upon  the  earth,  will  be  driven  to  impute  it 
to  that  reciprocation  of  ideas  and  sentiments  which  fill  and  fructify 
the  mind  in  the  early  period  of  youth,  and  to  the  affectionate 
sympathies  and  friendships  which  rise  up  in  the  human  heart  be- 
fore it  is  deadened  or  perverted  by  the  interests  and  corruptions  of 
the  world.  These  youthful  attachments  are  proverbial,  and,  indeed, 
few  instances  have  occurred  of  any  breaches  of  them ;  because  a 
man^  before  he  can  depart  from  the  obligations  they  impose,  must 
have  forsaken  every  principle  of  virtue  and  every  sentiment  of 
manly  honour.  When,  therefore,  the  plaintiff  found  his  old  school- 
fellow and  companion  settled  in  his  neighbourhood,  he  immediately 
considered  him  as  his  brother.  Indeed,  he  might  well  consider 
him  as  a  brother,  since,  after  having  been  at  Westminster,  they 
were  again  thrown  together  in  the  same  college  at  Oxford ;  so  that 
the  friendship  they  had  formed  in  their  youth  became  cemented 
and  consolidated  upon  their  Brst  entrance  into  the  world.  It  is  no 
wonder,  therefore,  that  when  the  defendant  came  down  to  settle  in 
the  neighbourhood  of  the  plaintiff  he  should  be  attracted  towards 
him  by  the  impulse  of  his  former  attachment.  He  recommended 
him  to  the  Lord-Lieutenant  of  the  county,  and,  being  himself  a 
magistrate,  he  procured  him  a  share  in  the  magistracy.  He  intro- 
duced him  to  the  respectable  circle  of  his  acquaintances ;  he  invited 
him  to  his  house,  and  cherished  him  there  as  a  friend.  It  is  tliii 
which  renders  the  business  of  to-day  most  affecting  as  it  regards 
the  plaintiff,  and  wicked  in  the  extreme  as  it  relates  to  the  de- 
fendant, because  the  confidences  of  friendship  conferred  the  oppor- 
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tuDities  of  seduction.  Tlie  plaintiff  had  no  pleasures  or  affections 
beyond  the  sphere  of  his  domestic  life ;  and  except  on  his  occasional 
residences  nt  York,  which  were  but  for  short  periods^  and  at  a  very 
inconsiderable  distance  from  his  home,  he  constantly  reposed  in  the 
bosom  of  his  family.  I  believe  it  will  be  impossible  for  my  learned 
friend  to  invade  his  character ;  on  the  contrary,  he  will  be  found 
to  have  been  a  pattern  of  conjugal  and  parental  affection. 

Mr.  Fawcett  being  thus  settled  in  the  neighbourhood,  and  thus 
received  by  Mr.  Markham  as  his  friend  and  companion,  it  is  need- 
less to  say  he  could  harbour  no  suspicion  that  the  defendant  was 
meditating  the  seduction  of  his  wife.  There  was  nothing,  indeed, 
in  his  conduct,  or  in  the  conduct  of  the  unfortunate  lady,  that  could 
administer  any  cause  of  jealousy  to  the  most  guarded  or  suspicious 
temper.  Tet,  dreadful  to  relate — ^and  it  is,  indeed,  the  bitterest  evil 
of  which  the  plaintiff  has  to  complain — a  criminal  intercourse  for 
nearly  five  years  before  the  discovery  of  the  connection  had  most 
probably  taken  place. 

I  will  leave  you  to  consider  what  must  have  been  the  feelings  of 
such  a  husband,  upon  the  fatal  discovery  that  his  wife,  and  such  n 
wife,  had  conducted  herself  in  a  manner  that  not  merely  deprived 
him  of  her  comfort  and  society,  but  placed  him  in  a  situation  too 
horrible  to  be  de8cril)ed«  If  a  man  without  children  is  suddenly 
out  off  by  an  adulterer  from  all  the  comforts  and  happiness  of 
marriage,  the  discovery  of  Mb  condition  is  happiness  itnelf  when 
compared  with  that  to  which  the  plaintiff  is  reduced.  When  chil- 
dren, by  a  woman  lost  for  ever  to  the  husband  by  the  arts  of  the 
adulterer,  are  begotten  in  the  unsuspected  <lays  of  virtue  and 
happiness  there  remains  a  consolation ;  mixed,  indeed,  with  the 
most  painful  reflections,  yet  a  consolation  still.  But  what  is  the 
plaintiffs  situation  ?  He  does  not  know  at  wliai  time  this  heavy 
calamity  fell  upon  him — he  is  tortured  with  the  most  ajfiicting  of 
all  human  sensations.  When  he  looks  at  the  children,  whom  he  is 
by  law  bound  to  protect  and  to  provide  for,  and  from  whose  exist- 
ence he  ought  to  receive  the  delightful  return  which  the  union  of 
instinct  and  reason  has  provided  for  the  continuation  of  the  world, 
he  knows  not  whether  lie  is  lavishing  his  fondness  and  affection 
upon  his  own  children,  or  upon  the  seed  of  a  villain  sown  in  the 
bed  of  his  honour  and  his  delight.  He  starts  back  with  horror, 
when,  instead  of  seeing  his  own  image  reflected  from  their  infant 
features,  he  thinks  lie  sees  the  destroyer  of  his  happiness — a  mid- 
night robber  introduced  into  his  house,  under  professions  of  friend- 
ship and  brotherhood — a  plunderer,  not  in  the  rej)08ilorie8  of  his 
treasure  which  may  be  supplied,  or  lived  without, 

**  But  there,  where  he  had  gurnered  up  his  hopes, 
Where  either  be  must  live  or  bear  no  life." 

In  this  situation  the  plaintiff  brings  his  case  before  you,  and  the 
defendant  attempts  no  manner  of  defence:  he  admits  his  guilt, — 
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he  renders  it  unnecessary  for  me  to  go  into  any  proof  of  it ;  and  tlie 
only  question,  therefore,  that  remains,  is  for  you  to  say  what  shall 
be  the  consequences  of  his  crime,  and  what  verdict  you  will  pro- 
nounce against  him. ,  You  are  placed,  therefore,  in  a  situation  most 
momentous  to  the  public  ;  you  have  a  duty  to  discharge,  the  result 
of  which  not  only  deeply  affects  the  present  generation,  but  which 
remotest  posterity  will  contemplate  to  j^our  honour  or  dishonour. 
On  y(Mr  verdict  it  dei)ends  whether  persons  of  the  description  of 
the  defendant,  who  have  cast  off  all  respect  for  religion,  who  laugh 
at  morality  when  it  is  opposed  to  the  gratification  of  their  passions, 
and  who  are  careless  of  the  injuries  they  inflict  u[K)n  others,  shall 
continue  their  impious  and  destructive  course  with  impunity.  On 
y(mr  verdict  it  depends  whether  such  men,  looking  to  the  proceed- 
ings of  courts  of  justice,  shall  be  able  to  say  to  themselves,  that 
there  are  certain  limits  beyond  which  the  damages  of  juries  are  not 
to  pass.  On  your  verdict  it  depends  whether  men  of  large  fortunes 
shall  be  able  to  adopt  this  kind  of  reasoning  to  spur  them  on  in  the 
career  of  their  lusts: — There  are  many  chances  that  I  may  not  be 
discovered  at  all :  there  are  chances  that,  if  I  am  discovered,  I  may 
not  be  the  object  of  legal  inquiry,  and  supposing  I  should,  there 
are  certain  damages  beyond  which  a  jury  cannot  go:  they  may  be 
large,  but  still  within  a  certain  compass;  if  I  cannot  pay  them 
myself,  there  may  be  persons  belonging  to  my  family  who  will  pity 
my  situation — somehow  or  other  the  money  may  be  raised,  and  I  may 
be  delivered  from  the  consequences  of  my  crime.  I  trust  the  verdict 
of  this  day  will  show  men  who  reason  thus  that  they  are  mistaken. 
The  action  for  adulteiy,  like  every  other  action,  is  to  be  considered 
according  to  the  extent  of  the  injury,  which  the  person  complaining 
to  a  court  of  justice  has  received.  If  he  has  received  an  injury,  or 
sustained  a  loss  that  can  be  estimated  directly  in  money,  there  is 
then  no  other  medium  of  redress,  but  in  moneys  numbered  accord- 
ing to  the  extent  of  the  proof.  I  apprehend  it  will  not  be  even 
stated  by  the  counsel  for  the  defendant,  that  if  a  person  has  sus- 
tained a  loss,  and  can  show  it  is  to  any  given  extent,  he  is  not 
entitled  to  i\\efull  measure  of  it  in  damages.  If  a  man  destroys 
my  house  or  furniture,  or  deprives  me  of  a  chattel,  I  have  a  right, 
beyond  all  manner  of  doubt,  to  recover  their  corresponding  values 
in  money ;  and  it  is  no  answer  to  me  to  say,  that  he  who  has 
deprived  me  of  the  advantage  I  before  possessed,  is  in  no  situation 
to  render  me  satisfaction.  A  verdict  pronounced  upon  such  a 
principle,  in  any  of  the  cases  I  have  alluded  to,  would  be  set  aside 
by  the  Court,  and  a  new  trial  awarded.  It  would  be  a  direct 
breach  of  the  oaths  of  jurors,  if,  impressed  with  a  firm  conviction 
that  a  plaintiff  had  received  damages  to  a  given  amoimt,  they 
retired  from  their  duty,  because  they  felt  commiseration  for  a 
defendant,  even  in  a  case  where  he  might  be  worthy  of  compassion 
from  the  injury  being  unpremeditated  and  inadvertent. 

2  Q 
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But  there  are  other  wrongs    which  cannot  be  estimated  in 
money — 

'*  Yon  cannot  minister  to  a  xMnd  diseajBed." 

You  cannot  redress  a  man  who  is  wronged  beyond  the  possibilify 
of  redress — the  law  has  no  means  of  restoring  to  liim  what  he  has 
lost.  God  Himself,  as  He  has  constituted  human  nature,  has  no 
means  of  alleviating  such  an  injuiy  as  the  one  I  have  brougiit  be- 
fore you.  While  the  sensibilities,  affections,  and  feelings  He  has 
given  to  man  remain,  it  is  impossible  to  heal  a  wound  which 
strikes  so  deep  into  the  soul.  When  you  have  given  to  a  plaintiff, 
in  damages,  all  tliat  figures  can  number,  it  is  as  nothing ;  he  goes 
away  hanging  down  his  head  in  sorrow,  accompanied  by  his 
wretched  family,  dispirited  and  dejected.  Nevertheless,  the  law 
has  given  a  civil  action  for  adultery,  and,  strange  to  say,  it  has 
given  noiliing  ehe.  The  law  commands  that  the  injury  shall 
be  compensated  (as  far  as  it  is  practicable)  in  monet,  because 
courts  of  civil  justice  have  no  other  means  of  comj^ensation  than 
money;  and  the  only  question,  thei-efore,  and  which  you  Ujwn  yonr 
oaths  are  to  decide,  is  this :  Has  the  plaintiff  sustained  an  injury  up 
to  the  extent  which  he  has  complained  of?  Will  twenty  thousand 
pounds  place  him  in  the  same  condition  of  comfort  and  happiness 
that  he  enjoyed  before  the  adultery,  and  which  the  adulterer  has 
deprived  him  of?  You  know  that  it  will  not  Ask  your  own 
hearts  the  question,  and  you  will  receive  the  same  answer.  I  should 
be  glad  to  know,  then,  upon  what  principle,  as  it  regards  the 
private  justice,  wliich  the  [)laintiff  has  a  right  to,  or  u|)on  what 
principle,  as  the  example  of  that  justice  affects  the  public  and  the 
remotest  generations  of  mankind,  you  can  reduce  this  demand  even 
in  a  single  fartliin^. 

This  is  a  doctrine  which  has  been  frequently  countenanced  by 
tlie  noble  and  learned  lord  who  lately  presided  in  the  Court  of 
King's  Bench ;  ^  but  his  lordship's  reasoning  on  the  subject  has 
been  much  misunderstood,  and  frequently  misrepresented.  The 
noble  lord  is  supposed  to  have  said,  that  altliough  a  plaintiff  may 
not  have  sustained  an  injury  by  adultery  to  a  given  amount^  yet 
that  large  damages,  for  the  sake  of  public  example,  should  be 
given.  He  never  said  any  such  thing.  He  said  that  which  law 
and  morals  dictated  to  him,  and  which  will  support  his  reputation 
4is  long  as  law  and  morals  have  a  footing  in  the  world.  He  said  that 
<3vei7  plaintiff  had  a  right  to  recover  damages  %p  to  the  extent  of 
ilue  injury  lie  Ivad  received^  and  that  public  example  stood  in  the 
Avay  of  showing/at;o^^r  to  an  adulterer,  by  reducing  the  damages 
below  the  sum  which  the  jury  would  otherwise  consider  as  the 
lowest  compensation  for  the  wrong.  If  the  plaintiff  shows  you 
that  he  was  a  most  affectionate  husband ;  that  his  parental  and 
•conjugal  affections  were  the  solace  of  his  life  ;  that  for  nothing  the 

*  Lord  Kenyon. 
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world  could  bestow  in  the  shape  of  riches  or  honours,  would  lie  have 
bartered  one  moment's  comfort  in  the  bosom  of  his  family,  he  shows 
you  a  wrong  ihai,  no  money  can  compensate;  nevertheless,  if  the  in- 
jury is  only  measurable  iu  money,  and  if  you  are  sworn  to  make 
upon  your  oaths  a  {)ecuDiary  compensation,  though  I  can  conceive 
that  the  damages  when  given  to  the  extent  of  the  declaration,  and 
you  can  give  no  more,  may  fall  short  of  what  your  consciences 
would  have  dictated,  yet  I  am  utterly  at  a  loss  to  comprehend 
upon  what  principle  they  can  be  lessened.  But  then  comes  the 
defendant's  counsel,  and  says,  *'  It  is  true  that  the  injury  cannot  be 
compensated  by  the  sum  which  the  plaintiff  has  demanded ;  but 
you  will  consider  the  miseries  my  client  must  suffer,  if  you  make 
liim  the  object  of  a  severe  verdict.  You  must,  therefore,  regard 
him  with  compassion ;  though  I  am  i-eady  to  admit  the  plaintiff  is 
to  be  compensated  for  the  injury  he  has  received/' 

Here,  tlien,  Lord  Kenyon's  doctrine  deserves  consideration : 
''He  who  will  mitigate  damages . below  the  fair  estimate  of  the 
wrong  which  he  has  committed,  must  do  it  upon  some  principle 
which  the  |X)licy  of  the  law  will  support/' 

Let  me,  then,  examine  whether  the  defendant  is  in  a  situation 
which  entitles  him  to  iiave  the  damages  against  him  mitigated, 
when  private  justice  to  the  injured  party  calls  upon  you  to  give 
them  TO  THB  UTMOST  FARTHiNO.  The  question  will  be — On  what 
principle  of  mitigation  he  can  stand  before  you?  I  had  occasion, 
not  a  great  while  ago,  to  remark  to  a  jury,  that  the  wholesome 
institutions  of  the  civilised  world  came  seasonably  in  aid  of  the 
^lispensations  of  Providence  for  our  well-being  in  the  world.  If  I 
were  to  ask,  what  it  is  that  prevents  the  prevalence  of  the  crime  of 
incest,  by  taking  away  those  otherwise  natural  impulses,  from  the 
promiscuous  gratification  of  which  we  should  become  like  the 
beasts  of  the  field,  and  lose  all  the  intellectual  endearments  winch 
nre  at  once  the  pride  and  the  happiness  of  man  ?  What  is  it  that 
)-enders  our  houses  pure,  and  our  families  innocent  ?  It  is  that, 
by  the  wise  institutions  of  all  civilised  nations,  there  is  placed  a 
kind  of  guard  against  the  human  passions,  in  that  sense  of  impro- 
priety and  dishonour,  which  the  law  has  raised  up,  and  impressed 
with  almost  the  force  of  a  second  nature.  This  wise  and  t)olitic 
restraint  beats  down,  by  the  habits  of  the  mind,  even  a  propensity 
to  incestuous  commerce,  and  opposes  those  inclinations,  which 
nature,  for  wise  purposes,  has  implanted  in  our  breasts  at  the 
approach  of  the  other  sex.  It  holds  the  mind  in  chains  against  the 
tieductions  of  beauty.  It  is  a  moral  feeling  in  i)erpetual  opposition 
to  human  infirmity.  It  is  like  an  angel  from  heaven  placed  to 
<(uard  us  against  propensities  which  are  evil.  It  is  that  warning 
voice,  gentlemen,  which  enables  you  to  embrace  your  daughter, 
however  lovely,  without  feeling  that  you  are  of  a  different  sex.  It 
is  that  which  enables  you^  in  the  same  manner,  to  live  familiarly 
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with  your  nearest  female  relations,  without  those  desires  which  are 
natural  to  man. 

Next  to  the  tie  of  blood  (if  not,  indeed,  before  it),  is  the  sacred 
and  spontaneous  relation  of  friendship.  The  man  who  comes  under 
the  roof  of  a  married  friend  ought  to  be  under  the  dominion  of  the 
same  moral  restraint ;  and,  thank  God,  generally  is  so,  from  the 
operation  of  the  causes  which  I  have  described.  Though  not 
insensible  to  the  charms  of  female  beauty,  he  receives  its  impres- 
sions under  a  habitual  reserve,  which  honour  imposes.  Hope  is 
the  parent  of  desire,  and  honour  tells  him  he  must  not  hope. 
Loose  thoughts  may  arise,  but  they  are  rebuked  and  dissipated — 

''  Evil  into  the  mind  of  God  or  man 
May  come  and  go,  so  unapproyed,  and  leave 
No  spot  or  blame  behind." 

Gentlemen,  I  trouble  you  with  these  reflections,  that  you  may  he 
able  properly  to  appreciate  the  guilt  of  the  defendant ;  and  to  show 
you  that  you  are  not  in  a  case  where  large  allowances  are  to  be  made 
for  the  ordinary  infirmities  of  our  imperfect  natures.  When  a 
man  does  wrong  in  the  heat  of  8vddi/en  passion — as,  for  instance, 
when,  upon  receiving  an  afifront,  h6  rushes  into  immediate  violence, 
even  to  the  deprivation  of  life,  the  humanity  of  the  law  classes  his 
offence  amongst  the  lower  degrees  of  homicide;  it  supposes  the 
crime  to  have  been  committed  before  the  mind  had  time  to  parley 
with  itself.  But  is  the  criminal  act  of  such  a  pei*8on,  however  dis- 
astrous may  be  the  consequence,  to  be  compared  with  that  of  the 
defendant  ?  Invited  into  the  house  of  a  friend — received  with  the 
open  arms  of  affection,  as  if  the  same  parents  had  given  them  birth 
and  bred  them ;  in  this  situation,  this  most  monstrous  and  wicked 
defendant  deliberately  perpetrated  bis  crime;  and,  shocking  to 
relate,  not  only  continued  the  appeamnces  of  friendship,  after  he 
had  violated  its  most  sacred  obligations,  but  continued  them  as  a 
cloak  to  the  barbarous  repetitions  of  his  offence — writing  letters  of 
regard,  whilst,  perhaps,  he  was  the  father  of  the  last  child,  whom 
his  injured  friend  and  companion  was  embracing  and  cherishing  as 
his  own.  What  protection  can  such  conduct  possibly  receive  from 
the  humane  consideration  of  the  law  for  sudden  and  violent  passions  ? 
A  passion  for  a  woman  is  progressive — it  does  not,  like  anger,  gain 
an  uncontrolled  ascendancy  in  a  moment,  nor  is  a  modest  matron 
to  be  seduced  in  a  day.  Such  a  crime  cannot,  therefore,  be  com- 
mitted under  the  resistless  dominion  of  6fwdd&a  infirmity ;  it  must 
be  deliberaiely,  vnlfuUy,  and  wickedly  committed.  The  defendant 
could  not  possibly  have  incurred  the  guilt  of  this  adultery  without 
often  passing  through  his  mind  (for  he  had  the  education  and 
principles  of  a  gentleman)  the  very  topics  I  have  been  insisting 
upon  before  you  for  his  condemnation.  Instead  of  being  impelled 
towards  mischief,  without  leisure  for  such  reflections,  he  had  in- 
numerable difficulties  and  obstacles  to  contend  with.    He  could  not 
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bat  hear  in  the  first  refusals  of  this  unhappy  lady  everything  to 
awaken  conscience,  and  even  to  excite  horror.  In  the  argaments 
he  mnst  have  employed  to  seduce  her  from  her  duty,  he  could  not 
but  recollect,  and  wilfully  trample  upon  his  own.  He  was  a  year 
engaged  in  the  pursuit— he  resorted  repeatedly  to  his  shameful 
purpose,  and  advanced  to  it  at  such  intervals  of  time  and  distance, 
as  entitle  me  to  say,  that  he  determined  in  cold  blood  to  enjoy  a 
future  and  momentary  gratification  at  the  expense  of  every  principle 
of  honour  which  is  held  sacred  amongst  gentlemen,  even  where  no 
laws  interpose  their  obligations  or  restraints. 

I  call  upon  you,  therefore,  gentlemen  of  the  jury,  to  consider 
well  this  case,  for  it  is  your  office  to  keep  human  life  in  tone — 
your  verdict  must  decide  whether  such  a  case  can  be  indulgently 
considered,  without  tearing  asunder  the  bonds  which  unite  society 
together. 

Gentlemen,  I  am  not  preaching  a  religion  which  men  can  scarcely 
practise.  I  am  not  affecting  a  severity  of  morals  beyond  the  stan- 
dard of  those  whom  I  am  accustomed  to  respect,  and  with  whom  I 
associate  in  common  life.  I  am  not  making  a  stalking-horse  of 
adultery,  to  excite  exaggerated  sentiment.  This  is  not  the  case  of 
a  gentleman  meeting  a  handsome  woman  in  a  public  street,  or  in  a 
place  of  public  amusement;  where,  finding  the  coast  clear  for  his 
addresses,  without  interruption  from  those  who  should  inteiTupt,  he 
finds  himself  engaged  (probably  the  successor  of  another)  in  a  vain 
and  transitory  intrigue.  It  is  not  the  case  of  him  who,  night  after 
night,  falls  in  with  the  wife  of  another  to  whom  he  is  a  stranger, 
in  the  boxes  of  a  theatre,  or  other  resorts  of  pleasure,  inviting  ad- 
mirers by  indecent  dress  and  deportment,  unattended  by  anything 
which  bespeaks  the  affectionate  wife  and  mother  of  many  children. 
Such  connections  may  be  of  evil  example,  but  I  am  not  here  to 
reform  public  manners,  but  to  demand  private  justice.  It  is  im- 
possible to  assimilate  the  sort  of  cases  I  have  alluded  to,  which  ever 
will  be  occasionally  occurring,  with  this  atrocious  invasion  of  house- 
hold peace;  this  portentous  disregard  of  everything  held  sacred 
amongst  men  good  or  evil.  Nothing,  indeed,  can  be  more  affecting 
than  even  to  be  called  upon  to  state  the  evidence  I  must  bring 
before  you ;  I  can  scarcely  pronounce  to  you  that  the  victim  of  the 
defendant's  lust  was  the  mother  of  nine  children  seven  of  them 
females  and  infants,  unconscious  of  their  unhappy  condition,  de- 
prived of  their  natural  guardian,  separated  from  her  for  ever,  and 
entering  the  world  with  a  dark  cloud  hanging  over  them.  But  it 
is  not  in  the  descending  line  alone  that  the  happiness  of  this  worthy 
family  is  invaded.  It  hurts  me  to  call  before  you  the  venerable 
progenitor  of  both  the  father  and  the  children,  who  has  risen  by  ex- 
traordinary learning  and  piety  to  his  eminent  rank  in  the  Church, 
and  who,  instead  of  receiving,  unmixed  and  undisturbed,  the  best 
consolation  of  age,  in  counting  up  the  number  of  his  descendants, 
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carrying  down  the  nnine  and  hononr  of  liis  lionsp  to  fiitnre  times, 
may  be  forced  to  turn  aside  his  face  from  «ome  of  them^  thai 
bring  to  his  remembrance  the  wrongs  which  now  oppress  him, 
and  which  it  is  his  duty  to  forget,  becaiuse  it-  is  his,  otherwise 
impossible,  duty  to  forgive  them. 

Gentlemen,  if  I  make  out  this  case  by  evidence  (and,  if  I  do  not, 
forget  everything  you  have  heard,  and  reproach  me  for  having 
abused  your  honest  feelings),  I  have  established  a  claim  for  damages 
that  has  no  parallel  in  the  annals  of  fashionable  adultery.  It  is 
rather  like  the  entrance  of  sin  and  death  into  this  lower  world. 
The  undone  pair  were  living  like  our  first  parents  in  Panidise,  till 
this  demon  saw  and  envied  their  happy  condition.  Like  them,  they 
were  in  a  moment  cast  down  from  the  pinnacle  of  human  happinesH 
into  the  very  lowest  abyss  of  sorrow  and  despair.  In  one  point, 
indeed,  the  resemblance  does  not  hold,  which,  while  it  n^ravates 
the  crime,  redoubles  the  sense  of  suffering.  It  was  not  from  aa 
enemy,  but  from  a  friend,  that  this  evil  proceeded.  I  have  just 
had  put  into  my  hand  a  quotation  from  the  Psalms  upon  this  sub- 
ject, full  of  that  unaffected  simplicity  which  so  strikingly  charac- 
terises the  sublime  and  sticred  poet : — 

'*  It  is  not  an  oi)en  enemy  that  hath  done  me  this  dishonour,  for 
then  I  could  have  borne  it. 

*'  Neither  was  it  mine  ndversary  that  did  magnify  himself  against 
me;  for  then,  peradventnre,  I  woiihi  have  hid  myself  from  him. 

'*  But  it  was  even  iliou  my  companion,  my  guide,  mine  own 
familiar  friend." 

This  is  not  the  language  of  coimsel,  but  the  inspired  language 
of  truth.  I  ask  you  solemnly,  u])on  your  honours  and  your  oaths,  if 
you  would  exchange  the  plaintiff's  former  situation  for  his  present^ 
for  an  hundred  times  the  compensation  he  requires  at  your  hands. 
I  am  addressing  myself  to  affectionate  hunbands  arid  to  the  fathei-s 
of  beloved  children.  Suppose  I  were  to  say  to  you,  There  is  twenty 
thousand  pounds  for  you — embrace  your  wife  for  the  last  time,  and 
the  child  that  leans  upon  her  bosom  and  smiles  ujx)n  you — retire 
from  your  house,  and  make  way  for  the  adulterer — wander  about 
an  object  for  the  hand  of  scorn  to  point  its  slow  and  moving  finger 
lit — think  no  more  of  the  happiness  and  tranquillity  of  your  former 
state — I  have  destroyed  them  for  ever;  but  never  mind — don't 
make  yourself  uneasy — here  is  a  draft  upon  my  banker,  it  will  be 
paid  at  sight — there  is  no  better  man  in  the  city.  I  can  see  you 
think  I  am  mocking  you,  gentlemen,  and  well  you  may  ;  but  it  is 
the  very  pith  and  marrow  of  this  cause.  It  is  impossible  to  put  the 
argument  in  mitigation  of  damages  in  plain  English,  without  talk- 
ing such  a  language,  as  appears  little  better  than  an  insult  to  your 
understandings,  dress  it  up  as  you  will. 

But  it  may  be  asked— if  no  money  can  be  an  adequate,  or  indeed 
any  compensation,  why  is  Mr.  Markham  a  plaintiff  in  a  civil 
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ACTION?  Why  does  he  come  here  for  money?  Thank  God, 
gentlemen,  it  is  not  my  fault.  I  take  honour  to  myself,  that  I 
was  one  of  those  who  endeavoured  to  put  an  end  to  this  species  of 
action,  by  the  adoption  of  a  more  salutary  course  of  proceeding. 
I  take  honour  to  myself,  that  I  was  one  of  those  who  supported  in 
Parliament  the  adoption  of  a  law  to  pursue  such  outrages  with  the 
terrors  of  criminal  justice.  I  thought  then,  and  I  sliall  always 
think,  that  every  act  moilum  in  se  directly  injurious  to  an  individual, 
and  most  pernicious  in  its  consequences  to  society,  should  be  con- 
sidered to  be  a  misdemeanour.  Indeed,  I  know  of  no  other  defini- 
tion of  the  term  ;  the  Legislature,  however,  thought  otherwise,  and 
I  bow  to  its  decision ;  but  the  business  of  this  day  nuiy  produce 
some  changes  of  opinion  on  the  subject.  I  never  meant  that  every 
adultery  was  to  be  similarly  considered.  Undoubtedly  there  are 
cases  where  it  is  comparatively  venial,  and  judges  would  not  over- 
look the  distinctions.  I  am  not  a  pretender  to  any  extra- 
ordinary purity.  My  severity  is  confined  to  cases  in  which  there 
can  be  but  one  sentiment  amongst  men  of  honoiu*,  as  to  the 
offence,  though  they  may  differ  in  the  mode  and  measure  of  its 
correction. 

It  is  this  difference  of  sentiment,  gentlemen,  that  I  am  alone 
afraid  of;  I  fear  you  may  think  there  is  a  sort  of  limitation  in 
verdicts,  and  that  you  may  look  to  precedents  for  the  amount  of 
damages,  though  yon  can  find  no  precedents  for  the  magnitude  of  the 
crime ;  but  you  might  as  well  abolish  the  action  altogether,  as  lay 
down  a  principle  which  limits  the  consequences  of  adultery  to  what 
it  may  be  convenient  for  the  adulterer  to  pay.  By  the  adoption  of 
such  a  principle,  or  by  any  mitigation  of  severity,  arising  even  from 
an  insufficient  reprobation  of  it,  you  unbar  the  sanctuary  of  domestic 
happiness,  and  establish  a  sort  of  license  for  debauchery,  to  be  sued 
out  like  other  licenses,  at  its  price.  A  man  has  only  to  put  money 
into  his  pocket,  according  to  his  degree  and  fortune,  and  he  may 
then  debauch  the  wife  or  daughter  of  his  best  friend,  at  the  expense 
he  chooses  to  go  to.  He  has  only  to  say  to  himself  what  lago  says 
to  Boderigo  in  the  play — 

"  Put  money  in  thy  purse — go  to — put  money  in  thy  puree." 

Persons  of  immense  fortunes  might,  in  this  way,  deprive  the  best 
men  in  the  country  of  their  domestic  satisfactions,  with  what  to 
them  might  be  considered  as  impunity.  The  most  abandoned  pro- 
fligate might  say  to  himself,  or  toother  profligates,  ^'  I  have  suffered 
judgment  by  default — let  them  send  down  their  deputy-sheriff  to 
the  King's  Arms  Tavern ;  I  shall  be  concealed  from  the  eye  of  the 

fublic — I  have  drawn  upon  my  banker  for  the  utmost  dxmuigea,  and 
have  as  much  more  to  spare  to-morrow,  if  I  can  find  another 
woman  whom  I  would  choose  to  enjoy  at  such  a  price.''  In  this 
manner  I  have  seen  a  rich  delinquent,  too  lightly  fined  by  courts  of 
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criminal  justice,  throw  dowa  his  bank-notes  to  the  officers,  and 
retire  with  a  deportment,  not  of  contrition,  but  contempt. 

For  these  reasons,  gentlemen,  I  expect  from  you  to-day  the  full 
measure  of  damages  demanded  by  the  plaintiff.  Having  given  sucii 
a  verdict,  you  will  retire  with  a  monitor  within,  con6rming  that 
you  have  done  right — you  will  retire  in  sight  of  an  approving 
public,  and  an  approving  Heaven.  Depend  upon  it,  the  world 
cannot  be  held  together  without  morals ;  nor  can  morals  maintain 
their  station  in  the  human  heart  without  religion,  which  is  the 
corner-stone  of  the  fabric  of  human  virtua 

We  have  lately  had  a  most  striking  proof  of  this  sublime 
and  consoling  truth,  in  one  result,  at  leasts  of  the  revolution  which 
has  astonished  and  shaken  the  earth.  Though  a  false  philosophy 
was  permitted /or  a  season  to  raise  up  her  vain,  fantastic  front,  and 
to  trample  down  the  Christian  establishments  and  institutions,  yet, 
on  a  sudden,  God  said,  ''  Let  there  be  light,  and  there  was  light' 
The  altars  of  religion  were  restored  :  not  purged  indeed  of  human 
errors  and  superstitions,  not  reformed  in  the  just  sense  of  reforma- 
tion, yet  the  Christian  religion  is  still  re-established ;  leading  on  to 
further  reformation;  fulfilling  the  hope,  that  the  doctrines  and 
practice  of  Christianity  shall  overspread  the  face  of  the  earth. 

Grentlemen,  as  to  us,  we  have  nothing  to  wait  for  ;  we  have  long 
been  in  the  centre  of  light — we  have  a  true  religion  and  a  free  go- 
vernment, AND  YOU  ABB  THE  PILLARS  AND  SUPPORTERS  OF  BOTH. 

I  have  nothing  further  to  add,  except  that,  since  the  defendant 
committed  the  injury  complained  of,  he  has  sold  his  estate,  and  is 
preparing  to  remove  into  some  other  coimtry.  Be  it  so.  Let  him 
remove  ;  but  you  will  have  to  pronounce  the  penalty  of  his  return. 
It  is  for  YOU  to  declare  whether  such  a  i)erson  is  worthy  to  be  a 
member  of  our  community.  But  if  the  feebleness  of  your  jurisdio- 
lion,  or  a  commiseration  which  destroys  the  exercise  of  it,  shall 
shelter  such  a  criminal  from  the  consequence  of  his  crimes,  indi- 
vidual security  is  gone,  and  the  rights  of  the  public  are  unprotected. 
Whether  this  be  our  condition  or  not,  I  shall  know  by  your  verdict. 


EXTRACT  fi<m  a  Pamphlet  eniiOed,  "J  View  of  the  Causes 
and  Consequences  of  Hie  War  with  France^'*  published  by 
Mr,  Erskine  in  1797. 

"  Fob  this  purpose  of  alaim  the  honest  but  irregular  zeal  of 
some  societies,  instituted  for  the  reform  of  Parh'ameut,  furnished  a 
seasonable,  but  a  contemptible  pretext ;  they  had  sent  congratula- 
tions to  the  French  Government  when  it  had  ceased  to  be  monar- 
chical, in  their  correspondences  through  the  country,  on  the  abuses 
and  corruptions  of  the  British  Constitution  ;  they  had  unfortunately 
mixed  many  ill-timed  and  extravagant  encomiums  upon  the  Be- 
volution  of  France,  whilst  its  practice,  for  the  time,  had  broke 
loose  from  the  principles  which  deserved  them,  and  in  their  just 
indignation  towards  the  confederacies  then  forming  in  Europe,  they 
wrote  many  severe  strictures  against  their  njonarchical,  establish- 
ments, from  which  the  mixed  principles  of  our  own  Government 
were  not  distinctly  or  prudently  separated.  They  wrote  besides,  as 
an  incitement  to  the  reform  of  Parliament,  many  bitter  observations 
upon  the  defective  constitution,  and  the  consequent  corruptions 
of  the  House  of  Commons,  some  of  which,  according  to  the  just 
theory  of  the  law,  were  unquestionably  libels. 

"  These  irregularities  and  excesses  were  for  a  considerable  length 
of  time  wholly  overlooked  by  Goveniment.  Mr.  Paine's  works  had 
l)een  extensively  and  industriously  circulated  throughout  England 
and  Scotland  ;  the  correspondences,  which  above  a  year  afterwards 
became  the  subject  of  the  State  trials,  had  been  printed  in  every 
newspaper,  and  sold  without  question  or  interruption  in  every  shop 
in  the  kingdom,  when  a  circumstance  took  plaoe,  not  calculated, 
one  would  imagine,  to  have  occasioned  any  additional  alarm  to  the 
country,  but  which  (mixed  with  the  eflFects  on  the  public  from  Mr. 
Burke's  first  celebrated  publication  on  the  French  Bevolution) 
seems  to  have  given  rise  to  the  king*s  proclamation,  the  first  act 
of  Government  regarding  France  and  her  affairs. 

**A  few  gentlemen,  not  above  fifty  in  number,  and  consisting 
principally  of  persons  of  rank,  talents,  and  character,  formed  them- 
selves into  a  society  under  the  name  of  the  Friends  of  the  People. 
They  had  observed  with  concern,  as  they  professed  in  the  published 
motives  of  their  association,  the  grossly  unequal  representation  of 
the  people  in  the  House  of  Commons,  its  effects  upon  the  measures 
of  Government;  but,  above  all,  its  apparent  tendency  to  lower  the 
dignity  of  Parliament,  and  to  deprive  it  of  the  opinion  of  the  people. 
Their  avowed  object  was,  therefore,  to  bring  the  very  cause  which 
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Mr.  Pitt  liad  so  recently  taken  the  lead  in,  fairly  and  respectfully 
before  the  House  of  Commons,  in  hopes,  as  they  declared,  to  tran- 
quillise  the  agitated  part  of  the  public,  to  restore  affection  and 
respect  for  the  Legislature,  so  necessiuy  to  secure  submission  to  its 
authority,  and  by  concentrating  the  views  of  all  reformers  to  the 
preservation  of  our  invaluable  constitution,  to  prevent  that  fermen- 
tation of  political  opinion  which  the  French  Bevolution  had  un- 
doubtedly given  rise  to  from  taking  a  republican  direction  in 
Great  Britain.*  These  were  not  only  the  professed  objects  of  this 
association,  but  the  truth  and  good  faith  of  them  received  after- 
wards the  sanction  of  judicial  authority,  when  their  proceedings  were 
brought  forward  by  Government  in  the  course  of  the  State  trial& 

**  Nevertheless,  on  the  very  day  that  Mr.  Grey,"|-  at  the  desire  of 
this  small  society,  gave  notice  of  his  intended  motion  in  the  House 
of  Commons,  there  was  an  instantaneous  movement  amongst 
Ministers  as  if  a  great  national  conspiracy  had  been  discovered. 
No  act  of  Government  appeared  to  have  been  in  agitation  before 
that  period,  although  the  correspondences  before  alluded  to  had 
for  months  been  public  and  notorious,  and  there  was  scarcely  an 
information,  even  for  a  libel,  upon  the  tile  of  the  Court  of  King's 
Bench.  Nevertheless,  a  council  was  almost  immediately  held,  and 
his  Majesty  was  advised  to  issue  his  royal  proclamation  of  the 
2 1st  of  May  1792,  to  rouse  the  vigilance  and  attention  of  the 
magistrates  throughout  the  kingdom  to  the  vigorous  discharge  of 
their  duties. 

"  If  this  had  been  the  only  object  of  the  proclamation,  and  if  it 
had  been  followed  up  by  no  other  proceedings  than  the  suppression 
of  libels,  and  a  coercive  respect  for  the  authorities  of  Parliament,  it- 
would  have  been  happy  for  England.  Unfortunately  it  seemed  to 
have  other  objects,  which,  if  as  a  subject  of  the  country  I  have  no 
right  to  condemn,  I  may  at  least  with  the  freedom  of  history  be 
now  allowed  to  lament. 

"  The  proclamation  had  unquestionably  for  its  object  to  spread 
the  alarm  against  French  principles,  and  to  do  it  effectually,  all 
principles  were  considered  as  French  by  his  Majesty's  Ministers 
which  questioned  the  infallibility  of  their  own  Government,  or 
which  looked  towards  the  least  change  in  the  representation  of  the 
people  in  Parliament. 

'*  If  it  had  issued,  however,  under  the  authority  of  the  British 
Ministry  only,  it  probably  could  not  have  produced  its  impor- 
tant and  unfortunate  effects.  But  the  Minister,  before  he  advised 
the  measure,  had  taken  care  to  secure  the  disunion  of  the  Whig 
party  which  had  hitherto  firmly  and  uniformly  opposed  both  the 
principles  and  practice  of  his  administration.     To  this   body  I 

*  I  declare,  upon  mjr  honour,  these  were  my  reaBons  for  becoming  a  member  of 
that  society, 
t  Afterwards  Earl  Grey. 
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gloried  to  belong,  as  I  still  do  to  cling  even  to  the  weather-beaten 
pieces  of  the  wreck  which  remains  of  it  Neither  am  I  ashamed  of 
the  appellation  of  party,  when  the  phrase  is  properly  understood,  for 
without  parties  cemented  by  the  union  of  sound  principles,  evil  men 
and  evil  principles  cannot  be  successfully  resisted.  I  flatter  myself 
that  the  people  of  England  will  not  hastily  believe  that  I  have  ever 
been  actuated  in  my  public  conduct  by  interest  or  ambition. 

"The  Whig  party,  as  it  has  been  called,  was  insignificant  indeed 
from  its  numbers,  and  weak  from  the  formidable  influence  of  the 
Crown  in  the  hands  of  its  adversaries,  but  formidable  nevertheless 
from  illustrious  rank,  great  property,  and  splendid  talents ;  still 
iqore  from  an  opinion  of  public  integrity  which  formed  a  strong  hold 
upon  the  minds  of  the  country.  I  look  back  with  the  most  heartfelt 
and  dispiriting  sorrow  to  the  division  of  this  little  phalanx,  whose 
union  upon  the  principles  which  first  bound  them  together  might, 
in  spite  of  differences  of  opinion  in  matters  concerning  which  good 
men  may  fairly  differ,  have  preserved  the  peace  of  the  world,  re- 
animated the  foims  of  our  own  Constitution,  and  averted  calamities 
the  end  of  which  I  tremble  to  think  of.  Reflecting,  however,  as  I 
do  upon  the  frailties  of  human  nature,  adverting  to  the  deceptions 
which  may  be  practised  upon  it,  and  which  men  by  insensible 
degrees  unconsciously  may  practise  upon  themselves,  compelled  by 
candour  to  keep  in  view  the  unexampled  crisis  of  the  French  Re- 
volution, the  horrors  which  disfigured  it,  the  alarms  insepamblo 
from  it,  but  above  all  the  dexterous  artifices  which  it  furnished  to 
inflame  and  to  mislead,  I  wish  to  draw  a  veil  over  the  stages  which 
divided  statesmen  and  friends  at  the  very  moment  of  all  others 
when  they  ought  to  have  drawn  closer  together,  and  when  their 
imion  might  have  preserved  their  country.  I  shall,  therefore,  con- 
tent myself  with  observing,  that  before  the  King's  proclamation  was 
issued,  the  support  of  the  Duke  of  Portland  had  not  only  probably 
been  secured  to  it,  but  the  assent  of  some  of  the  most  distinguished 
persons  in  the  opposition  had  been  well  understood  to  the  whole  of 
that  system  of  measures  which  ended  in  the  war  with  France. 

"  The  proclamation  thus  supported  was  planted  as  the  only 
genuine  banner  of  loyalty  throughout  the  kingdom,  voluntary 
bodies  to  strengthen  the  executive  power  by  maintaining  prosecu- 
tions were  everywhere  instituted,  society  was  rent  asunder^  and 
the  harmony  and  freedom  of  English  ^manners  ivet-e  fo7'  a  season 
totally  destroyed" 
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January  19,  1793. 
The  Honourable  Thomas  Ebskine,  M.P.,  in  Oie  Chair. 

Mr.  Erskine  said,  that  though  he  did  not  regard  cahimny  and 
misrepresentation,  as  far  as  it  affected  himself  pei-sonally,  which  he 
took  it  foi*  granted  was  the  case  with  eveiy  gentleman  present,  jet, 
jis  far  as  it  affected  the  great  ohject  for  which  they  were  assembled, 
it  was  of  tlie  highest  imporUnce  to  the  public:  that  he  sbonld, 
therefore,  to  render  misrepresentation  utterly  impossible,  read  what 
he  had  to  say  from  a  paj^er  which  he  had  written.  He  then  read 
the  following  declaration  : — 

'' The  pecnliar  excellence  of  the  English  constitution,  on  which 
indeed  the  value  of  every  Government  may  l)e  summed  up,  is  that 
it  creates  an  equal  rule  of  action  for  the  whole  nation,  and  an  im- 
partial  administration  of  justice  under  it. 

"  From  those  master  principles  results  that  happy,  unsuspecting, 
and  unsuspected  freedom  which  for  ages  has  distinguished  society  in 
England,  and  which  has  united  Englishmen  in  an  enthusiasm  for 
their  country,  and  a  reverence  for  their  laws. 

"To  maintain  this  fearless  tranquillity  of  human  life,  the  prime 
blessing  of  social  union,  the  power  of  accusation  was  not  given  to 
uninjured  individuals,  much  less  to  voluntary,  undefined,  unautlio- 
rised  associations  of  men,  acting  without  responsibility,  and  open 
to  irregular  and  private  motives  of  action,  but  was  conferred  upon 
the  supreme  executive  magistrate,  as  more  likely  to  look  down  upon 
the  mass  of  the  community  with  an  unimpassioned  eye;  and  even  that 
wisely  placed  trust,  guarded  by  the  personal  responsibility  of  those 
oj£cers  by  which  tlie  Crown  is  obliged  to  exercise  its  authority,  and 
in  the  higher  order  of  crimes  (which  on  principle  should  extend  to 
nil),  guarded  once  again  by  the  office  of  the  grand  juiy,  interposed 
ns  a  shield  between  the  people  and  the  very  laws  enacted  by  them* 
selves. 

''  Those  admirable  provisions  appear  to  be  founded  in  a  deep  ac- 
quaintance with  the  principles  of  society,  and  to  be  attended  with 
tlie  most  important  benefits  to  the  public ;  because,  tempered  again, 
and  finally  with  the  trial  by  the  country,  they  enable  the  English 
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constitution  to  ratify  tlie  existence  of  a  atrimg,  Iverediiary,  executive 
Government,  consistently  with  the  security  of  popular  freedom. 

"  By  this  arrangement  of  the  royal  prerogative  of  accusation,  so 
restrained  and  mitigated  in  its  course,  the  Crown  becomes  an  object 
of  wholesome,  but  not  dangerous  jealousy ;  which,  whil^  it  prevents 
it  from  overstepping  its  constitutional  limits,  endears  the  people  to 
one  another  from  a  sense  of  the  necessity  of  union  amongst  them- 
selves, for  the  preservation  of  their  privileges  against  a  power 
dangerous  to  remove,  but  equally  dangerous  to  exist,  unobserved 
and  unbalanced. 

'*  Under  this  system,  making  allowance  for  the  vices  and  errors 
inseparable  from  humanity,  State  accusations,  in  modem  times, 
though  sometimes  erroneous,  have  not  often  been  rash  or  male- 
volent; the  criminal  under  the  weight  of  the  firm  hand  of  justice 
has  been  supported  by  the  indulgent  fraternal  tribunal  of  his 
country. 

'*  But  under  the  circumstances  which  assemble  us  together  all 
these  provisions  appear  to  be  endangered. 

"  A  sudden  alarm  has  been  spread  through  the  kingdom  by  the 
ministers  of  tlie  Crown,  of  imminent  danger  to  the  constitution, 
and  to  all  order  and  government.  The  nation  has  been  repre- 
Hented  to  be  fermenting  into  sedition  and  insurrection,  through  the 
dangerous  associations  and  writings  of  disaffected  and  alienated 
subjects;  and  under  the  pressure  of  this  perilous  conjuncture  the 
Parliament  has  been  suddenly  assembled  and  the  militia  embodied. 

"  The  existence  or  extent  of  those  evils  since  they  have  been 
sanctioned^  though  not  ascertained,  by  the  authority  of  Parliament 
when  assembled,  we  have  not,  upon  the  present  occasion,  assembled 
to  debate ;  but  we  may,  without  sedition,  congratulate  our  fellow- 
subjects  that  our  ministers  have  had  the  vigilance  to  detect  those 
numerous  and  bloody  insurrections  which  otherwise  might  have 
secreted  themselves,  and  passed  unhnovm  and  undiscovered;  and 
that  without  the  punishment  of  a  single  individual,  for  any  overt 
act  of  treason,  the  people  have  recovered  all  that  tranquillity  and 
respect  for  the  laws,  which  they  appeared  to  us  to  have  equally 
possessed  at  the  time  when  the  alarm  burst  forth. 

**  That  large  classes  of  the  community  should,  nevertheless,  give 
faith  to  the  assertions  and  acts  of  a  responsible  Government,  is 
neither  to  be  wondered  at  nor  disapproved.  When  the  English 
constitution  is  authoritatively  represented  to  be  in  danger,  we 
rejoice  in  the  enthusiasm  of  Englishmen  to  support  it.  When  that 
danger  is  further  represented  to  have  been  caused  or  increased  by 
the  circulation  of  treasonable  and  seditious  writings^  we  acknow- 
ledge that  it  is  the  duty  of  every  good  subject,  in  his  pro|)er  sphere, 
and  hj  proper  meanSt  to  discountenance  them.  Nothing  is  further 
from  the  intention  of  this  meeting  than  to  hold  up  to  public  dis- 
approbation such  individuals  as,  from  honest  motives,  have  joined 
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nssociations,  even  though  they  may  iq  their  zeal  have  shot  beyond 
that  line  of  exertion  which  we  (mistakenly,  perhaps,  but  ood- 
scientiously)  conceive  to  be  the  safe  limitation  of  assistance  to 
executive  government  by  private  men. 

"  We  assemble  neither  to  reprehend  nor  to  dictate  to  others,  but 
from  a  principle  of  public  duty  to  enter  our  solemn  protest  against 
the  propriety  or  justice  of  those  associations  which,  by  the  con- 
tagion of  example,  are  spreading  fast  over  England,  supported  by 
the  subscriptions  of  opulent  men,  for  the  avowed  object  of  sup- 
pressing  and  prosecuting  writings — ^more  especially  when  accom* 
]>anied  with  bbwards  to  imfobhbrs  ;  and,  above  all,  when  thoee 
rewards  are  extended  (of  which  there  are  instances)  to  question 
and  to  punish  opinions  delivered  even  in  the  privaU  intercourses  of 
domestic  life;  unmixed  witli  any  act  or  manifested  intention 
against  the  authority  of  the  laws. 

"  We  refrained,  at  our  former  meeting,  from  pronouncing  these 
proceedings  to  be  illegal  and  punishable,  because  we  must  i^eceive 
the  rule  from  our  statutes  and  precedents  of  law,  which  are  silent 
on  the  subject ;  but  we  consider  them  to  be  doubtful  in  law,  and 
unconstitutional  in  principle,  from  the  whole  theory  and  all  the 
analogies  of  English  justice. 

**  In  the  first  place,  we  object  to  them  as  wholly  unnecessary ; 
and  we  give  this  objection  precedence,  because  there  ought  to  be  a 
visible  necessity  or  expediency  to  vindicate  every  innovation  in  the 
mode  of  administering  the  laws.  Supposing,  then,  the  conjuncture 
to  be  what  it  is  by  authority  represented,  the  Crown  is  {lossessed 
of  the  most  ample  powers  for  the  administration  of  speedy  and 
universal  justice. 

"If  the  ordinary  sittings  of  the  courts  are  found  at  any  time  to  be 
insufficient  for  the  accomplishment  of  their  jurisdictions,  or  if  even 
a  salutary  terror  is  to  be  inspired  for  the  general  security,  the  King 
may  appoint  special  commissions  for  the  trial  of  offenders. 

''If  tne  revenue  devoted  to  the  ordinary  pur{)ose8  of  criminal 
justice  should  be  found  insufficient  for  an  unusual  expenditure^ 
Parliament  is  ever  at  hand  to  supply  the  means  ;  and  no  Parliament 
can  be  sup{)0sed  to  refuse,  or  the  people  be  suspected  to  murmur  at» 
so  necessary  an  exi)eu8e. 

"If  information  also  became  necessary  for  the  discovery  and 
conviction  of  offenders,  the  Crown  may  at  any  time,  by  its  authority, 
set  even  informers  in  motion. 

"But  under  all  this  awful  process,  public  freedom  would  still  be 
secured,  while  the  public  safety  was  maintained.  The  Crown,  still 
acting  by  its.  officers,  would  continue  to  be  responsible  for  the 
exercise  of  its  authority  ;  and  the  community,  still  bound  together 
by  a  common  interest,  and  cemented  by  the  undisturbed  affections 
and  confidences  of  private  life,  would  be  sound  and  pure  for  the 
administration  of  justice. 
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*'  This  we  maintain  and  publish  to  be  the  genius  of  the  British 
conBtilulion,  as  it  regards  the  criminal  law. 

*'  But  when,  without  any  State  necessity,  or  requisition  from  the 
Orown,  or  Parliament  of  the  kingdom,  bodies  of  men  voluntarily 
intrude  themselves  into  a  sort  of  partnership  of  authority  with  the 
executive  {X)wer;  and  when,  from  the  universal  and  admitted 
interest  of  the  whole  nation,  in  the  object  or  pretexts  of  such  as- 
sociations the  people  (if  they  continue  to  spread  as  they  have  done) 
may  be  said  to  be  in  a  manner  represented  by  them,  where  is  the 
accused  to  find  juntice  among  his  peers,  when  arraigned  by  such 
combinations  ?  Wliere  is  the  boasted  trial  by  the  country,  if  the 
country  is  thus  to  become  informer  and  accuser  ?  Where  is  the 
cautious  distrust  of  accusation,  if  the  grand  jury  may  themselves 
(or  some  of  them)  have  informed  against  the  object  of  it,  brought 
in  the  very  bill  which  they  are  to  find,  and  subscribed  for  the  pro- 
Kecution  of  it  ?  Where  in  the  end  is  the  mild,  complacent,  relent- 
ing countenance  of  the  jury  for  trial — that  last  consolation  which 
the  humanity  of  England  never  denied,  even  to  men  taken  in  arms 
against  her  laws — if  the  panel  is  to  come  reeking  from  the  vestry- 
rooms,  where  they  have  been  listening  to  harangues  concerning  the 
absolute  necessity  of  extinguishing  the  very  crimes  and  the  crimi- 
nals which  they  are  to  decide  upon  in  judgment,  and  to  condemn 
or  acquit  by  their  verdicts  ? 

"  But  if  these  proceedings  must  thus  evidently  taint  the  adminis- 
ti-ation  of  justice,  even  in  the  superior  courts,  where  the  Judges, 
from  their  independence,  their  superior  learning,  aoid  their  further 
removal  from  common  life,  may  be  argued  to  be  likely  to  assist 
juries  in  the  due  discliarge  of  their  office — what  must  be  the  con- 
dition of  the  courts  of  Quarter  Sessions,  whose  jurisdictions  over 
these  offences  are  co-ordinate — where  the  Judges  are  the  very 
gentlemen  who  lend  those  associations  in  every  county  and  city  in 
tbe  kingdom,  and  where  the  jurors  are  either  tenants  and  depend- 
ants, or  their  neighbours  in  tiiie  country,  justly  looking  up  to  them 
with  confidence  and  affection,  as  their  friends  and  protectors  in  the 
direction  of  their  affairs  ?  Is  this  a  trial  by  an  English  court 
AND  JUBT?  It  would  be  infinitely  more  manly,  and  less  injurious 
to  the  accused,  to  condemn  him  at  once  without  a  hearing,  than  to 
mock  him  with  the  empty  forms  of  the  British  constitution,  when 
the  substance  and  effect  of  it  are  destroyed. 

*'  By  these  observations  we  mean  no  disrespect  to  the  magistracies 
of  our  country.  But  the  best  men  may  inadvertently  place  them- 
selves in  situations  absolutely  incompatible  with  their  duties.  Our 
natures  are  human,  and  we  err  when  we  consider  them  as  divina 

''These  incongruities  arising  from  this  rage  of  popular  accu- 
sation, or  even  of  declared  popular  support  to  accusations  proceed- 
ing from  the  Crown,  are  not  our  original  observations.  We  are  led 
to  them  by  the  analogies  adid  institutions  of  the  law  itself. 
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''Oq  tliis  principle,  crimiDals  impeached,  not  by  the  people 
heated  with  a  sense  of  individual  danger,  and  personally  mixiu<^ 
themselves  with  the  cliarge  and  the  evidence,  but  ini[)eaciied  by 
the  House  of  Commons  representing  them,  are  tried  from  the 
necessity  of  the  case,  by  the  Lords  and  not  by  the  country.  This 
anomaly  of  justice  arose  from  the  humanity  and  wisdom  of  our 
ancestors.  They  thought  that,  when  the  complaint  proceeded  not 
from  the  Crown,  whose  acts  the  i)eopIe  are  accustomed  to  watch 
with  jeah)U8y,  but  from  the  popular  branch  of  the  Government, 
which  they  lean  towards  witii  favour,  it  was  more  substantial 
justice  to  the  meanest  man  in  England  to  send  him  for  trial  before 
the  Lords,  though  connected  with  him  by  no  common  interest,  but 
on  the  contrary,  divided  by  a  separate  one,  than  to  trust  him  to  a 
jury  of  his  equals,  when  tJie  'people  from  which  it  must  be  taken 
was  even  in  theory  connected  with  the  prosecution,  though  totally 
unacquainted,  in  fact,  with  its  cause,  or  with  its  object. 

*'  We  appeal  with  confidence  to  the  reason  of  the  public  whether 
these  principles  do  not  apply,  by  the  closest  analogy,  to  the  pro- 
ceedings which  we  assemble  to  disap{>rove.  Criminal  jurisdictions 
are  local ;  the  offence  must  be  tried  in  the  county,  and  frequently 
in  the  very  town,  where  it  is  charged  to  be  committed  ;  and  thus 
the  accused  must  not  only  stand  before  a  court  infected  by  a 
general  prejudice,  but  in  a  manner  disqualified  by  a  pointed  and 
particular  passion  and  interest 

"  We  have  further  to  remark,  that  these  objections  to  popular 
associations,  or  the  prosecution  of  crimes,  apply  with  double  force 
when  directed  against  the  press,  than  against  any  other  objects  of 
criminal  justice  which  can  be  described  or  imagined. 

**  Associations  to  prosecute  offences  against  the  Game  Laws,  or 
frauds  against  tradesmen  (which  we  select  as  familiar  instances), 
though  we  do  not  vindicate  them,  nevertheless  distinctly  describe 
their  objects,  and,  in  suppressing  illegal  conduct,  have  no  immedi- 
ate tendency  to  deter  from  the  exercise  of  rights  which  are  legal, 
and  in  which  the  public  have  a  deep  and  important  interest 

''  No  unqualified  person  can  shoot  or  sell  a  hare,  or  a  partridge, 
as  long  as  a  monopoly  in  game  is  suffered  to  continue,  without 
knovnng  that  he  transgresses  the  law ;  and  there  can  be  no  differ- 
ence of  judgment  upon  the  existence,  extent,  or  consequence  of  the 
offence.  The  trial  is  of  a  mere^c^.  By  such  associations,  there- 
fore, the  public  cannot  be  stated  to  suffer  further  than  it  always 
suffers  by  an  oppressive  system  of  penal  law,  and  by  every  depar- 
ture from  the  due  course  of  administering  it. 

*'  In  the  same  manner,  when  a  swindler  obtains  goods  on  false 
pretences,  he  cannot  have  done  so  from  error — the  act  is  decisive  of 
the  intention ;  the  law  defines  the  crime  with  positive  precision ; 
Bind  the  trial  is  in  this  case,  therefore,  only  the  investigation  of  a 
fact ;  and  in  holding  out  terrors  to  swindlers,  honest  men  are  in 
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DO  danger,  nor  does  the  public  suffer  further  than  we  have  above 
adverted  to. 

'*  These  associations,  besides,  from  their  very  natures,  cannot  be 
so  unioefrsal^  as  to  disqualify  the  country  at  large  by  prejudice  or 
interest  from  the  office  of  trial ;  they  are  bottomed,  besides,  parti- 
cularly the  last  (which  is  a  most  material  distinction),  upon  crimes 
the  perpetration  of  which  is  injurious  to  individuals  as  such,  and 
which  each  individual  in  his  own  personal  right  might  legally  pro- 
secute, whereas  wb  assemble  to  object  to  the  popular  prosecution  of 
those  public  offences,  which  the  Crown,  if  they  exist,  is  bound  in 
duty  to  prosecute  by  the  Attorney-General,  where  no  individual 
can  count  upon  a  personal  injury,  and  where  the  personal  interest 
of  the  subject  is  only  as  a  member  of  that  public,  which  is  com- 
mitted to  the  care  of  the  executive  authority  of  the  country. 

"  The  press,  therefore,  as  it  is  to  be  affected  by  associations  of 
individuals  to  fetter  its  general  freedom,  wholly  unconnected  with 
any  attack  upon  private  character,  is  a  very  different  consideration, 
for  if  THE  KATION  is  to  be  combined  to  suppress  writings  without 
farther  describing  what  those  writings  are,  than  by  the  general 
denomination,  aeaitious  ;  and  if  the  exertions  of  these  combinations 
are  not  even  to  be  confined  to  suppress  and  punish  the  circulation 
of  books,  already  condemned  by  the  Judgments  0/ courts y  but  are  to 
extend  to  whatever  does  not  happen  to  fall  in  with  their  private 
judgments ;  if  every  writing  is  to  be  prosecuted  which  they  may 
not  have  the  sense  to  understand,  or  the  virtue  to  practise ;  if  no 
man  is  to  write  but  upon  their  principles,  nor  can  read  with  safety 
except  what  they  have  written,  lest  he  should  accidentally  talk  of 
what  he  has  read — no  man  will  venture  either  to  write  or  to  speak 
upon  the  topics  of  Qovernment  or  its  administration,  a  freedom 
which  has  ever  been  acknowledged  by  our  greatest  statesmen  and 
lawyers  to  be  the  principal  safeguard  of  that  constitution  which 
liberty  of  thought  originally  created,  and  which  a  free  press  for 
its  circulation  gradually  brought  to  maturity. 

"  We  fvUl,  therefore,  maintain  and  assert  by  all  legal  means  this 
sacred  and  essential  privilege,  the  parent  and  guardian  of  every 
other.  We  unll  maintain  and  assert  the  right  of  instructing  our 
fellow-subjects  by  every  sincere  and  conscientious  communication 
which  may  promote  the  public  happiness ;  and  while  we  render 
obedience  to  Government  and  to  law,  we  tvill  remember  at  the  same 
time  that,  as  they  exist  by  the  people's  consent,  and  for  the  people's 
benefit,  they  have  a  right  to  examine  their  principles,  to  watch  over 
their  due  execution,  and  to  preserve  the  beautiful  structure  of  their 
political  system  by  pointing  out,  as  they  arise,  those  defects  and 
corruptions  which  the  hand  of  time  never  fails  to  spread  over  the 
wisest  of  human  institutions. 

''If  in  the  legal  and  peaceable  assertion  of  this  freedom  we  shall 
be  calumniated  and  persecuted,  we  must  be  contented  to  suffer  in 
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the  catue  of  freedom,  as  onr  fitthera  before  as  have  suffered ;  but 
we  will,  like  onr  fathers,  also  persevere  until  we  prevail. 

"  Let  us,  however,  recollect  with  satisfaction,  that  the  law  as  it 
stands  at  this  very  moment  (thanks  to  our  illustrious  patriot,  Mr. 
Fox,  who  brought  forward  the  Libel  Bill),  is  amply  sufficient  for 
the  protection  of  the  press,  if  the  country  will  be  but  true  to  itself. 
The  extent  of  the  genuine  liberty  of  the  press  on  general  subjects, 
and  the  boundaries  which  separate  them  from  licentiousness,  the 
English  law  has  wisely  not  attempted  to  define ;  they  are,  indeed,  in 
their  nature  undefinable,  and  it  is  the  office  of  the  jury  alone,  taken 
from  the  country  in  each  particular  instance,  to  ascertain  them,  and 
the  trust  of  the  Grown,  where  no  individual  is  slandered,  to  select 
the  instances  for  trial  by  its  ministers  responsible  to  Parliament. 

'*  This  system  appears  to  us  amply  to  secure  the  Government, 
while  it  equally  protects  the  subject ;  but  if  this  selection  is  to  be 
transferred  to  self-constituted  assemblies  of  men,  agitated  by  a  zeal, 
however  honest,  the  press  must  be  broken  up,  and  individuals  must 
purchase  their  safety  by  ignorance  and  silence. 

'*In  such  a  state  we  admit  that  the  other  liberties  which  we 
enjoy  under  the  laws  might  nevertheless  continue  as  long  as  gov- 
ernment might  happen  to  be  justly  administered;  but  should 
corruption  or  ambition  ever  direct  their  efforts  against  them,  the 
nation  would  be  surprised  and  enslaved — surprised  by  the  loss  of 
their  wakeful  sentinels  whom  they  had  ^ot  for  only  being  at  their 
posts,  and  enslaved  from  the  loss  of  their  armour,  which  their  ad- 
versary, under  the  pretence  of  a  treaty,  had  cajoled  them  to  throw 
away. 

'*  But  these  evils  become  not  only  greater  but  absolutely  intoler- 
able when  extended  to  the  stimulation  of  spies  to  stab  domestic 
Eeace — to  watch  for  the  innocent  in  the  hours  devoted  to  convivial 
appiness,  and  to  disturb  the  sweet  repose  of  private  life  upon  the 
bosom  of  friendship  and  truth. 

"It  is  justly  observed  by  the  celebrated  Judge  Forster,  that 
words  are  transitory  and  fleeting,  easily  forgotten,  and  subject  to 
mistaken  interpretations.  Shall  their  very  existence,  then,  and 
their  criminality,  as  depending  upon  context,  or  sequel,  or  occasion 
— shall  all  rest  on  the  oaths  of  hired  informers  ?  Is  tJiis^  in  the  end 
of  the  eighteenth  century,  to  be  the  condition  of  our  cheerful 
country?  Are  these  to  be  our  chains?  And  are  we,  after  we 
have  broken  them  on  the  heads  of  tyrants  in  former  ages,  to  sit 
down  to  forge  them  again  for  ourselves,  and  to  fasten  them  on  one 
another  ? 

'*  Our  last  and  not  the  least  objection  to  popular  accusation  is, 
the  love  we  bear  to  the  Government  of  England,  and  our  wish  that 
its  functions  may  be  perpetual ;  it  being  our  opinion,  as  expressed 
in  our  seventh  resolution  at  our  former  meeting — 

"  That  a  system  of  jealousy  and  arbitrary  coercion  of  the  people 
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has  been  at  aU  times  dangerous  to  the  stability  o/the  English  Gov- 
ernment. For  the  truth  of  which  we  appeal  to  human  nature  in 
general,  to  the  characteristic  of  Englishmen  in  particular,  and  to 
the  history  of  the  countiy. 

**  In  the  career  of  such  a  system  of  combination  we  foresee 
nothing  but  oppression ;  and,  when  its  force  is  extinguished, 
nothing  but  discontent,  disobedience,  and  misrule.  If  Govern- 
inent  permits  or  countenances  this  distribution  of  its  executive 
powers,  how  is  it  to  resume  them  should  opinions  change  and 
run  the  other  way  ?  From  the  artifices  and  ambition  of  design- 
ing men,  the  best  Governments  may,  for  a  season,  be  unpopular, 
as  we  know  from  experience  that  the  very  worst  may  triumph 
for  a  while  by  imposture.  Should  such  a  change  of  opinion 
arrive,  as  in  the  nature  of  things  it  must,  the  administration 
of  Government  and  justice  will  be  distracted  and  weakened. 
It  will  be  in  vain  to  inculcate  that  'subjects  may  persecute  one 
another  by  combination,  but  that  they  must  not  combine  for  their 
common  defence ;  and  as,  in  this  unnatural  tide  of  flood,  no  man 
may  expect  to  be  acquitted,  however  he  may  love  his  country,  so,  in 
the  ebb  of  the  same  tide,  equally  unnatural,  it  may  be  difficult  to 
bring  to  conviction  even  those  who  may  be  plotting  its  destruction. 
Against  both  these  departures  from  the  even  and  usual  course  of 
justice  and  all  their  consequences,  we  equally,  and  with  an  impartial 
spirit,  protest. 

•*  When  we  consider  the  great  proportion  of  the  community  that 
has  already  hastily  sanctioned  the  proceedings  which  we  dissent 
from,  the  gi-eat  authority  that  countenances  them,  the  powerful  in- 
fluence which  supports  them,  and  the  mighty  revenue  raised  upon 
the  |)eople — ^which  through  various  channels  rewards  many  of  those 
who  lead  the  rest — we  are  aware  of  the  difficulties  which  this 
address  has  to  encounter ;  and  judging  of  man  from  his  nature  and 
his  history,  we  expect  no  imm^iaie  success  from  our  interposition. 
But  we  believe  tliat  the  season  of  reflection  is  not  far  distant,  when 
this  humble  effort  for  the  public  will  be  remembered,  and  its 
authois  be  vindicated  by  the  people  of  Great  Britain." 

Mr.  Sheridan  said,  that  the  very  able  atid  eloquent  paper  which 
they  now  had  the  happiness  to  hear  read  by  the  author  himself, 
contained  political  opinions  so  strongly  enforced,  and  displayed  the 
truth  in  so  irresistible  a  form,  that  the  whole  society  had  but  one 
sentiment  as  to  its  merits.  He  agreed  with  his  honourable  friend 
in  every  syllable  he  had  advanced.  It  was  an  admirable  protest, 
and  might  serve  to  convey  to  the  world  the  principles  of  the  society. 
He  therefore  recommended  it  to  be  adopted  by  the  meeting  as  their 
DECLABATiON.  The  learned  gentleman  now  appeared  in  a  new  and 
honourable  character,  and  while  he  gave  a  proof  of  his  manly  firm- 
ness, he  acted  with  peculiar  delicacy  and  moderation.     When  these 
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sentiments  were  annoanceil,  the  world  would  be  convinced  that  the 
friends  of  real  freedom  were  not  to  be  subdued  or  overawed  by  the 
wretched  artifice  of  Gh)vernment  The  present  meeting  had  been 
treated  by  administration  not  with  levity  but  alarm.  They  would, 
however,  be  soon  fully  persuaded  that  this  juggling  plan  of  policy 
could  no  longer  be  concealed ;  that  their  appeal  to  the  rabble  would 
not  avail,  and  that  the  people  could  not  dread  thunder  while  the 
sky  was  clear ;  in  short,  that  their  deceptions  measures  would  soon 
be  exploded,  and  that  the  good  sense  of  Englishmen  would  revolt 
at  violated  rights  and  expiring  liberty.  With  regard  to  the  author 
of  the  excellent  paper  he  begged  leave  to  say  a  few  words.  The  new 
character  which  he  now  acted  must  afford  the  most  lively  sensa- 
tions. If  private  individuals  rejoiced  when  Mr.  Erskine  stood  for- 
ward as  their  advocate,  how  much  more  must  that  pleasure  be  in- 
creased when  he  now  appeared  as  the  advocate  of  the  nation  at 
large,  retained  by  the  honourable  impulse  of  his  heart,  and  rewarded 
by  the  affections  of  the  people.  He  volunteered  his  transcendant 
talents  in  the  most  disinterested  way.  Scorning  a  brief  or  fee,  he 
courted  no  other  reward  than  the  applause  of  his  fellow-citissens,  he 
had  no  other  object  in  view  than  the  good  of  mankind.  This  pur- 
suit was  the  noblest  gratification  of  a  great  and  a  good  mind.  Con- 
vinced of  the  truths  contained  in  the  inestimable  paper,  he  moved 
that  it  should  be  adopted  as  the  creed  or  declaration  of  the  society  ; 
that  it  should  be  published  to  the  world  at  large  as  their  protest 
against  the  associations ;  and  that  the  members  of  those  clubs  be 
permitted  to  answer  it,  if  they  could.  Mr.  Sheridan  then  moved, 
*'  That  the  paper  then  read  be  adopted  as  the  Declaration  of  thb 
Fribnds  of  the  Freedom  of  the  Press,"  which  motion  was  im- 
mediately carried  without  a  dissenting  voice,  and  in  a  short  time 
the  declaration  received  above  five  hundred  most  respectable 
[Signatures. 


the  end. 
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